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The Western Australian Government has recently released a proposal
for a new public procurement debarment regime. If implemented,
suppliers who have engaged in unlawful or unethical conduct may be
prohibited from contracting with the government for up to ﬁve years.
The regime will be the broadest one of its kind in Australia, and will
impose high standards of conduct on suppliers. Suppliers should
review their existing practices and procedures to understand how the
proposed regime may aﬀect them.
The Western Australian Department of Finance (Department) has recently released its
proposed Western Australian Debarment Regime. If implemented, the regime—which is part
of the Department’s broader public procurement reform package—will be the broadest one of
its kind in Australia, applying to all types of government procurement. The proposed regime
is open for public comment until Monday, 27 July 2020.
The proposed regime will provide a framework for assessing whether or not suppliers should
be debarred from doing business – directly or indirectly – with the Western Australian
Government. The regime would allow the CEO of the Department to debar a supplier if they
are satisﬁed that:

on the balance of probabilities, a cause for debarment is applicable to the supplier, and

debarment is in the public interest.

The causes for debarment capture a wide range of unlawful and unethical conduct, which
may be entirely unrelated to the procurement process. Causes for debarment include:

serious white-collar and integrity oﬀences, such as bribery, corruption and fraud
non-compliance with modern slavery reporting requirements – if implemented,
the draft debarment regime will introduce the ﬁrst eﬀective sanctions regime for noncompliant businesses
non-compliance with industrial relations, WHS, anti-discrimination and tax
laws, and
conduct of such a nature that, in the opinion of the CEO of the Department, contracting
with the supplier would be likely to have a material adverse eﬀect on public
conﬁdence in the state or its procurement processes.

This last limb is very broad, and could potentially extend to conduct engaged in overseas
which is not in accordance with prevailing norms in Australia, but which is not illegal under
local law.
Under the proposed regime, suppliers (including their aﬃliates) may be debarred for up to
ﬁve years. Debarred suppliers will be listed on a public register, and in addition to debarment
from future public procurement opportunities, the government will also be entitled to
terminate its existing contracts with a debarred supplier (although this statutory termination
right may be excluded by contract).
As an alternative to ongoing debarment, the proposed regime will allow the CEO of the
Department to enter into an undertaking with a debarred supplier to stay its debarment,
provided it complies with certain prescribed conditions, such as the separation of particular
employees from management, the introduction of compliance and/or training programs, or
the undertaking of external audits of the supplier’s business.

KEY CONTACTS
If you have any questions, or would like to know how this might aﬀect your business, phone,
or email these key contacts.
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LEGAL NOTICE
The contents of this publication are for reference purposes only and may not be current as at
the date of accessing this publication. They do not constitute legal advice and should not be
relied upon as such. Speciﬁc legal advice about your speciﬁc circumstances should always be
sought separately before taking any action based on this publication.
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