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Keeping up with arbitration developments in India can be challenging.
We take you through the arbitration clauses and what this means for
Indian subsidiaries of international businesses
Since 2015, the arbitration law has been amended three times, two major arbitration
institutions have been established and the government has proposed a quasi-regulator for
arbitrators and arbitral institutions. Yet one development that stands out is a judgment from
the Supreme Court of India in April 2021 in PASL Wind Solutions v. GE Power Conversion
India that allows two Indian parties to resolve disputes by arbitration outside of India.
The judgment is signiﬁcant to Indian subsidiaries of international businesses who now have
greater freedom in their choice of dispute resolution options for commercial contracts.
Equally, Indian companies doing business internationally will likely welcome the ﬂexibility to
resolve their disputes in popular jurisdictions like Singapore, London and New York (to name
but a few). In either case, the judgment is an opportunity for businesses to refresh their
approach to dispute resolution clauses in India-related commercial contracts. This article
explains the background to the judgment, what it means for arbitration clauses and the
challenges that remain.
BACKGROUND
Arbitration in India is governed by the Arbitration and Conciliation Act, 1996 (Arbitration
Act). The Arbitration Act diﬀerentiates between arbitrations with their 'seat' or 'legal place' in
India and those with their seat outside India. The choice of seat often determines which
country's arbitration law applies and which courts have supervisory jurisdiction over the
arbitration. Under Indian law: (i) two non-Indian parties or (ii) an Indian party and a nonIndian party can choose to arbitrate their dispute oﬀshore, that is, to choose a seat other
than India. However, there were conﬂicting judgments on whether Indian parties to a contract
could choose an oﬀshore seat. Some High Courts had held that an award arising out of such
an arbitration could not be enforced, while others reached the opposite conclusion.

In PASL Wind Solutions Private Limited v. GE Power Conversion India Private Limited (PASL
Wind), the Supreme Court of India, the highest appellate court, ﬁnally resolved the debate.
In this case, two companies incorporated in India (one a subsidiary of a French company)
entered into a settlement agreement. The agreement provided for arbitration seated in
Zurich under the ICC arbitration rules and was governed by Indian substantive law. The
tribunal issued an award and GE Power applied to enforce it in Gujarat. The Gujarat High
Court held that the award was enforceable notwithstanding that the two Indian parties had
chosen a foreign seat, but also held that parties to such an arbitration would not be entitled
to interim relief in the Indian courts. PASL Wind Solutions appealed to the Supreme Court.
THE JUDGMENT
The issue before the Supreme Court was whether a foreign award (being an award issued by
a tribunal seated outside India) included an award arising out of a dispute between two
Indian parties. The appellant argued that the participation of two Indian parties meant that
the award did not satisfy the deﬁnition of a foreign award. The court rejected this argument
and held that there were four criteria for an award to be considered a foreign award:

the dispute must be considered to be a commercial dispute under the law in force in
India,
it must be made pursuant to a written arbitration agreement,
the dispute must arise between “persons” (without regard to their nationality, residence,
or domicile), and
the arbitration must be conducted in a New York Convention country.

The court held that these criteria were met by the award in question. It did not matter that
the parties were companies incorporated in India.
Another issue before the court was whether an agreement between two Indian parties to
arbitrate in a foreign seat was against the provisions of the Indian Contract Act 1872. In
particular it was argued that the agreement was against public policy and in restraint of legal
proceedings and was therefore void.
On public policy, the court found that, on balance, there was no harm to the public in allowing
two Indian parties to resolve their disputes oﬀshore: “The balancing act between freedom of
contract and clear and undeniable harm to the public must be resolved in favour of freedom
of contract as there is no clear and undeniable harm caused to the public…”. The Court also
reaﬃrmed previous judgments in which it held that party autonomy was “the brooding and
guiding spirit of arbitration” and that there were no grounds on which to restrict this
autonomy by preventing Indian parties from arbitrating abroad.

Finally, the court also held that the parties could seek interim relief under the Arbitration Act
from courts in India.
IMPACT OF THE JUDGMENT
The PASL Wind judgment will be a welcome
clariﬁcation on an issue that has divided many
High Courts in India including those in Delhi,
Bombay and Gujarat. The greater freedom and
ﬂexibility gives parties more choice when it
comes to dispute resolution clauses. As noted
above, this is likely to be signiﬁcant to Indian
subsidiaries of international groups, allowing
them to more closely align the arbitration
clause in their India-related contracts with
their standard arbitration clause. At the same
time, Indian companies with international
businesses are also likely to welcome the
freedom of choice. They are after all no
strangers to oﬀshore arbitration. Over the last
decade, Indian parties topped the list of
foreign (non-Singaporean) users of the
Singapore International Arbitration Centre
(SIAC) in seven out of ten years. The number
of Indian parties using the SIAC to resolve
their disputes is rising fast. PASL Wind is likely
only to accelerate this trend.

IMPORTANT
CONSIDERATIONS FOR
INDIA-RELATED
COMMERCIAL
CONTRACTS
SUBSTANTIVE INDIAN LAW

The choice of seat decides the law that applies to procedural matters but not substantive
matters. Can two Indian parties also choose to apply a non-Indian substantive law to their
dispute? The Supreme Court considered the issue only brieﬂy in PASL Wind and did not
provide a full answer. It observed that even if parties choose a foreign law, conﬂict of law
rules would usually have regard to Indian law where it "prohibits a certain act". It also
commented that where a foreign award was contrary to the fundamental public policy of
India, it would be a ground to refuse enforcement of an award under the Arbitration Act.
Accordingly, it will remain important for parties to consider carefully whether and to what
extent Indian law and public policy might aﬀect their contract and the enforcement of their
award.
APPLICATIONS TO INDIAN COURTS
The Arbitration Act provides that even where the seat of arbitration is outside India, the
parties are entitled to seek interim relief from courts in India, unless the parties agree
otherwise. PASL Wind conﬁrmed that this provision would apply also where two Indian parties
agreed to oﬀshore arbitration. When drafting an arbitration clause, it will be important to
consider whether (and to what extent) to exclude recourse to the Indian courts.
ENFORCEMENT
The New York Convention sets out the process that signatory countries must follow to enforce
a foreign award and the grounds on which they may refuse enforcement. However, an
application to enforce an award is still subject to the procedural rules of the country in which
enforcement is sought. Therefore, even if a dispute is arbitrated oﬀshore, if enforcement in
India is necessary the complexities of litigation in the Indian courts (and the delays involved)
will still need to be navigated.
Another unfortunate quirk of Arbitration Act is that the courts may only enforce a New York
Convention award where the government has issued a notiﬁcation in the Oﬃcial Gazette,
declaring that the country is a New York Convention country. Therefore, even if the award is
issued in a New York Convention state, it is possible that the Indian courts will not enforce it
unless the country has also been recognised as a New York Convention country in the Oﬃcial
Gazette.
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