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Infrastructure projects often involve a complex suite of documents
which are negotiated together but each constitutes a separate binding
agreement. By way of example, a project developer and a host
government may sign a land lease, a construction contract and long
term operating agreement. The UK’s Privy Council, which is the
highest court of appeal for several independent nations, has held that
in such a case a breach of one contract may result in claims including
losses under other agreements. As a result, where agreements
exclude certain claims or cap certain losses, it is important to ensure
that the exclusions and caps cover the whole suite and not just the
losses under the contract itself.
INTRODUCTION
The United Kingdom Privy Council has recently held that where a government owner
breached a Design and Build Agreement (DBA) by failing to prepare a project site, the
contractor's claim for lost proﬁts under the Management, Operation and Maintenance
agreement (MOMA) related to the project should succeed. Attorney General of the Virgin
Islands v Global Water Associates Ltd [2020] UKPC 18.

Construction projects often involve multiple contracts between the same parties and here the
Privy Council looked at a situation where a breach of one contract caused losses under a
completely separate agreement. Were those losses recoverable? In granting the
contractor’s appeal, the Privy Council revisited the rules on remoteness of damage under
English law and held that the contractor's loss under the MOMA was in the parties'
reasonable contemplation when they entered the DBA.
This decision will be of interest to contractors and owners who may be concerned about the
scope of claims in complex projects. In particular, it illustrates that a loss of proﬁts under one
contract may be recoverable for breach of another contract, if the lost proﬁts were in the
parties’ reasonable contemplation at the time they entered the contracts.
BACKGROUND
The Government of the British Virgin Islands (BVI) entered into two contracts with Global
Water Associates Ltd (GWA) relating to a proposed water reclamation treatment plant in the
BVI, as follows:

the DBA, under which GWA agreed to design and build the water reclamation treatment
plant at the site; and
the MOMA, under which the Government engaged GWA to manage, operate and
maintain the plant for 12 years.

The Government failed to prepare the project site to enable the installation of the plant, as it
was required to do under the DBA. As a result, the plant could not be built and GWA was
unable to earn proﬁts under the MOMA. GWA terminated the DBA and commenced arbitration
for the Government’s breach of the DBA, seeking damages for lost proﬁts it would have
earned under the MOMA.
Whilst the arbitral tribunal found that the Government had breached the DBA in failing to
prepare the site, they also found that the damages claimed by GWA under the MOMA were
too remote and could not be recovered. GWA applied to the BVI High Court for relief.
The BVI High Court accepted GWA’s argument that the arbitral tribunal had made an error in
law when it found that the damages claimed under the MOMA were too remote. However, the
BVI Court of Appeal allowed an appeal by the Government and subsequently, GWA appealed
to the Privy Council, which is the highest appellate court in the BVI.
DECISION
The Privy Council allowed GWA’s appeal, agreeing with the BVI High Court that there was an
error of law on the face of the arbitral tribunal’s award, in relation to the claim for damages.

Lord Hodge, who gave judgment, considered in some detail the classic cases which have
established the general principles on remoteness of damage under English law,
namely Hadley v Baxendale (1854) 9 Exch 341, Victoria Laundry (Windsor) Ltd v Newman
Industries Ltd [1949] 2 KB 528 and Koufos v C Czarnikow Ltd (“The Heron II”) [1969] 1 AC
350 and summarised them as follows.
Hadley v Baxendale established that damages will be recoverable if the loss claimed falls
within one of two limbs:

1. a loss that would arise naturally, according to the usual course of things, from the breach
of contract itself; or
2. a loss that may reasonably be supposed to have been in the contemplation of both
parties, at the time they made the contract, as the probable result of a breach – i.e.
where the loss arises from special circumstances communicated at the time of
contracting.

In Victoria Laundry, the claimant launderers and dyers sought damages from the defendant
seller of a large second-hand boiler, where delivery was delayed due to the boiler having
been damaged in transit. The Court of Appeal held that the claimant could recover damages
for loss of proﬁts in respect of contracts that could reasonably be expected, but not the loss
of proﬁts on particularly proﬁtable dyeing contracts where the existence of those contracts
had not been communicated to the defendant.
In The Heron II, the House of Lords in general endorsed the principles stated in Victoria
Laundry, but considered in further detail the extent to which it must be foreseeable that the
loss in question might result from the breach. The various Law Lords used a number of
phrases including that the loss was “liable” to result, or that it was a “serious possibility” or a
“real danger”.
In the present case, Lord Hodge said what was important was to identify what the parties
were trying to encapsulate in their choice of language, which in his view was:
“whether as a question of fact the parties to a contract, or at least the defendant, reasonably
contemplated, if they applied their minds to the possibility of breach when formulating the
terms of the contract, that breach might cause a particular type of loss”.
That was not solely a question of the percentage chance of such an event occurring, although
that was not irrelevant. Lord Hodge referred to a more recent statement of the principle by
Professor Andrew Burrows (now Lord Burrows) in “A Restatement of the English Law of
Contract” (2016), which used the phrase “serious possibility”.

From his review of the main authorities, Lord Hodge derived ﬁve propositions which, he said,
summarised the position:

1. First, in principle, the purpose of damages for breach of contract is to put the party
whose rights have been breached in the same position, so far as money can do so, as if
his or her rights had been observed.
2. Second, the party in a breach of contract is entitled to recover only such part of the loss
actually resulting as was, at the time the contract was made, reasonably contemplated
as liable to result from the breach. To be recoverable, the type of loss must have been
reasonably contemplated as a serious possibility.
3. Third, what was reasonably contemplated depends upon the knowledge which the
parties possessed at that time or, in any event, which the party who later commits the
breach then possessed.
4. Fourth, the test to be applied is an objective one. The Court asks what the defendant
must be taken to have had in his or her contemplation rather than only what he or she
actually contemplated. In other words, it assumes that the defendant at the time the
contract was made had thought about the consequences of its breach.
5. Fifth, the criterion for deciding what the defendant must be taken to have had in his or
her contemplation as the result of a breach of their contract is a factual one.

Applying those principles to the facts of the present case, Lord Hodge said it was clear that
the losses resulting from an inability to earn proﬁts under the MOMA were within the
reasonable contemplation of the parties to the DBA when they made that contract. This was
for a number of reasons, including that the contracts were entered into between the same
parties on the same day and they both related to the same plant on the same site, giving rise
to special knowledge under the second limb of the rule in Hadley v Baxendale. Further, the
BVI Government knew and intended that the performance of each party’s obligations under
the DBA would lead to the commencement of the MOMA.
The arbitral tribunal had recognised the vital interconnection of the DBA and the MOMA, but
found that loss of proﬁts under the MOMA ﬂowed only from the MOMA and not the DBA. This
was untenable. Although they were separate contracts, it was clear that a failure to perform
the DBA would prevent GWA from obtaining proﬁt from its performance of the MOMA.
WHAT THIS MEANS
It is common in projects to have multiple related contracts negotiated as a package and
signed together. This decision highlights that a party’s conduct under one contract can
trigger rights and remedies (including very substantial claims) under other agreements and
this should be clearly borne in mind – particularly in addressing caps on liability.

PODCAST
Herbert Smith Freehills Podcasts · Legal briefing: Contractor entitled to claim lost profits under operation and maintenance contract

KEY CONTACTS
If you have any questions, or would like to know how this might aﬀect your business, phone,
or email these key contacts.

CRAIG SHEPHERD
PARTNER, KUALA
LUMPUR
+60 3 2777 5151
Craig.Shepherd@hsf.com

DAVID GILMORE
MANAGING PARTNER,
JAPAN & SOUTH
KOREA, TOKYO
+81 3 5412 5415
David.Gilmore@hsf.com

ANDREW
RAYMOND
SENIOR ASSOCIATE,
FOREIGN LEGAL
CONSULTANT
(ENGLAND & WALES,
UK), AUSTRALIAN
REGISTERED
FOREIGN LAWYER,
SEOUL
+82 2 6321 5600
andrew.raymond@hsf.com

LEGAL NOTICE
The contents of this publication are for reference purposes only and may not be current as at
the date of accessing this publication. They do not constitute legal advice and should not be
relied upon as such. Speciﬁc legal advice about your speciﬁc circumstances should always be
sought separately before taking any action based on this publication.
© Herbert Smith Freehills 2022

SUBSCRIBE TO STAY UP-TO-DATE WITH INSIGHTS, LEGAL UPDATES, EVENTS, AND
MORE
Close

© HERBERT SMITH FREEHILLS LLP 2022

