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The big picture
The risks associated with climate change go way beyond the purely
environmental. In this report we consider the political, regulatory
and commercial pressures arising from climate change and
examine the opportunities and rewards for corporates leading the
charge into a lower-carbon future.

The shift to a lower-carbon economy seems
inevitable. Across geographies and sectors,
stakeholders are judging corporates by both
their contribution to climate change and
their efforts to mitigate its effects. Climate
change demands are certainly keeping
business leaders up at night.
••In a 2019 global survey, 1,250 CEOs rated

environmental/climate change risk the
single biggest threat to business growth1.

••The World Economic Forum, in a survey

of 1,000 experts and decision makers in
2019, found that the top three global
risks—extreme weather events, failure of
climate change mitigation and adaptation,
and natural disasters—are all related to
climate change2.

The race is on for corporates to understand
their environmental impact and to not
only mitigate risk, but convert risk
into opportunity.

“Companies are starting to
future-proof their assets and
business models for a
lower-carbon world.”
SILKE GOLDBERG, PARTNER,
ENERGY, UK

Evidence for climate change
••Carbon dioxide levels in the air at

their highest for 650,000 years
– up almost 40% since the
industrial revolution

••18 of the 19 warmest years on

record have occurred since 2001
– contributing to droughts and
mass migration

••Global average sea levels have

risen 18cm over the past 100 years
– causing erosion, flooding and more
dangerous hurricanes and typhoons

CLIMATE CHANGE: THE US$2 TRILLION RISK MANAGEMENT OPPORTUNITY
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The rise of climate change litigation
In 2017, 884 climate change cases
were filed in 25 countries:
••654 in USA
••80 in Australia
••49 in UK
••40 in EU court of justice
••16 in New Zealand
••13 in Canada
••13 in Spain
••4 in France
••3 in Germany
••2 in India
••2 in Pakistan
••2 in Ukraine
••1 case each in Nigeria,

South Africa, Micronesia,
Philippines, Belgium,
Norway, Switzerland,
Austria, Czech Republic,
Ireland, Netherlands,
Sweden, Columbia

UN Sustainability Development Goals Index
Below are the climate action scores for the G20 countries.
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Climate change litigation in the past two years
In 2019, out of the 304 non-US climate change litigation cases, 278 were
against governments with 26 against corporations and individuals.
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Climate change litigation databases, www.climatecasechart.com (Data correct as of 30 July 2019)
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Risks
Risks relating to climate change are growing for all
businesses, not just those in high-emission producing
sectors. But corporates that weigh up the risks, and
identify where they can reduce or negate their impact on
the climate, will contribute to a thriving and sustainable
economy, as well as their own ongoing security, growth
and profitability.
Like many environmental and social issues, risks
associated with climate change rarely have solutions that
are simple or immediate. There is a need for companies to
take a nuanced approach to balancing climate risk
mitigation measures with other environmental and social
impacts, and for companies to find ways of effectively
communicating with regulators and communities about
how they propose to balance these sometimes competing
considerations.
These are just some of the risks businesses may have to
conquer in the battle to manage climate change.

Project viability
••Disruption to continuity of supply chains and

day-to-day operations

••Ongoing costs associated with carbon laws and taxes
••Setup and ongoing costs associated with setup of

lower-carbon business models

Government/legal/taxation
••Increasing legal action against capital projects
••Increased compliance burden from constantly

evolving domestic environmental regulation and
carbon pricing and related compliance regimes
(eg emissions trading)

Obsolescence
••Fossil fuel stranded assets not realising their full

value as demand shifts to renewables

Lawsuits
••Increased litigation risk for governments and

businesses relating to allegations that climate
change and its attendant costs is caused by the
actions or inactions of these governments and
businesses

Financial
••Access to capital under greater scrutiny as

institutional investors and asset managers take
account of climate risk in investment and project
finance decision making

Protection
••Investors’ international treaty protection could be

impacted as modern bilateral and multilateral
treaties increasingly contemplate environmental
conduct

••Insurance refusal is growing particularly for fossil

fuel and power companies

Reputational
••Market and reputational risk resulting from

consumer or employee backlash, exacerbated by
social media and other campaigns
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Thrive through investment
Mitigation benefits

Project viability

Revenue

Access to capital

Reputation

Longevity/
future proofing

New markets

Climate change, for all its negative
connotations and risks to businesses, can
also bring investment opportunities for those
businesses that can quickly and effectively
adapt to a lower-carbon future.
According to CDP (formerly the Carbon
Disclosure Project), the benefits to
businesses investing in sustainable/lower
emissions products and services is almost 7x
the costs involved. It means corporates that
futureproof their operations, engage with
governments, regulators and NGOs, practice
strong governance, integrate climate change
risks into their wider risk management
activities and measure their impact can
expect to thrive in a lower-carbon
environment.

“Companies in the energy
sectors are eager to engage in
dialogue with regulators, NGOs
and communities. Many of
these companies are involved at
the cutting edge of renewable
technologies, carbon capture
and reducing emissions from
fossil fuels, and can help further
carbon reduction goals in ways
that are economically and
technologically viable.”
BEN RUBINSTEIN, PARTNER,
DISPUTE RESOLUTION, US

Agility—the means to adapt to a changing
world—is fundamental to success. It enables
businesses to adapt more readily to new
climate change regulations, to meet
customer, community and employee
expectations, and to take on disruptive
challenger companies in their own
marketplace.
Rewards will be commercial, financial,
societal and environmental.

Innovation

Attraction/
retention of talent

Consumer
loyalty

Favourability for
investment
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A fragmented and
evolving regulatory
environment
Climate change-related regulation is vast, putting companies under
greater scrutiny. Emissions trading schemes are taking off
worldwide and driving up investor confidence.

Mounting evidence of the damage caused
by climate change is pushing the issue up
the political agenda. By mid-2019, there
were more than 1,600 different laws and
policies relating to climate change across
164 countries—a more than 25-fold
increase compared to 1997. Though the rate
of increase has been slowing down post-the
entry into force of the Paris Agreement,
there are still significant numbers of climate
change laws added to the statute books
across the world.
However, climate change laws lack
uniformity. This is due, in part, to the unique
effects of climate change on different
geographies. Some may suffer heatwaves,

fires and storms; others coastal erosion and
water shortages; or smog, flooding and crop
failure. And, of course, political will, swayed
by voters and pressure groups in each
country, will have significant bearing on
regulatory outcomes.
Despite variations in national climate
change policies, it is increasingly evident
that companies of all types come under
greater scrutiny globally. For businesses, the
challenge is in navigating regulations and
keeping on top of change. The Paris
Agreement, which came into force in 2016
and is signed by 125 countries, may go some
way towards conquering fragmentation in
the global regulatory framework.

Towards greater cooperation:
The Paris Agreement
Article 8 of the Paris Agreement urges
states to recognise “the need for an
effective and progressive response to the
urgent threat of climate change on the basis
of the best available scientific knowledge”.
By signing up to the agreement, governments
commit to targets—not least to keep the
global temperature rise this century to “well
below” two degrees Celsius above
pre-industrial levels. There will be an inevitable
impact on domestic economic activity, leading
to firmer environmental regulations.
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Carbon pricing
A carbon price is a cost ascribed to carbon
emissions to encourage emitters to reduce
the amount of greenhouse gases they
release into the atmosphere. A concept that
was first considered in the 1920s, carbon
pricing is now considered to be the most
effective way to reduce emissions, with
better results the more countries participate
in the relevant schemes.
If a carbon pricing regime is well designed, it
will encourage investment in lower-carbon
activities and assets, as well as raise finance
to clean up previous carbon intensive
activities or nascent technologies needed in
a lower-carbon economy.
So far, about 40 countries as well as 20
cities have either introduced (or plan to
implement) national or local carbon pricing

instruments of some type, such as
emissions trading schemes and taxes.
Among those jurisdictions are European
Union, Australia, South Korea, South Africa,
parts of China and California.
The diversity of the carbon pricing regimes
however means that there is no
internationally uniform carbon price.
Broadly, there are two ways in which a
carbon pricing regime can be designed:
1	By way of a tax or levy on fossil fuels
based on their carbon content. Finland
was the first country to introduce a
carbon tax in 1990. Today, carbon taxes
are levied in countries as diverse as
Zimbabwe, Costa Rica and Singapore.
2	Cap-and-trade regimes such as the EU
Emission Trading Scheme, in which the
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total allowable emissions in a jurisdiction
are capped and permits to emit are either
freely allocated or auctioned. The supply
and demand for such allowances
establishes a market price for emissions.
Carbon pricing as a policy instrument is
widely supported as compliance is
straightforward. For instance, major oil and
gas companies, BG Group plc, BP plc, Eni
S.p.A., Royal Dutch Shell plc, Statoil ASA
and Total SA, in 2015 called on
governments around the world to introduce
carbon pricing systems and create clear,
stable, ambitious policy frameworks.
Many businesses have already started to
factor carbon pricing into their strategic
planning, as evidence of their commitment
to combat climate change and comply with
emerging regulations.

Case in point
Canada’s ‘Bill 21’, Liability for Climate-Related Harms Act 2018, suggests that the tide of regulation is changing.
The Bill, though ultimately defeated, mooted that organisations producing fossil fuels should be liable for climate-related harms in the
state of Ontario. The liability would extend to both production and use of fossil fuels.
Bill 21 may well set the tone for regulation to come. Companies operating in oil, gas and coal should consider how they will adapt their
business models to future climate change laws and take advantage of the opportunities that present in, perhaps, renewables or
energy efficiency or the connected home.
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The rise and rise of climate
change-related litigation
Companies must be attuned to the rapid increase in and risks of climate change-related
litigation. The US is leading the charge with a majority of claims made against
companies. Elsewhere, claims are mostly against governments, aimed at sharpening
environmental policy. Financing, contracts, human rights, and adequate disclosures and
government action/inaction are all under scrutiny.

Trends in climate change litigation

Tort claims against
companies

Claims against
governments to
accelerate climate
change prevention

Shareholder claims
and activist investor
litigation

Many actions involve challenges to fossil fuel-related project
approvals. Claims against corporations (sometimes from national
or regional governments) as well as from shareholders or other
private claimants, either relating to climate damage or the
inadequate or misleading disclosure of the impact of activities on
the climate, are also on the rise. For institutional investors, there is
also a growing threat of legal challenge from activist groups,
policyholders and savers.

Tort claims against companies
In the US, legal actions under theories of nuisance and other tort
claims to make companies pay to remedy the damage allegedly
caused by their contribution to greenhouse gas emissions are being
pursued by multiple US local governments; however, to date, no
company has been found liable, with plaintiffs struggling to
convince US courts to abandon a strong and consistent precedent
of finding that these claims are displaced by US federal law, and that
the costs and benefits of fossil fuels are more appropriately dealt
with by the democratically accountable legislative and executive
branches of the US government, rather than through tort litigation
in US state and federal courts.

Demands on the
financial sector and
insurance disputes

Arbitration

Breaching human rights
There is a rise in climate change actions being brought on the
grounds that the resulting harm deprives people of their basic
human rights.
The Philippines Commission on Human Rights is investigating alleged
violations of the rights to life, physical and mental health, food and
water, sanitation and adequate housing. It is gathering evidence,
expressly to make civil claims against any company that contributes
to climate change. In Asia-Pacific, national human rights institutes are
following the case closely, with a view to adopting a similar approach.
In France, a “Vigilance Law”, passed in 2017, requires larger
companies to “establish mechanisms to prevent human rights
violations and environmental impacts throughout their chain of
production.” Companies must also report each year on their
mechanisms, with many now poised for likely disputes on the
measures that they are taking.
So far, no company has been found liable for climate change
impacts, but outcomes will evolve as pressure mounts.
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Damage claims in US
Types of claims

Caused by:

••personal and economic injuries

••rising sea levels and tidal flooding

••property

••wildfire

••replacement of and investment

••increased rainfall

in infrastructure
••protection of water supply
••preservation of forest and
agricultural open space

••landslides
••drought
••storms
••heat waves
••increased ozone
••increased risk of disease

Resource extraction approvals
It is a different story with planning and
approvals. More and more regulators
are finding direct links between the
emissions from particular projects and
climate change.
In Australia, a coal project failed to receive
consent, with climate change impact one of
the stated reasons. The Western Australian
Environment Protection Authority released
and then withdrew guidance requiring
offsets for projects with higher emissions.
Consultation on an appropriate policy
position is ongoing.

Another environmental group threatened a
major oil company with a lawsuit if it failed
to bring its business into line with the Paris
Agreement by upping its investment in
sustainable energy. This is possibly the first
time a major fossil fuel company has come
under such direct pressure to change its
strategy.
Climate change is now squarely an element
of environmental impact assessment and
stakeholder engagement that must be
considered by companies engaging in fossil
fuel-related activities. More rigorous
regulation and compliance obligations
relating to environmental law and climate
change initiatives are likely.

“If courts find carbon
producers responsible for a
measurable proportion of
climate change, then
attention could turn to
industries like manufacturing
and infrastructure”
DR ALESSANDRO COVI,
ASSOCIATE, DISPUTE
RESOLUTION, GERMANY

The rise of climate change litigation/class actions
In 2019, out of the 304 non-US climate change litigation cases, 278 were against governments with 26
against corporations and individuals.

1218
654
304

230
2017
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US climate change litigation
Non-US climate change litigation

Source
Climate change litigation databases, www.climatecasechart.com (Data correct as of 30 July 2019)
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Claims against
governments to
accelerate
climate change
prevention
Outside the US, there is a growing trend in
the number of cases being brought against
governments for failings to adhere to their
national and international commitments.
In Australia, a coal project failed to receive
consent, with climate change impact one of
the stated reasons. On another Australian
coal project, the regulator has sought to
address climate impacts by restricting
export to countries that have signed the
Paris Agreement. These individual decisions
take place against a backdrop of swift and
significant policy development, including
tension between the policy approaches
preferred by different government entities.
In Pakistan, a farmer mounted a successful
challenge on the government over its
failure to implement its climate change
policy, which resulted in a newly
established commission to monitor
government progress.
In the Netherlands, a Dutch appeals court
ordered the government to cut greenhouse
gas emissions faster in order to meet 2020
targets. The ruling spelt victory for the
environmental group Urgenda Foundation,

CLIMATE CHANGE: SUCCEED IN A LOWER-CARBON FUTURE

which filed the case on behalf of nearly 900
Dutch citizens.
“The case of the century”, in March 2019,
involves four NGOs in a tort liability claim
against the French State, backed by a
petition signed by more than two million
people and underpinned with a vast
communication campaign. The claim
argues that the French State has not done
enough to fight climate change, citing texts
from the French Constitution to European
Regulations. Two years earlier, the French
Administrative Supreme Court sanctioned
the French State’s failure to address
atmosphere protection plans in line with
European Commission targets.
Climate change considerations are also
starting to feature more frequently in
investment treaties. Investors are
attempting to enforce state compliance
against countries—especially if that country
provided investment incentives. An
international investor might claim, for
instance, that a government failed to take
adequate environmental protection
measures, and subsequently damaged the
value of an investment in that nation.
Inevitably, as these cases rise in number,
governments will address these pressures,
putting more stringent environmental laws
in place and applying greater scrutiny on
project applications.
France, for example, has banned all
exploration and production of oil and

natural gas by 2040, both nationally and
within its overseas territories. Since the
promulgation of the law, it will grant new
exploration licenses. This is a largely
symbolic gesture since domestically
produced oil and gas account for just 1%
of the country’s consumption.
Nevertheless, this trend will create a
knock-on effect, particularly for extractive
companies, in how they navigate and plan
for future growth opportunities.

“Litigation against governments
is largely strategic. It’s less
about financial compensation
and more about pressuring
them to adopt policies that
cut emissions faster and
change behaviours”
ANTONY CROCKETT,
OF COUNSEL, GREATER CHINA

“If you start to see a flurry of
planning applications being
refused, this is clearly a major
business risk that must be
addressed”
PETER BRIGGS,
PARTNER AND HEAD OF
ENVIRONMENT, PLANNING
AND COMMUNITIES, AUSTRALIA

CLIMATE CHANGE: SUCCEED IN A LOWER-CARBON FUTURE

Shareholder claims
and activist investor
litigation

managers to disclose the climate impact
of their investments. This will likely see
institutional investors ask corporates for
more detailed climate-related information,
raising reporting risk.

Actions against companies
that fail to disclose climate
change impacts adequately
or accurately

In Australia, a fund member is taking a large
pension fund to court for alleged breach of
its trustee duties by failing to adequately
consider climate-related risk in its
investment strategies.

Potentially one of the most fertile litigation
areas is shareholder class actions, which
typically arise where there has been a fall in
the company’s share price and are based on
claims that the company has misinformed
the market.
If a company’s performance or stock price
suffers due to climate-related change,
shareholders and investors may claim that
the company has engaged in misleading and
deceptive conduct or has failed to comply
with its continuous disclosure obligations.
Companies and industry funded groups
may attempt to play down the impact of
carbon emissions to reassure shareholders
and investors, despite being aware of their
contribution to climate change. They may
fail to disclose environmental risks caused
by climate change or wrongly account for
proven in-ground reserves or use an
inaccurate “cost of carbon” measure to
assess the potential costs of future
regulatory actions.
In Europe, legislation is being proposed that
will require asset owners and asset

The Australian Securities and Investment
Commission has also updated its regulatory
disclosure and reporting guidelines to
provide more specific guidance in respect of
climate change related disclosures.
In the UK, environmental charity
ClientEarth is demanding public
statements that clarify the steps that large
pension funds take to manage climate
risk. It is threatening legal action by
scheme members if these risks are not
taken seriously.

Action against directors for
breach of duty of care
Directors who fail to consider and address
climate change risks may be held personally
liable for breaching their duty of care.
This may arise where companies make
allegedly false disclosures about their
contribution to climate change, or where
they fail to comply with regulatory
requirements on reporting and emissions.

HERBERT SMITH FREEHILLS

Case in point
••In South Africa, shareholder

activists are raising awareness
about climate change risk.

••A minority shareholder group

successfully persuaded a bank’s
shareholders to vote in favour of
disclosing the bank’s policy on
lending to coal-fired power projects
and coal mining operations.

••It narrowly failed to get the bank

to report to shareholders on:

greenhouse gas emissions
resulting from its financing
portfolio; and
its exposure to climate change risk
in its lending, investing and
financing activities.

“Climate is a ‘sleeper’ and many
companies are sitting on
potential climate change-related
costs and risks, all of which
could impact value. Companies
should be planning for this and
seriously assessing their carbon
risks to avoid litigation”
GREGG ROWAN, PARTNER,
DISPUTE RESOLUTION, AUSTRALIA
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Shareholders tend to be the main activists
and may claim that directors gave a false
picture of the company’s prospects, causing
them to overpay for shares. Additionally,
directors will be held responsible for
ensuring that the business adapts to
mitigate the effects of climate change.
Given the growing risk of litigation for past
actions, every company should carry out
internal due diligence on what it said and
did historically, and clarify whether critical
information was withheld.

“It is essential that directors
proactively consider the impacts
of climate change on their
business and take reasonable
measures to mitigate this risk.”
MATTHEW BURNELL,
DIRECTOR, SOUTH AFRICA

Demands on the
financial sector and
insurance disputes
Greater scrutiny on
investment decisions
Banks, institutional investors, asset
managers, insurers and other capital market
players are under pressure, both from
shareholders and regulators, to ensure that
funds are invested securely, and that finance
and insurance flows to those businesses
committed to a lower-carbon future.
A financial institution which invests in
a project that adversely impacts the climate
could face legal action alongside the
offending client. In 2017, a number of NGOs
filed a complaint against a leading Dutch
bank for lending to fossil fuel companies,
and called on the bank to reduce the climate
impact of its finance.
Immediate business risks include
mortgages and insurance on homes and
businesses susceptible to flooding and
investments in countries impacted by
extreme weather events.
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The EU Action Plan on Sustainable Finance
is deliberating over legislative proposals
that will affect how environmental
considerations are integrated into
investment decisions by asset owners and
asset managers. It could result in greater
disclosure obligations for institutional
investors, with knock-on consequences for
the companies in which they invest.
The UK Financial Conduct Authority (FCA)
has opened discussions on stricter
regulations for financial institutions,
including better information for investors on
the financial implications of climate change,
and public reporting on how they manage
climate risks.

Insurance disputes
Wherever there is the potential for the
litigious claims referred to above, such as
claims against companies alleging adverse
climate change impacts or shareholder
actions based on allegations of inadequate
or misleading disclosure of the impact of
activities on the climate, the question of
potential insurance cover arises. This is both
in respect of cover for liability for damages
payable to claimants as well as a company’s
own defence and investigation costs arises.
Such cover may be provided by a variety of
insurances, including most relevantly D&O
(directors and officers policies), public
liability and product liability policies. In the
event of a claim, the extent to which cover
will be available will depend on the:
••breadth of cover and exclusions
••identity of the insureds who benefit

from cover

••quality of wording
••extent of jurisdictional cover; and
••protections afforded in the event of any

possible breach of the policies.

Companies should review and stress test
their insurance policies with these types of
exposures in mind to see what is available in
the insurance market and to ensure that
wordings are as robust as possible. For
example, current D&O policies prevalent in
the market have been drafted with
traditional claims in mind (as opposed to
class actions) and can typically exclude or
limit any claims connected with personal
injury/property damage.

Companies should also take care at renewal
to consider carefully what information
needs to be disclosed to insurers,
particularly in relation to the climate impact
of their operational activities. Such
information might be relevant as to whether
insurers are willing to provide cover. It is
crucial that any such disclosures made to
insurers are not only accurate but also
consistent with disclosures made by the
company externally elsewhere, for example
to shareholders or regulators. Companies
should also carefully consider any
statements made publically/externally (for
example as to “green” credentials), as such
statements may impact insurance coverage.

Climate change
and arbitration
National courts, rather arbitration, remain
the forum of choice for disputes aimed at
mandating or changing climate-related
policy. A central reason for this is the
publicity associated with national court
proceedings, which is viewed as an
effective tool in galvanising public
support for environment-related issues.
This is in contrast with the private and
contractual nature of international
commercial arbitration, where the
availability of confidential proceedings
is a key underpinning.
Nevertheless, international arbitration
stands to be a significant forum for climate
change disputes. This can already be seen
in the emergence of lawsuits aimed at
influencing the behaviour of energy
companies. For example, there are recent
cases that seek to propel decarbonisation of
fossil fuel companies and that aim to carve
out appropriate remedies for
environment-related claims. Claimants in
climate change-related arbitrations going
forward could include non-governmental
organisations, interest groups, state-owned
authorities, or foreign investors bringing
claims against states in relation to
environmental policy or legal changes
impacting their investments.
Arbitrations implicating climate change
issues are primarily dictated by the nature
of the parties to the dispute:

CLIMATE CHANGE: SUCCEED IN A LOWER-CARBON FUTURE
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Commercial arbitration

Inter-state arbitration

For example:

Multinational energy companies are
increasingly engaging in cross-border
transactions and with this growth in
cross-border activity comes increased risk,
not only with respect to traditional contract
disputes but also with respect to allocation of
climate-related risks. Disputes are arising over
how best to mitigate those risks or allocate
responsibility for them between the parties.

For climate change-related disputes between
states, the most likely source of consent to
arbitrate will be the UNFCCC. Under article 2,
the UNFCCC’s objective is to stabilise global
concentrations of greenhouse gas emissions
at levels to avoid dangerous climate change,
allow ecosystems to adapt, and enable
sustainable economic development.
The UNFCCC may therefore be a direct or
indirect source of state-to-state arbitration.
Other sources include financing
arrangements entered into by states ie with
the World Bank or the Green Climate Fund. In
addition, the Kyoto Protocol and Paris
Agreement may also be the source of
increased state-to-state disputes relating to
emissions and carbon reduction initiatives.

••climate change disputes necessarily

Investor-state arbitration
There is a significant increase in cases
brought under the Energy Charter Treaty,
NAFTA, CAFTA, and various bilateral treaties
relating to solar, wind and hydropower
policies, investments, or to investments
breaching environmental standards. As far as
state conduct is concerned, investor claims
are increasingly arising in relation to the
interests of parties with pre-existing
investments who object to a government’s
implementation of new climate policies.
For example, since Spain introduced new
renewable energy policies, it has become
subject to over 40 investor claims.

affect a host of parties and interests at
once, and an appropriate arbitration
procedure will need to recognise and
adapt to these needs;

••greater expertise will also be necessary as

many environment-related disputes will
involve technical scientific evidence; and

••institutions will need to consider

developing rules and expertise
specific to climate change and
environmental disputes.

The number of climate-related cases
commenced to date is on the rise, and the
value of these arbitrations is also increasing.
It is therefore essential that arbitrators and
arbitration institutions position themselves
to handle these disputes effectively
and efficiently.
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Climate change risk management
goes mainstream
Five steps towards better climate change risk management
Corporates are finding ways to future-proof their businesses in preparation for a lower-carbon world.
Whether an energy producer, a high user of fossil fuels or an investor, it is essential to understand
how climate change affects your business (and those businesses in which you invest) from a
commercial, regulatory and reputational perspective.
Step 1: Stay on top of the debate
Companies of all types—but especially those linked with high
emissions—should be part of the ongoing climate change dialogue.
They need to ensure that their business models are viable for the
transition to a lower-carbon world and that they are equipped to
take advantage of opportunities like carbon trading and subsidies.
Rather than simply reacting, participate actively in the development
of solutions and keep on top of new domestic and international
treaties, as well as requirements and constraints that may affect
your investments.

“Companies with sustainable business models
and strong climate change risk governance
are likely to be first in the queue for financing
from investors keen to see their environmental
credentials.”
MARIUS BOEWE, PARTNER, LEADER, REGULATORY
PRACTICE, GERMANY

Transition to a lower-carbon economy
Companies need to be up to speed on the latest
developments, including:
••The Paris Agreement
••Carbon neutrality
••Carbon tax and emissions trading
••Carbon capture and other breakthrough technologies
••Emerging regulations

Step 2: Focus on compliance
As scrutiny increases—driven by regulation and aided by
technology—disclosure is becoming critical in order to demonstrate
compliance and avoid litigation. Understanding your organisation’s
contribution to climate change is important, as is documenting and
presenting this information.
Tools to support disclosure and compliance are emerging.

“Standards in relation to climate change are
constantly evolving, not least regarding directors’
duties. What was acceptable a few years ago, for
investment decisions and corporate governance,
is no longer enough.”
SILKE GOLDBERG, PARTNER, ENERGY, UK

Five steps
for success

The Task Force on Climate-related Financial Disclosures (TFCD),
created by the G20 Financial Stability Board, recommends a
framework for voluntary disclosures of climate-related financial
risks for all corporate entities.
Its aim is to have a “universal starting point for disclosing
information which might be material in an investor’s decision to get
involved with a company … and encourage firms to align their
disclosures with investors’ needs.”

Step 1: Stay on top
of the debate

Step 2: Focus on
compliance
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The TFCD framework has recommendations on governance,
strategy, risk management and metrics and targets. In June 2019,
the G20 Financial Stability Board published a status report. It
noted that it had “found signs of progress” in companies
implementing the framework and engaging with climate-related
issues. To further accelerate disclosure of consistent, comparable
and reliable climate-related financial information, the report
encourages investors to engage with companies on the
information that is most useful for decision making.
In countries where regulators enforce general environmental laws
in relation to climate change impacts, businesses will need to
manage climate risk and document their compliance, to minimise
the potential for prosecution or other enforcement.
The European Commission has also published guidelines on
corporate climate-related information reporting, as part of its
Sustainable Finance Action Plan. The guidelines give practical
recommendations on how to better report the impact of activities
on the climate, as well as the impact of climate change on
corporates’ own operations.
According to the guidelines, stakeholders benefit from
understanding a company’s commitment to mitigating and
adapting to climate change, including its policies, targets and due
diligence. By integrating climate change into the corporate’s wider
risk management framework, stakeholders can be assured that
the company is doing all it can to minimise negative climate
change impacts and to take advantage of opportunities.

Step 3: Take a globally coordinated
approach to climate change mitigation
and an agile mindset
Faced with a host of regulatory regimes that differ markedly from
country to country, it’s hardly surprising that few global
companies take a consistent approach to climate change, both
operationally and in reporting.

“By setting the highest climate change standards
across their worldwide operations, corporations
can benchmark their practices and adopt the
best available ones, protect against litigation or
non-compliance, and enhance their reputations.”

This approach calls for an agile mindset and streamlined processes
so that the corporate can adapt swiftly to regulatory change,
economic circumstances and competitive activity.

Step 4: Treat climate change like any other
major risk
Embed climate change into the wider business strategy to
focus the corporate mind on addressing and maintaining
strong governance over climate-related activities.
Responsibility for climate change risk must be clearly allocated and
risk appetite agreed and reviewed. Companies must continue to
identify, measure, monitor and report financial risk arising from
climate change, developing appropriate tools and metrics and
running risk scenarios.
Banks may want to look at worst-case climate change scenarios;
test their exposure to the corporate and the subsequent impact on
solvency and liquidity.

“Climate change-related risks are like any other
risks which companies face in the sense that
issuers of securities must assess their materiality
and provide the necessary information about
them to investors for making informed investment
decisions, including the probability of their
occurrence and the potential magnitude of their
negative impact. Failure to do so risks legal claims
brought by investors and litigation funders for any
loss in the value of securities.”
SIMON CLARKE, PARTNER, BANKING LITIGATION, UK
Energy, natural resources, manufacturing and infrastructure
businesses should all evaluate how well their assets will withstand
the effects of climate change. This means understanding the
vulnerability of their operations, value chain, communities and
the surrounding environment.

IRIA CALVIÑO, OF COUNSEL, ENERGY AND
INFRASTRUCTURE, SPAIN

Step 3: Take a global
approach to mitigation
and an agile mindset

Step 4: Treat climate
change like any
other major risk

Step 5: Embrace
the opportunities
for innovation
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Step 5: Embrace the opportunities from
climate change
It is easy to think of climate change as creating problems rather than
opportunities. There are, however, significant opportunities for corporates
that are committed to tackling the effects of climate change and which are
compliant and transparent in their commercial activities.
Certainly, given the overwhelming evidence for climate change, those
businesses with energy efficient operations will be best placed to withstand
the impact of adverse weather conditions, rising temperatures and water
shortages and, by implication, thrive commercially.
The threat of extreme weather events is also pushing city planners to
rethink critical infrastructure.
Australia alone, it is predicted that more than $226 billion in commercial,
industrial, road, rail and residential assets are exposed to storms, cyclones,
surges, erosion, inundation and are at risk if greenhouse gas emissions
continue to rise at high levels.
Other weather-related events such as fire and heatwaves are increasingly
threatening damage or impairment in the function of electricity generation,
transmission and telecommunication assets. This critical infrastructure has
to withstand the changes in climate anticipated for 50 or more years into
the future. Unsurprisingly, population growth, water security fears, health
of natural resources and energy affordability have also become major
points of contention in infrastructure debates.

Sustainable
agriculture
practices

Transmission

Recycling and
waste disposal
facilities

“These formidable challenges are
driving the need for innovation and
investment from the private sector
into climate change resilient
infrastructure and increasing
interest in the role that
governments should play in
planning, designing and funding
assets which are central to our
quality of life.”
“Adherence to higher
climate-related standards, with
transparent disclosures, is likely to
enhance corporates’ attractiveness
to investors, giving them greater
access to funding with which to
drive innovation.”
NICK BAKER, PARTNER, ENERGY &
INFRASTRUCTURE, AUSTRALIA

Renewable
energy
generation
facilities

Sea walls

Innovation investment
The rise of renewables, smarter cities and “green” finance have played an important role in supporting
economic activities, services to communities and productivity in the rapidly changing environment.
Investment into new asset classes and finding alternative short- and long-term fuel sources often in
energy markets where infrastructure is fixed, costly and aging, are needed to aid the transition.
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The key to embracing these climate-resilient infrastructure opportunities will
be the availability of financing, which requires a mixture of public (increasingly
at local level) and private resources. Public-private partnership models are
expected to remain an important delivery route of funds for regional and local
governments that have relatively small revenue bases. Long-term concession
contracts, where the private consortiums bear significant construction risk and
management responsibility, with service payments under O&M contracts
linked to performance or based on user charges, remain attractive as they
enable projects to meet required debt service levels and distribute any
remaining profits to equity investors. However, funds that currently have mass
capital available for deployment, predominately in the powerful
superannuation/pensions industry which is looking for steady long-term
returns, are facing ongoing challenges of deficit in climate change resilient
projects pipeline and low return environment.
By adhering to higher standards, with transparent disclosures, businesses will
have greater access to finance to drive innovation. Increased public disclosure
of climate change risks and insurance-based solutions can further support
investment into critical infrastructure. A low-carbon future won’t happen
overnight, but traditional companies and funds have a vital role to play in the
transition, helping governments meet ambitious clean targets while
maintaining economic growth.
CDP’s (formerly the Carbon Disclosure Project) global climate change survey
estimated more than US$2 trillion of business opportunities from climate
change, with fossil fuel companies reporting more opportunities than risks in
their transition to lower carbon.

Water treatment /
desalination plants

Distribution

“Renewable energy might be the
future, but that doesn’t mean that
renewable contractors and
operators escape scrutiny or aren’t
required to provide an acceptable
return on investment.”
AMAL BOUCHENAKI, PARTNER,
INTERNATIONAL ARBITRATION
GROUP, LATIN AMERICA GROUP, US

“Environment, social and
governance (ESG) investment is
growing. Investors favour
businesses that manage climate
change risks effectively and have
clear sustainability goals
and governance.”
LOUIS DE LONGEAUX, PARTNER,
HEAD OF FINANCE PRACTICE,
FRANCE

Market
redesign

Firming
capacity
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Future-proofing through innovation
Opportunity from climate change

Climate innovation makes commercial sense

Australian Sundrop Farms

Over the next two years, UK builder Berkeley aims to become
carbon negative by delivering a 10% reduction in carbon emissions
per person and setting an internal carbon price, using the funds
generated to offset more than all of the remaining carbon
emissions.

Many businesses have already embraced economic opportunities
presented by climate change. Australian Sundrop Farms
(producing around 15% of Australia’s tomatoes) is a good example
of a successful project adapting to the challenging environment by
using sustainable agriculture practices and renewable sources to
process huge amounts of energy and extract vast quantities of
water from declining natural sources. However, more
opportunities in the transport, social infrastructure, energy,
telecommunications and water sectors are required to bridge the
significant gap between total projected infrastructure needs to
deal with climate change and current trends in critical
infrastructure investment.
Siemens
Siemens have reportedly invested €100 million into energy
efficiency since 2016 and are now expecting €20 million of
savings every year.3

Investing in projects to help governments meet
Paris targets
With one project, the Sun Cable solar project, Singapore will meet
its Paris target by developing the world’s largest solar farm that will
provide ⅕ of Singapore’s power.

“There is a strong commercial case for making a business more
lean, green and accountable. And in my opinion it’s simply the
right thing to do,” Berkeley’s Managing Director Rob Perrins.

“Goldmine of the future”
A Canadian all-electric “goldmine of the future” is set to
reduce operating costs by CAN$9 million per year through
the elimination of approximately two million litres of diesel fuel,
reduced ventilation needs which will decrease ~32000MWh
of electricity.
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Climate change action plan
Risk/opportunity

Key question

Business risk/opportunity

Are your operations and supply chain
future-proofed to thrive in an era of
climate change?

Stranded assets

Have you calculated the future value of
all assets and projects, factoring in
potential challenges to their viability?

Access to capital

Do you have a sustainable financing
strategy that meets current and future
demands on sustainable practices –
such as the Equator Principles?

Access to investor protection

Can you reassure investors that your
business is likely to meet current and
future challenges, like stakeholder
activism, litigation and trade treaty
requirements?

Insurance refusal

Will all your businesses be able to
acquire necessary insurance – if not,
what steps can you take to protect your
investment?

Transition risk

Do you have a lower-carbon transition
plan?

Market/reputational risk/
opportunity

Are you engaging with communities,
NGOs and the media to practice
sustainable development and maintain
your social licence to operate?

Compliance/enforcement
risk

Are you keeping on top of emerging
regulations worldwide and factoring
these into your strategy?

Your next steps
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Adapting to climate change
We can help you to take control and thrive in this increasingly complex landscape. Taking a holistic
approach, we combine our in-depth knowledge of global political and regulatory agendas and trends,
international and national laws, and sector expertise to advise on risk mitigation strategies. We also
counsel and defend clients in litigation and in contentious and non-contentious regulatory proceedings.
To find out more contact your local expert listed below or visit www.hsf.com/climatechange for
further information on our services.
Key Contacts

Peter Briggs
Partner
Sydney
T +61 2 9225 5155
peter.briggs@hsf.com

Silke Goldberg
Partner
London
T +44 20 7466 2612
silke.goldberg@hsf.com

Melanie Debenham
Senior Associate
Perth
T +61 8 9211 7560
melanie.debenham@hsf.com

Benjamin Rubinstein
Partner
New York
T +1 917 542 7818
benjamin.rubinstein@hsf.com

Brenda Horrigan
Head of International
Arbitration (Australia),
Australian Registered Foreign
Lawyer (Admitted in
Washington DC)
Sydney
T +61 2 9225 5536
brenda.horrigan@hsf.com

Contributors
Asia
Monica Sun
Partner
Beijing
T +86 10 6535 512
monica.sun@hsf.com

Gregg Rowan
Partner
Melbourne
T +61 3 9288 1568
gregg.rowan@hsf.com

Antony Crockett
Of Counsel
Hong Kong
T +852 2101 4111
antony.crockett@hsf.com
Australia

EMEA
Heidi Asten
Partner
Melbourne
T +61 3 9288 1710
heidi.asten@hsf.com

Marius Boewe
Partner
Dusseldorf
T +49 211 975 59066
marius.boewe@hsf.com

Nick Baker
Partner
Melbourne
T +61 3 9288 1297
nick.baker@hsf.com

Matthew Burnell
Director
Johannesburg
T +27 10 500 2641
matthew.burnell@hsf.com
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Iria Calvino
Of Counsel
Madrid
T +34 91 423 4022
iria.calvino@hsf.com

Nish Dissanayake
Partner
London
T +44 20 7466 2365
nish.dissanayake@hsf.com

Alessandro Covi
Associate
Frankfurt
T +49 69 2222 82533
alessandro.covi@hsf.com

Shantanu Naravane
Senior Associate
London
T +44 20 7466 2077
shantanu.naravane@hsf.com

Mathias Dantin
Of Counsel
Paris
T +33 1 53 57 65 48
mathias.dantin@hsf.com

Tim Smith
Professional Support Lawyer
London
T +44 20 7466 2542
tim.smith@hsf.com

Louis de Longeaux
Partner
Paris
T +33 1 53 57 74 07
louis.delongeaux@hsf.com
UK

US
Amal Bouchenaki
Partner
New York
T +1 917 542 7830
amal.bouchenaki@hsf.com

Andrew Cannon
Partner
London
T +44 20 7466 2852
andrew.cannon@hsf.com

Michael Kelly
Senior Associate
New York
T +1 917 542 7819
michael.kelly@hsf.com

Simon Clarke
Partner
London
T +44 20 7466 2508
simon.clarke@hsf.com

Benjamin Mills
Associate
New York
T +1 917 542 7832
benjamin.mills@hsf.com

Endnotes
1.

Agile or irrelevant, Redefining resilience, 2019 Global CEO Outlook, KPMG International 2019. https://home.kpmg/xx/en/home/campaigns/2019/05/global-ceo-outlook-2019.html

2. The Global Risks Report 2019, World Economic Forum, 2019. https://www.weforum.org/reports/the-global-risks-report-2019
3. Source: Wirtschaftswoche of 4 June 2019- see here: https://www.wiwo.de/unternehmen/industrie/kosten-fuer-die-wirtschaft-klimawandel-birgt-milliardenrisiko-undbillionenchance/24419468.html
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Our offering
Interactive workshops

Monitoring services

We regularly hold interactive workshops
with our clients to provide an overview of
the different climate change-related risks
in light of contentious and non contentious
developments around the world. Agendas
can be tailored to individual interests.

We monitor climate change developments
relevant to energy and mining companies.
Our high-level findings are published on
our climate change blog for free. However,
we also offer a subscription to deeper and
more detailed discussion and analysis of
these developments, by way of a quarterly
climate change newsletter.

For more information contact:
Ben Rubinstein
Partner
New York
T +1 917 542 7818
benjamin.rubinstein@hsf.com
Silke Goldberg
Partner
London
T +44 20 7466 2612
silke.goldberg@hsf.com
Gregg Rowan
Partner
Melbourne
T +61 3 9288 1568
gregg.rowan@hsf.com
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