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The prospect of an independent Scotland raises a number of
signiﬁcant questions as to the impact on the rights and obligations of
both Scotland and the rest of the UK (rUK) under international law.
This short article highlights some of the key international law
implications of Scottish independence and how they may impact on
private parties, including in relation to Scotland’s rights and
obligations under treaties, membership of international organisations
and the question of how the maritime and land boundaries between
the rUK and Scotland would be delimited.
STATE CONTINUITY AND STATE SUCCESSION
There is no clear rule as a matter of international law regarding the consequences of one
State splitting oﬀ, or seceding, from another. Three main theories exist in the circumstances
of Scottish independence:

1. Continuation of the UK and creation of a new State of Scotland;
2. Dissolution of the UK and creation of two new States; and
3. Reversion to one or both of the States existing before the union of Scotland and England
in 1707.

The ﬁrst of these three is the most likely outcome, namely that rUK will continue to exercise
the rights, obligations and powers under international law as the UK did previously (known
under international law as the continuing State), while Scotland emerges as a new State
(known as a successor State).
The reaction of the international community to this question will be also be inﬂuential, and
will be informed by historical precedent. When the USSR broke up, Russia declared that it
was the continuation of the USSR and this was widely accepted by the international
community. In contrast, on the break-up of Yugoslavia, Serbia similarly claimed that it was
the continuation of Yugoslavia (together with Montenegro under its former name "the Former
Republic of Yugoslavia", or “FRY”). However, this was not accepted by most third States or
by other former Yugoslav States, and the United Nations declared that the FRY would have to
apply anew for UN membership. When Czechoslovakia broke up into Czech Republic and
Slovakia, even though Czech Republic was the larger by geography and population, it did not
claim continuity. Both countries conﬁrmed that they would comply with all pre-existing
obligations and be bound by all treaties, including bilateral treaties, and there were no
objections from other States. In the case of the UK, however, with 92% of the population,
two-thirds of the territory and the main government institutions, it seems unlikely that any
State would dispute rUK’s claim to be the continuing State.
WHY DOES IT MATTER WHETHER SCOTLAND AND/OR RUK IS A NEW STATE?
TREATIES AND INTERNATIONAL ORGANISATIONS
The signiﬁcance of this issue lies in whether an independent Scotland will remain party to
treaties, and a member of international organisations established by treaties, to which the UK
is party. Treaties of course create rights and obligations in connection with a very broad
range of issues, including boundary delimitation, human rights, environmental compliance,
trade, transport, taxation, investment, and civil, criminal and judicial cooperation.
Based on principles identiﬁed through State practice, the position for Scotland as a new State
is likely to be as follows:

Treaties creating rights and obligations connected with territory (such as the boundary
and delimitation treaties between the UK and Norway) will generally be considered to be
automatically binding on Scotland.
In respect of general treaties of a “law-making” nature to which any State can become a
party as of right (including certain international human rights agreements, and
multilateral environmental agreements), Scotland may (should it so wish) simply conﬁrm
unilaterally its intention to be bound by way of declaration to the depository of the
treaty.
For treaties establishing international or inter-governmental organisations, or for other
multi-lateral treaties with particular entry criteria (such as NATO, the WTO and the UN),
Scotland must negotiate the terms of its membership. For example, the UN’s rules on

membership provide clearly that the membership of a continuing State will continue,
“whereas a new State must be formally admitted to membership”. This principle would
also apply to the EU (see further below).
Succession to bilateral treaties (such as double taxation treaties and bilateral investment
agreements) generally will require the agreement of the other State. This is usually done
by way of an exchange of notes, but it can also be an opportunity for the other State to
request re-negotiation.

THE EUROPEAN CONVENTION ON HUMAN RIGHTS
The European Convention on Human Rights (ECHR) was ratiﬁed by the UK in 1951. The ECHR
contains a comprehensive regime for the protection of rights and freedoms, including the
right to life, freedom of expression and assembly, fair trial, and respect for private and family
life. Article 1 of Protocol No. 1 of the ECHR enshrines rights relating to the protection of
property.
It is likely that the ECHR would continue to apply to Scotland, even as a new State. In the
2009 case of Bijelic v Montenegro and Serbia, the European Court of Human Rights held that
the ECHR and Protocol No. 1 remained in force over the territory of a successor State at all
times despite independence. This was on the basis that the fundamental rights protected by
human rights treaties belong to the individuals living in the State concerned,
“notwithstanding its subsequent dissolution or succession”.
However, Scotland would need to seek membership of the Council of Europe. The Committee
of Ministers of the Council has the power under Articles 4 and 16 of the Statute of the Council
of Europe to invite a State to join.
SCOTLAND AND THE EUROPEAN UNION
If the UK had still been a member of the EU at the point of Scottish independence then it
would have been the continuing rUK that retained the EU membership and Scotland would
have had to apply to join the EU using the standard legal process set out in Article 49 of the
Treaty on European Union. So now that the UK has left the EU, Scotland’s position is not
dissimilar. Scotland was an EU member (as part of the UK) for 47 years and continues to
adhere to a considerable body of EU law under sections 2 to 4 of the European Union
(Withdrawal) Act 2018. However, and in any case, Scotland must still meet the accession
criteria, or Copenhagen criteria (as deﬁned by the European Council in Copenhagen in 1993)
to join the EU. There are three pillars to the criteria:

political: stability of institutions, guaranteeing democracy, the rule of law, human rights
and respect for and protection of minorities;
economic: a functioning market economy and the capacity to cope with competition and

market forces;
administrative and institutional capacity to eﬀectively implement the EU’s acquis
(i.e. the body of rights and obligations that are binding on all EU members) and ability to
take on the obligations of membership.

An application for EU membership would also raise other questions such as whether Scotland
would be required to join the Schengen system and the Euro. For a more detailed discussion
of the implications of Scotland joining the EU, see Scottish independence and EU
membership: process and implications.
MARITIME AND LAND BOUNDARIES
The location of any future land and maritime boundary between rUK and Scotland is clearly a
signiﬁcant issue, given the intrinsic relationship between territory and national identity, and
also in view of sovereign rights over natural resources such as existing and potential oil and
gas ﬁelds, and oﬀshore wind, wave, tidal and Carbon Capture Usage and Storage (CCUS)
projects.
The land boundary between Scotland and England was established in the 1237 Treaty of
York. While some borderlands were disputed during the following two centuries it is one of
the oldest existing borders in the world.
In the event of Scottish independence, it would be necessary to agree the maritime
boundaries between Scotland and rUK. The United Nations Convention on the Law of the Sea
(UNCLOS) sets down the approach to delimitation of maritime boundaries between adjacent
coastal States. First, the two States should seek to agree the boundary. If agreement cannot
be reached, UNCLOS provides for a dispute settlement procedure whereby the dispute can be
determined by a tribunal or by the International Court of Justice (ICJ) subject to the election
of the parties. International law has developed in this area to a point where there are clear
principles that will be applied. There are three key steps:

Assess whether any historic agreement exists between the parties in relation to all or
part of the boundary;
Determine the line of equidistance;
Assess whether there any "special circumstances" which might argue in favour of
adjusting the line of equidistance in order to achieve a fair and equitable outcome. Based
on previous jurisprudence, this may include geographical factors such as length and
conﬁguration of coastlines, or non-geographical factors such as historical rights and
socio-economic circumstances like ﬁshing rights.

Pending any agreement as to delimitation, UNCLOS provides that States must “make every
eﬀort to enter into provisional arrangements of a practical nature and, during this transitional
period, not to jeopardise or hamper the reaching of the ﬁnal agreement. Such arrangements
shall be without prejudice to the ﬁnal delimitation”. As a practical matter therefore, rUK and
Scotland should be able to reach temporary agreements (such as establishment of a joint
development zone) to facilitate (continued) investment in, and exploitation of, natural
resources in territory yet to be ﬁnally delimited.

The discussions between rUK and Scotland concerning the maritime boundary are likely to
focus on issues highlighted by the above map (published in 2014 as part of the UK
Government’s analysis in the context of the previous Scottish independence referendum):

The red horizontal line, which was drawn under two Orders of 1987 – the Civil and
Criminal Jurisdiction (Oﬀshore Activities) Orders. The 1987 Orders divided UK territorial
waters and waters within areas designated as part of the United Kingdom continental
shelf into English, Scottish and Northern Irish parts to which English, Scottish and
Northern Irish civil and criminal law was applied respectively, with corresponding
jurisdiction given to the High Court in England and Wales, the Court of Session and the
High Court in Northern Ireland.

Following devolution and the Scotland Act 1998, a diﬀerent boundary line was adopted in
the Scottish Adjacent Waters Boundaries Order 1999 (SI 1999/1126). The stated purpose
of this 1999 Order was to deal with environmental protection and ﬁsheries delimitation.
However, some have seen it as an attempt by the UK to put down a clearer marker
following devolution, more consistent with the line of equidistance.

The area between these two lines is substantial (about 5,500 square nautical miles), and
contains a number of existing oil and gas ﬁelds. These ﬁelds are of course signiﬁcant in terms
of their exploitation, but also due to the obligations in connection with their eventual
decommissioning.
The international law issues arising in the event of Scottish independence may take time to
resolve but established principles exist to guide the forward process. These issues underpin a
number of other key considerations of direct concern to businesses and individuals which are
covered in more detail in our other brieﬁngs found here.
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