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When it comes to employment-related data processing, employers in
Germany are regularly required to obtain consent from their
employees by seeking their wet ink signature to be on the safe side.
This additional administrative burden may soon be a thing of the past
according to the recently approved draft law for the Second Data
Protection Adaptation and Implementation Act (2. DatenschutzAnpassungs- und Umsetzungsgesetz, hereinafter “2. DSAnpUG”).
Under the General Data Protection Regulation (EU) 2016/679 (GDPR), consent generally does
not have to be in a written form. However, the currently applicable version of sec. 26 para. 2
of the German Federal Data Protection Act (Bundesdatenschutzgesetz, hereinafter “BDSG”),
states that employees consent for employment-related data processing, in most cases, must
be in written form. In practice, employers have often sought to obtain a wet ink signature
from employees, to be on the safe side.
On 20 September 2019, the German Federal Council approved the draft law for the 2.
DSAnpUG. According to the amended version of the BDSG, consent in the context of an
employment relationship can also be given electronically. The law has not been promulgated
yet, but it is likely that the changes will come into force on 1 January 2020 at the earliest.
The legislator stated the following in the explanatory memorandum of the 2. DSAnpUG:
“Since consent can be given electronically, it is suﬃcient, for example, for the
employer to save it as an email.”

This would mean that no qualiﬁed electronic signature, according to the German Civil Code
will be required, which would also have led to considerable eﬀort. Consequently, any
evidence of consent that is permanently stored in a tamper-evident manner and allows the
exhibitor to be identiﬁed, will in theory be acceptable. By allowing consent to be given
electronically, the amendment aims to reduce the administrative burden on employers. The
new regulation also helps to adapt the working practice to a digital working environment.
Read more on the data economy
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LEGAL NOTICE
The contents of this publication, current at the date of publication set out above, are for
reference purposes only. They do not constitute legal advice and should not be relied upon as
such. Speciﬁc legal advice about your speciﬁc circumstances should always be sought
separately before taking any action based on this publication.
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