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As the COVID-19 outbreak keeps impacting contractual performance,
an increasing number of counterparties are seeking ways to avoid
contractual liability for non-performance.
Parties with contracts governed by New York law should consider a
number of issues before attempting to excuse performance through
force majeure clauses, as well as other statutory and common law
defenses such as impossibility, impracticability and frustration of
purpose.
At the outset, it is important to seek legal advice before taking any steps to enforce force
majeure provisions and avoiding contractual performance, as several considerations should
be kept in mind:

First: it is necessary to assess whether the COVID-19 outbreak and its implications are
encompassed by the force majeure clause contained in your contract. The language of
the contract is of fundamental importance, since the construction of force majeure
clauses will largely depend on the wording of the clause, and in particular whether it lists
the relevant force majeure event. If the contract does not contain a force majeure

clause, or if the event is not included in the force majeure clause, advice should be
sought to ascertain whether other statutory or common law defenses are available.
Second: it is important to provide timely notice, if required by your contract. Contracts
containing force majeure clauses typically contain provisions requiring notiﬁcation of a
force majeure event. Failure to provide notice in the form and pursuant to the process
set out in the contract may result in waiver by the non-performing party. Complying with
the form and process provided by the contract for sending a force majeure notice is also
important to prevent any claim that the party notifying the force majeure event has
anticipatorily breached or repudiated the contract.
Third: courts assessing whether to enforce force majeure clauses usually require the
party invoking force majeure to prove that it made reasonable eﬀorts to perform under
the contract. While speciﬁc contractual terms may govern the level of attempted
performance required, New York courts usually require a showing that performance was
prevented by the force majeure event. It is therefore important make sure that eﬀorts at
compliance are documented properly.

FORCE MAJEURE CLAUSES
A typical force majeure clause provides that a party is excused from performing under the
contract due to the occurrence of an event beyond the reasonable control of the parties.
Force majeure clauses often include a list of force majeure events, either by way of example
or as an exhaustive list. The list of force majeure events may also include “catch-all”
language intended to capture events not speciﬁcally listed in the force majeure clause.
New York courts interpret force majeure clauses narrowly, and excuse a party’s performance
only if the force majeure clause speciﬁcally includes the event that is actually preventing the
party’s performance.1 New York courts consider that when the parties have deﬁned in their
contract the contours of force majeure, those contours should dictate the application, eﬀect,
and scope of force majeure clauses.2
Every contract must be interpreted according to its own terms based on the particular facts
of the situation. However there are several categories of events that are typically included in
force majeure clauses that could potentially apply here.
For example, many contracts deﬁne a force majeure event to include government
intervention that makes performance impossible.3 Governments are now issuing “stay at
home” orders, ordering the closure of “non-essential” businesses, and banning gatherings in
excess of a certain number of people, any of which could potentially make contract
performance impossible depending on the business and contract at issue.
“Acts of God” are also a potentially applicable category. New York courts have insulated a
party from liability pursuant to such clauses where there was no contributing human
negligence.4

Finally, force majeure clauses that include “catch-all” language could potentially be
applicable. Those clauses are construed narrowly.5 In particular, New York courts have found
that catch-all clauses with wording such as “conditions beyond control” should be applied
only to unforeseeable extraordinary causes.6 What is unforeseeable is also strictly construed.
Importantly, even where a court ﬁnds that the event is included in the force majeure clause,
the non-performing party must demonstrate its eﬀorts to perform its contractual duties
despite the occurrence of the force majeure event.7 Mere impracticability or unanticipated
diﬃculty is not enough to excuse performance.8 New York courts do not excuse performance
based only on ﬁnancial diﬃculty or economic hardship,9 and have held that economic factors
cannot excuse non-performance.10 Thus, generalized eﬀects of COVID-19 that merely make
performance of a contract uneconomical – as opposed to impossible – may not be suﬃcient
to invoke a force majeure defense. Put simply, despite the unprecedented nature of events, it
does not automatically equate to a force majeure clause becoming operational.
Furthermore, parties should also take into account the fact that New York courts do not
appear to have decided cases related to whether epidemics or pandemics like COVID-19 are
valid force majeure events.11 In light of this, early legal advice is especially important, as the
COVID-19 outbreak and its implications are likely to present issues of ﬁrst impression in New
York courts.

RELATED DEFENSES: IMPOSSIBILITY,
IMPRACTICABILITY, FRUSTRATION OF PURPOSE
As set out above, if a contract is silent on force majeure, whether a New York court will
excuse a party’s non-performance largely depends on whether the event (the COVID-19
pandemic and its consequences) is unforeseeable under applicable statutory or common law.
As with force majeure clauses, a detailed assessment of the circumstances is necessary in
order to ascertain whether a party’s performance may be excused under any of these
defenses as a result of not only the COVID-19 outbreak, but its implications.

IMPOSSIBILITY
Impossibility excuses the performance of a party only when the contractual performance has
become objectively impossible as a result of a supervening event beyond the control of the
parties that causes the destruction of either (i) the subject matter of the contract, or (ii) the
means of performance.
New York courts apply impossibility narrowly and excuse performance in extreme
circumstances. In particular, impossibility must be the result of an unanticipated event that a
party could not have foreseen at the time of the contract.12 For example, the Supreme Court
of New York has found that although unanticipated, a snowstorm was not an unforeseeable
event, also in light of the fact that the contract scheduled the shipment in the middle of
winter.13 Furthermore, New York courts exclude impossibility only based on ﬁnancial diﬃculty
or economic hardship (including when this results in bankruptcy or insolvency).14

IMPRACTICABILITY UNDER THE UCC
Article 2 of the New York Uniform Commercial Code (“UCC”), which applies to transactions in
goods, recognizes impracticability based on commercial reasons.
Section § 2-615(a) of the UCC provides that a seller is excused from a delay in delivery or
non-delivery of goods (in whole or in part) where the seller’s performance has become
impracticable because of either (i) unforeseen circumstances not within the contemplation of
the parties at the time of contracting; or (ii) compliance in good faith with an applicable
foreign or domestic governmental regulation or order (whether or not it later proves to be
invalid).15 Therefore, a party can be excused from the performance of a contract under the
UCC even if the object or means have not been destroyed.
New York courts will therefore look at whether the event is foreseeable to determine how to
allocate the risk of events not contemplated by the parties when they entered into the
contract. In particular, courts consider that parties can independently allocate the risk of
foreseeable events by adjusting the monetary terms of the contract and do not generally
excuse party performance. Therefore, New York courts tend to excuse the impacted party’s
performance if the event was unforeseeable at the time the parties entered into the
contract.16

FRUSTRATION OF PURPOSE
Frustration of purpose occurs where the performance of a contract is still possible, but no
longer provides a party with the beneﬁts that induced them to make the bargain as a result
of intervening unforeseeable events.17 Therefore, as a result of the intervening unforeseeable
events, the purpose for entering the contract was frustrated and it makes little or no sense to
continue performing the contract.
New York courts recognize frustration of purpose based on ﬁnancial diﬃculties or economic
hardship, as long as the unforeseeable event renders the contract wholly valueless to one
party. In particular, New York courts have found that frustration of purpose excuses
performance when a virtually cataclysmic, wholly unforeseeable event renders the contract
valueless to one party.18
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