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SPACs in the City: the emerging litigation
and regulatory risks in England and Wales
SPACs scorched the US stock markets last year, with the UK left out in the cold.
While the recent crackdown by the Securities and Exchange Commission (SEC) is
cooling investor interest in the US, the UK regulators are hoping that changes to the
regulatory framework will bring some SPAC sunshine to this side of the Atlantic.
But what are the potential regulatory and litigation risks for SPACs in the City?

INTRODUCTION

n

SPACs, colloquially known as
“blank-cheque companies”, have
become increasingly popular in the US in
recent years, but their take-up in the UK
has been much more modest. In 2020,
248 SPACs listed in the US and raised the
equivalent of £63.5bn. Over the same period,
only four SPACs listed in the UK, raising
a total of £0.03bn. However, numbers are
on the rise, with the FCA estimating that
there were 33 SPACs listed in the UK
as at 30 April 2021.
Modest growth of the SPAC market
in the UK could be set to change in light
of changes to the Listing Rules, following
proposals in the Hill Review to update
the regulatory framework and “close a gap”
between London and other global financial
centres – including seeking to boost
the City’s attractiveness to SPAC sponsors,
investors and potential acquisition
targets alike.
Given the limited number of Londonlisted SPACs to date, the litigation
and regulatory risks for SPACs in the
UK remain broadly untested. However,
some cautionary tales are emerging from
the US, where increasingly SPACs are
the subject of litigation and regulatory
scrutiny.

This article considers the UK’s regulatory
framework applying to SPACs, before
exploring some of the key anticipated
regulatory and litigation risks for SPACs in
this jurisdiction.

WHAT IS A SPAC?
A SPAC is a “special purpose acquisition
company”. It is essentially a cash shell
company with no commercial operations or
trading history, set up with the sole purpose
of raising money through an IPO and,
eventually, to acquire another (unlisted)
company. Investors buy shares in SPACs
in anticipation of the management team
making a successful acquisition, based on an
investment strategy described in its listing
prospectus (often defined by reference to
a particular industry, market segment or
geography). For potential targets, acquisition
by a SPAC is viewed as an alternative to
a traditional IPO, bringing access to finance
and the public markets but with greater speed
and certainty of share price valuation, and at
a lower cost.
SPACs are usually set up by a
management team (referred to as the
sponsors or founders), often industry
executives or private equity investors,
who bring investment and/or operational
expertise in the industry or business sector
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which the SPAC intends to pursue. Sponsors
typically make a nominal investment in
the SPAC in return for a combination of
“founder” preference shares, ordinary shares
and warrants. Sponsors generally retain
10-20% of the equity following the IPO and
are entitled to receive a percentage of any
upside following a successful acquisition by
the SPAC.
A SPAC must not have identified a
target at the time of listing, and it has a
limited period (in the UK, 24 months with
limited options to extend) in which to make
an acquisition. If it fails to do so, it will be
liquidated and funds will be returned to
investors (subject to any specified deductions).
If an acquisition completes within the
timeframe, the SPAC will “de-SPAC”
(ie the SPAC and the target will combine
to become an ordinary listed operating
company) and investors will receive shares
in the newly combined entity.
SPACs are not a new financial construct;
they were created in the US in the 1990s
but remained on the fringes of the financial
markets until the recent boom in the US
(and even more recently, Amsterdam).
The surge in popularity was driven by
increased SEC regulation in the US leading
to a boost in SPACs’ reputation within the
financial industry and, more recently, the
extreme market volatility as a result of the
COVID-19 pandemic. However, there
are signs that the US SPAC market may
be slowing down. This seems to be driven
by a combination of factors, such as lack
of quality target companies in popular
niches and, in particular, following the
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KEY POINTS
 Modest growth of the market in special purpose acquisition companies (SPACs) in
the UK could be set to change in light of changes to the Listing Rules (the Updated
Listing Rules) following proposals in the UK Listing Review undertaken by Lord Hill
(the Hill Review).
 Given the limited number of London-listed SPACs to date, the regulatory and litigation
risks for SPACs in the UK remain broadly untested.
 It is clear that many of the anticipated risks are common to traditional IPOs and market
disclosures by listed companies, such as disclosure obligations under the “on-shored” UK
version of the Market Abuse Regulation (UK MAR) and potential shareholder claims
under s 90 or s 90A of the Financial Services and Markets Act (FSMA).
 However, certain features of the proposed regulatory reforms to the SPAC market could
lead to increased litigation risk.
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SEC announcement in April 2021 that it
is considering new guidance to change the
accounting rules for SPACs, which could
create significant challenges for the future
SPAC market in the US.

REGULATORY FRAMEWORK
In the UK, the SPAC market has lagged
far behind the US, primarily because of
the regulatory framework in place prior
to changes made to the Listing Rules
(the Updated Listing Rules), which took
effect on 10 August 2021.
SPACs tend to favour listings on the
Standard segment of the London Stock
Exchange’s Main Market. Premium listings
are not available as SPACs cannot satisfy the
independence and track record requirements.
An AIM listing is possible, but the Standard
segment of the Main Market is generally
considered to be more attractive.
To list, SPACs must publish an
FCA-approved prospectus. SPACs are
then subject to the regulatory regime
applicable to Standard listed companies,
including the Listing Rules, the Prospectus
Regulation and the Disclosure Guidance and
Transparency Rules, along with FSMA and
UK MAR. Specific disclosure obligations
will be triggered by milestones such as the
identification by the SPAC of a target.

Regime prior to 10 August 2021
Under the previous Listing Rules, any SPAC
acquisition was likely to be considered
a “reverse takeover” (ie a transaction
undertaken by a listed company which results
in a fundamental change to the nature of
its business). This meant that, previously,
when a proposed acquisition leaked or
was announced, a SPAC’s listing would
be suspended (and ultimately cancelled)
to prevent trading in its shares (known as
“suspension”).
After an acquisition completed, the
SPAC had to apply to re-list using an FCAapproved prospectus to provide sufficient
information to the market about the newly
enlarged group. It could re-list on the
Standard segment or seek a different listing
(for example, leveraging the target’s track
record for a Premium listing).
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Prior to 10 August 2021, SPACs did
not require shareholder approval for an
acquisition. Together with suspension, this
represented a significant divergence from
the US regime (where suspension typically
does not apply (subject to certain disclosure
requirements) and investors generally have an
opportunity to vote on a proposed transaction
prior to completion). In practice, investors
in UK SPACs were effectively “locked in” to
a SPAC once a target had been identified,
unable to exit their investments (due to the
suspension of the SPAC’s shares) or vote on
the proposed acquisition (unless the directors
of the SPAC offered a shareholder vote
voluntarily, which was unlikely given that
it was not a regulatory requirement). This
combination of factors was commonly cited as
the reason for the relatively modest presence
of SPACs in the UK.

proposed acquisitions, based on
sufficient disclosure of key terms.
SPAC founders, sponsors and directors
are prevented from voting.
“Fair
and reasonable” statement:

Publication of a “fair and reasonable”
statement where any of the SPAC
directors have a conflict of interest in
relation to the target company, which
reflects advice from an appropriately
qualified and independent adviser.
 Redemption: A right for investors to
redeem their initial investment and
exit the SPAC prior to an acquisition
completing (ie a redemption option).
 Disclosure: Sufficient disclosure of
key terms and risks at key stages of the
SPAC’s lifecycle (including IPO through
to the announcement and conclusion of
any acquisition).

Regime under the Updated
Listing Rules

These criteria are intended to mitigate
potential risks to investors and the market
arising from the removal of the presumption
of suspension. The previous presumption
continues to apply to SPACs which do not
satisfy these criteria.
The FCA had said originally in its
SPACs consultation paper that it would
not confirm whether a SPAC would
avoid suspension until it identified its
target. The FCA has modified its approach
to provide more comfort to SPACs at the
point of listing that the presumption of
suspension will be disapplied. The FCA
says it will work with issuers and their
advisers to ensure that such comfort is
achieved as part of vetting the prospectus and
assessing eligibility for listing. Where
a SPAC meets the criteria, it will generally be
treated similarly to commercial companies in
terms of the application of UK MAR and the
FCA’s general suspension powers.

The Updated Listing Rules for SPACs were
published by the FCA in July 2021 and took
effect on 10 August 2021 following the Hill
Review and related FCA consultation on
investor protection measures for SPACs.
One key change, following the Hill
Review’s recommendation, is to remove the
general presumption of suspension for SPACs
which satisfy the following criteria:
 Size: A minimum size of £100m
raised at IPO from public shareholders
(excluding the SPAC’s founding
shareholders, sponsors and directors).
Time
limit for acquisition: A fixed

time period of two years to complete an
acquisition (with an option to extend
by a further one year with shareholder
approval). There will also be an option
to extend it by a further six months
without the need to get shareholder
approval in limited circumstances where
a transaction is well-advanced.
 Ring-fencing: Ring-fencing funds from
the IPO either to fund an acquisition
or to be returned to shareholders (less
any specified deductions for the SPAC’s
running costs).
 Shareholder approval: Shareholder
approval will be required for any

KEY REGULATORY AND LITIGATION
RISKS
The regulatory and litigation risks for
SPACs in the UK remain broadly untested
given the current size of the SPAC market.
As SPAC numbers increase and the market
matures, a fuller risk profile is expected
to emerge.
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Some of the key anticipated risks are
set out below. Many of these are common
to listed companies (such as disclosure
obligations under UK MAR and potential
shareholder claims under FSMA) while
others are suggested by the particular features
of SPACs (including the criteria under the
Updated Listing Rules and, to the extent that
these can be read across, risks giving rise to
SPAC litigation in the US).

assessed. Conceivably, a failed approach
to a potential target could also constitute
inside information given a SPAC’s limited
timeframe for an acquisition, particularly for
“older” SPACs.
However, inside information can
encompass other information, and may
include financial performance, corrections
to previously published information and
non-financial misconduct by key individuals.

Key regulatory risks

Inside information offences

FSMA governs many aspects of the
regulation of the UK’s financial markets,
and UK MAR contains the principal
requirements of the UK’s civil market abuse
regime. The FCA can bring public securities
actions for insider dealing and market abuse
(under the criminal and civil regimes), as well
as administrative actions for breaches of the
disclosure requirements for listed companies
(including under UK MAR).
The FCA’s Policy Statement on the
Updated Listing Rules is clear that investors
must be given sufficient disclosures on key
terms and risks from a SPAC’s IPO through
to the announcement and conclusion of any
acquisition. Much of this will be covered
by existing disclosure requirements (eg the
Prospectus Regulation and UK MAR), and
SPACs must also consider what information
needs to be included in their public
announcement of a target in order to comply
with the Updated Listing Rules.

SPACs and their directors should be aware
of the three civil market offences under
UK MAR (market manipulation, insider
dealing and unlawful disclosure of inside
information), along with certain criminal
market misconduct offences including
those relating to misleading statements
or impressions. These offences can be
committed by companies or individuals.
Actionable statements for false or
misleading statement offences are not
restricted to market announcements (or lack
thereof) and can encompass statements made
online, to the media or by any other means.
Further, SPACs could face allegations that
they failed to disclose inside information
either within a publication (in an omission
case), or in a timely way (in a delay case),
pursuant to the requirements of
Art 17 of UK MAR. Accordingly, particular
care should be taken with marketing
materials promoting the SPAC and any
other public statements made around the
time of acquiring the target.
False or misleading statement offences
generally require that the person making
them knew (or ought to have known,
having made reasonable investigations)
that the statement was false or misleading.
Due diligence can, therefore, be key to
establishing a defence.
Market abuse can attract significant
penalties, including unlimited fines for
breaches of UK MAR and custodial
sentences of up to seven years for criminal
market abuse offences (soon to be ten years
when the relevant provisions of the Financial
Services Act 2021 come into force).
The FCA has the power to apply for
a restitution order and payment to the FCA

Inside information
Listed companies must disclose publicly any
inside information which relates to them as
soon as possible (although disclosure can
be delayed in limited circumstances).
A SPAC must therefore have effective
procedures to identify and disclose inside
information and comply with related
obligations such as maintaining insider
lists. Inadequate processes may constitute
a breach under UK MAR, the Listing Rules
and other applicable regulation.
For SPACs, inside information will
clearly include information about a proposed
acquisition. Delaying disclosure may be
possible while negotiations are on-going,
but this should be carefully and continually
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under s 383 FSMA (or s 382) for onward
distribution by the FCA to investors. Under
s 384 FSMA, the FCA can require a listed
company to make restitution and pay
compensation for loss suffered as a result of
market abuse (as happened for the first time
in the Tesco shareholder case, where the
FCA determined that Tesco engaged in
market abuse in 2014 contrary to s 118(7)
FSMA (as it was then in force)). These risks
will arise generally throughout the SPAC
journey, but will be particularly acute during
target negotiations.

Other relevant obligations
The FCA can also bring administrative
actions for breaches of the disclosure
requirements for listed companies, including
the Disclosure Guidance and Transparency
Rules (DTR) and UK MAR disclosure
obligations, and for breach of the Listing
Rules (including Listing Principle 1 which
requires listed companies to have adequate
policies and procedures to ensure compliance
with their regulatory obligations). Those
who commit or are knowingly concerned
in such breaches may be subject to fines or
public censure.

Key litigation risks
Where investors have purchased, sold or
continued to hold securities in reliance on
statements made by an issuer, and have
suffered a loss, investors may seek to bring
statutory or common law claims against the
issuer in respect of that loss. Accordingly,
allegations of deficient disclosure represent
a key litigation risk for SPACs. The primary
statutory provisions which investors may seek
to rely on in bringing such a claim against
a SPAC are:
 s 90 FSMA: claims based on untrue
or misleading statements in, or
the omission of necessary material
information from, a prospectus or listing
particulars; and
 s 90A FSMA: claims based on recklessly
untrue or misleading statements, or
dishonest omissions or delay, in relation
to an issuer’s other publications notified
via a Regulatory Information Service
(RIS).
October 2021
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Shareholders may also seek to bring
common law claims against a SPAC
issuer on the basis of alleged fraudulent
misrepresentation, negligent misstatement,
statutory misrepresentation claims under
the Misrepresentation Act 1967, or claims
in equity.
In terms of likely defendants to such
actions, s 90 claims may be brought against
the person responsible for the prospectus
(or listing particulars), including the SPAC,
its directors, those accepting responsibility
for the document, and any other person who
has authorised its contents. By comparison,
the potential defendants to s 90A actions
are much narrower and are limited to the
SPAC issuer itself. Common law claims for
misleading statements are most likely to be
brought by shareholders against the SPAC.
Direct claims against the directors of a
SPAC are likely to be difficult, following the
High Court’s decision in Sharp & Others v
Blank & Others [2015] EWHC 3220 (Ch),
where it held that such liability would run
counter to the cardinal principles of company
law that a company is a separate legal
personality, and that the directors owe their
duties to the company rather than individual
shareholders.
The processes and procedures related to
SPAC listings give rise to several specific (and
in some cases, unique) potential bases for
deficient disclosure claims by shareholders,
which are considered further below.
Whilst the focus of this article is on
potential liability to shareholders of the
SPAC, there is also the risk of claims
against the SPAC and/or its directors by
shareholders of the target company (which is
beyond the scope of this article).

Listing
SPACs may issue several prospectuses during
their lifecycles, each of which may provide the
basis for a statutory claim under s 90 FSMA.
As noted above, a s 90 claim can be
brought against a wide pool of potential
defendants (including directors of a SPAC) in
relation to untrue or misleading statements (or
omissions of necessary material information)
in a prospectus. There is no requirement for
investors to prove that they relied on the
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alleged misstatements or omissions, but it
is a defence to a s 90 claim to show that the
maker of the statement had a “reasonable
belief ” that the statement was true and not
misleading or the omitted information was
properly omitted (ie the liability standard is
essentially that of negligence with a reverse
burden of proof, although a current proposal
would set a different liability standard only
for s 90 claims which concern forwardlooking information in a prospectus – this is
discussed further in the section on forwardlooking statements below). As with inside
information offences, an orderly and wellrecorded sale and purchase process, including
adequate due diligence and appropriate
advice, is key to establishing a “reasonable
belief ” defence to any alleged liability for
incomplete or inaccurate disclosure.
Specific matters to be disclosed in a
SPAC IPO prospectus may include conflicts
of interest, management’s credentials
and the structure of the proposed offer
(including share and warrant terms and
any specified deductions). In this context,
the FCA has highlighted certain SPAC
characteristics which may give rise to
conflicts of interest between SPAC directors
(including sponsors) and investors – for
example, the structure of equity incentives
and the limited timeframe for acquisitions.
These features could incentivise directors
to “get a deal done” even where this is on less
favourable terms or otherwise not in
the investors’ best interests. To address
these risks, directors should disclose any
potential conflicts and ensure that they
both act in the company’s best interests
and have a clear record of the basis for their
belief that they did so – again, adequate
due diligence and obtaining appropriate
advice are key.
As part of vetting the prospectus
and assessing eligibility for listing, the
FCA will work with SPACs and their
advisers to give SPACs which meet
the relevant criteria comfort that the
presumption of suspension will be disapplied.
However, SPACs may still wish to consider
whether risk factors regarding the possibility
of suspension need to be included in the
prospectus.

Negotiations with a target
The process of the SPAC acquiring a target
may give rise to particular risks in the context
of shareholder claims, including risks relating
to: (i) disclosure of inside information; (ii) due
diligence; and (iii) conflicts of interest.
 Disclosure of inside information:
As noted in the regulatory risks
section above, failure to disclose
inside information pursuant to the
requirements of UK MAR may amount
to a civil market offence. There is
uncertainty as to whether shareholders
would have a claim in tort against a
SPAC for breach of UK MAR, by
analogy with the ECJ’s decision in
Muñoz (Case C-253/00). In this decision,
the ECJ found that breach of an EU
regulation conferred a private right of
action which could be enforced by means
of civil proceedings (a so-called “eurotort”). However, in Burford v London
Stock Exchange [2020] EWHC 1183
(Comm), the High Court considered
Muñoz in the context of alleged market
manipulation in breach of EU MAR and
found (obiter) that this was not actionable
by a private party. It remains to be seen
how this question will be dealt with
following Brexit, given that EU MAR
has now been onshored (as UK MAR)
and Muñoz is not binding on the English
courts in respect of claims brought after
the end of the transition period.
 Due diligence: There is a risk that the
limited time available for a SPAC to
identify, negotiate and complete an
acquisition may compromise the due
diligence process. Further, there have
been questions raised as to whether
the quality and quantity of the due
diligence investigation into the target
in the context of a SPAC target
acquisition compares equally to that
undertaken during a traditional IPO
process (particularly in the US, where
IPOs typically involve US legal advisers
giving so-called “10b-5 letters” to both
the issuer and investment banks to
provide a negative assurance that the
legal advisers in question, based on their
comprehensive due diligence, are not
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aware of any material misstatements
or omissions in the listing company’s
prospectus). In The Lloyds/HBOS
litigation [2019] EWHC 3078 (Ch),
the High Court applied a two-stage test
when considering the standards which
a board of directors must meet in
relation to conducting due diligence:
 whether the due diligence fell short of
the standards of established practice
in takeovers in that sector. The board
will be able to place reliance on work
conducted by its advisers in this
context; and
 whether the claimants have
demonstrated that, in this individual
case, no director of reasonable
competence could have made the
recommendation without taking
additional steps beyond market
practice.
While what will amount to
“adequate” due diligence will be a highly
fact specific enquiry, the decision in
The Lloyds/HBOS litigation should
provide comfort to SPAC directors
that, if they have received advice from
professional and experienced advisers,
this will be an indicator that the board
has not behaved negligently. As noted
above, adequate due diligence and
obtaining appropriate advice are key
to minimising the risks of shareholder
claims and may be key to defending
shareholder claims.
In the US, inadequate due diligence
(or active concealment) is a significant area
of SPAC litigation. Interestingly, several
claims have been brought following shortselling firms conducting (and publishing)
their own investigations into acquired
targets (for example: Borteanu et al. v
Nikola Corp. et al., No. 2:20-cv-01797-JZB
(D. Ariz., Sept. 15, 2020)).
The risks for sponsors of relying
on statements from key individuals
at a target is highlighted by the first
known SEC action against a SPAC in
the US (Stable Road Acquisition Corp.
and its planned merger with a space
company specialising in plasma rockets).

Inaccurate information from the target
was shared by the SPAC sponsor with
investors. Although the inaccuracies
were discovered before the merger,
the SEC is pursuing various entities
involved in the proposed transaction –
including the SPAC and its sponsor. The
SEC’s message is clear: SPAC sponsors
must carry out adequate due diligence
on the target company to make sure
investors have the benefit of complete
and accurate information when voting
on the proposed merger (and should
not simply rely on information provided
by the target). In the UK, the FCA has
emphasised the importance of applying
a high standard of due diligence to any
potential acquisition for SPACs wishing
to avoid suspension under the Updated
Listing Rules criteria. It remains to
be seen how rigorously the FCA will
pursue those SPACs falling short of this
standard, where inadequate due diligence
leads to inaccurate statements being
made to the market.
Conflicts
of interest: Directors must

avoid conflicts of interest and act in the
SPAC’s best interests, in particular when
pursuing an acquisition. Conflicts may
arise in several ways, including:
 Financial incentives: If no
acquisition completes within the
specified timeframe, sponsors will
forfeit the potential upside from their
founder shares, ordinary shares and
warrants; in contrast, investors will
be refunded their initial investment
(minus any specified deductions).
While founder shares may link some
upside to the post-completion share
price reaching (and maintaining)
a certain level, this limited timeframe
and downside for sponsors may
nevertheless create a risk of poorerquality transactions occurring later
in the SPAC’s acquisition window.
Existing
interests: Sponsors often

have a significant industry or private
equity background. Conflicts could
arise, therefore, where sponsors have
existing interests in potential targets
or related parties.
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An undisclosed conflict of interest
may give rise to a claim against the
director in question for breach of
fiduciary duty or breach of the duty
to avoid conflicts of interest under
the Companies Act 2006. Although
breach of duty claims against directors
are emerging as a significant feature
of SPAC litigation in the US, there is
limited read-across to the UK. This is
because shareholders have few avenues
to bring claims against directors for
breach of duty in the UK, given that
the cause of action vests in the SPAC
itself (with limited exceptions, such as
derivative claims). As above, in Sharp
& Others v Blank & Others [2015]
EWHC 3220 (Ch), the High Court
confirmed that (in general) directors
owe their duties to the company rather
than directly to shareholders. Broader
fiduciary duties can only arise in
exceptional circumstances (eg where
there is a “special relationship”
between the director and the
shareholders).
However, SPAC sponsors/
directors will want to keep their
obligations arising from negotiations
with a target under review – not
least because the requirement for a
shareholder vote under the Updated
Listing Rules requires published
disclosures regarding conflicts of
interest (including a proposed “fair
and reasonable” statement where any
conflict exists between SPAC directors
and a target company). This could
provide shareholders with a cause of
action arising from alleged inadequate
disclosure, as discussed further in the
“Shareholder approval” section below.
It is possible that either nonsponsoring (and therefore nonincentivised) independent directors
will be appointed to try to overcome
this risk and/or we may see a trend
to obtain fairness opinions on the
acquisition price from independent
investment banks (who are not
remunerated by success fees) to
support the disclosures will emerge.
October 2021
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Acquisition financing
A SPAC may raise additional funds to
finance an acquisition, including through
a private investment into public equity
(PIPE). Equity financing may require the
publication of a prospectus; if so, s 90 claims
may, again, be relevant.
Statements made to prospective equity
investors during investor roadshows to
raise PIPE funding are unlikely to be
actionable, although SPAC directors should
communicate clearly that reliance should
be placed only on the prospectus and not
on presentations (see The Lloyds/HBOS
litigation).
For any equity financing, SPAC sponsors/
directors should consider the dilution
effect on existing investors and any existing
relationships with potential new investors
such as private equity firms. The risks raised
by misleading statements to the market and
conflicts of interest described elsewhere in
this article may also apply.

disclosure made about the acquisition to
make a decision on whether to buy/hold/sell
shares in the SPAC. Section 90A claims will
not ordinarily be available from a corporate
action perspective (which would fall to be
dealt with under the sufficient information
duty, which is discussed further below).
If applicable, s 90A FSMA should provide
a form of safe harbour from other claims,
so that the SPAC should not be subject
to alternative common law or statutory
liability in addition to a s 90A claim. This is,
however, subject to a number of exceptions,
including negligent misstatement and
claims under the Misrepresentation Act
1967. Given the breadth of these exceptions,
there is still a risk for SPACs of shareholder
claims being brought outside of the s 90A
statutory regime for misleading statements
or omissions relating to the announcement of
the acquisition (or, indeed, any other general
market updates).

Shareholder approval
Acquisition announcement
An acquisition will be announced to the
market via a RIS, which will include
information about the target, the valuation
of the deal and the terms on which
SPAC shareholders will receive shares in
the combined entity. Previously, it was
unclear whether a SPAC’s acquisition
announcement could found a s 90A claim,
as suspension would apply from (at least)
the time of the announcement until after
re-listing. However, s 90A claims are
likely to be relevant for SPACs that avoid
the presumption of suspension under the
Updated Listing Rules. Section 90A claims
may also be relevant for any other general
updates to the market published by
a SPAC via a RIS.
Section 90A claims may be brought
against the SPAC only (the regime is limited
to claims against issuers) by buyers, sellers
or holders of securities who have suffered
a loss as a result of recklessly untrue or
misleading statements made via a RIS, or
dishonest omissions or delays in relation
to required information. As such, s 90A
claims would be available to both existing
and future shareholders who rely upon the
October 2021

The Updated Listing Rules require
shareholder approval for any SPAC
acquisition. A SPAC will therefore need to
publish a shareholder circular in relation to
the acquisition. This could itself give rise to
claims under s 90A (as the circular would be
published via a RIS), where the circular is
relied upon by investors to buy, sell or hold
shares in the SPAC. The shareholder circular
could also give rise to the following common
law and equitable claims:
 Breach of the sufficient information
duty: This claim could be brought
against a SPAC or its directors where
a circular does not contain sufficient
information for shareholders to make
an informed decision regarding the
proposed transaction. By way of contrast
to claims under s 90A, this head of
claim would be limited to existing
shareholders only, who rely on the
circular in deciding what to do from
a corporate perspective (ie redeem/
vote against on the one hand, or hold
on the other). Key information is likely
to include the valuation of the target,
any dilution of SPAC investors, the
terms of the proposed transaction (and

any related financing), and conflicts
of interest (including a “fair and
reasonable” statement, if required).
In The Lloyds/HBOS litigation, the court
said that it will look at the relevant
document afresh, and that the honestly
held views of the participants at the time
are not determinative. The circular is
not required to disclose everything
which fed into the directors’ decisionmaking process.
 Breach of the duty not to negligently
misstate: Shareholders could bring
a claim alleging negligent misstatements
as to the merits of the acquisition
against the individuals who assume
responsibility for actionable statements
in a circular. Conceivably, this could
include directors of the SPAC, the
target or the proposed directors of
the combined entity. Again, directors
should be able to rely upon the process
followed and advice received in making
a judgement call as to the materiality of
information to include in the circular.
 Negligent recommendation:
If the SPAC’s directors make
a recommendation to the shareholders
to approve the acquisition, claims may
follow on the basis that the directors’
recommendation was negligent.
In The Lloyds/HBOS litigation, the
High Court confirmed that the relevant
question for it to consider is whether
a reasonably competent director of
a similar institution could reasonably
reach the view, on the available material
and within the timeframe required, that
the transaction was beneficial to the
company and its shareholders as
a whole, or whether no reasonable
director could have reached this
conclusion. Again, process and
documentation will be key as directors
should be able to rely upon advice in
favour of the transaction received from
professional and experienced advisers.

De-SPAC process
Where a SPAC does not meet the criteria to
avoid suspension (and prior to the Updated
Listing Rules), it must re-apply for listing
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when it de-SPACs following an acquisition
and comply with all applicable listing
requirements when doing so, including
producing an FCA-approved prospectus.
Section 90 claims may therefore be
relevant to SPACs who are required to
re-list, particularly in relation to disclosures
regarding the newly acquired company.
SPACs which avoid suspension under the
Updated Listing Rules will not need to re-list.

Forward-looking statements
Particular care should be taken regarding
forward-looking information (such as
a target’s projected sales growth), as these
statements carry an implied representation
that the maker has reasonable grounds for
making the statement. Furthermore, once an
issuer puts this kind of information out to
the public, it assumes an ongoing obligation
to correct that information, if it becomes
inaccurate.
The Hill Review recognised the
importance of projections for fast-growing
companies without a significant trading
history. Following the Hill Review’s
recommendations, HM Treasury has
published a “UK Prospectus Regime
Review” consultation paper which proposes
aligning the liability standard for s 90 claims
which involve forward-looking information
in prospectuses with that of other listed
company published information (so that
liability is only incurred when those involved
are reckless).

which is arguably not in the best interests of
investors. This may also lead to inadequate
due diligence on the target company, in
circumstances where a well-documented
decision-making process can be key to
defending a shareholder claim.
Based on US data, the FCA has suggested
that risks to investors increase where
a “critical mass” of SPACs results in a number
of cash-rich, time-poor companies pursuing
a limited pool of targets. These conditions
may prove ripe for shareholder claims by
investors seeking to recoup their losses.
While strengthening investor protections,
the Updated Listing Rules may also leave
SPACs (and their directors) more exposed
to claims relating to defective disclosures
than previously. In particular, a shareholder
vote requires additional published
disclosures, with the attendant risk of
getting those disclosures wrong (or making
an inappropriate recommendation) and the
possible consequence of such errors giving
rise to shareholder claims.
n
Further Reading
 SPAC-linked margin loans (2021)
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CONCLUSIONS
The Updated Listing Rules address several
perceived barriers to SPACs in the UK, and
their implementation may lead to significant
market growth in this jurisdiction. However,
this could give rise to a number of key
litigation and regulatory risks, both because
of the inherent characteristics of SPACs
and as a consequence of the new regulatory
requirements (including the requirement for
a shareholder vote).
In particular, the potentially conflicting
incentives for directors to push through
an acquisition because of the structure
of equity incentives, combined with the
limited timeframe, may result in a deal
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