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To open this edition of of Cartel Intel, Daniel
Vowden (Partner, Brussels) had the privilege
of discussing important recent cartel
developments with Bo Vesterdorf, formerly a
judge at and the President of the EU General
Court (and more recently a senior consultant
with Herbert Smith Freehills).
Cartel enforcement and sustainability
Daniel Vowden: In this edition of Cartel Intel we
talk about the Car Emissions cartel. Daimler,
BMW and Volkswagen Group were together
fined almost €875 million for infringing EU
antitrust rules by colluding when developing
exhaust gas cleaning technologies for diesel
cars. This is the very first occasion on which
collusion relating exclusively to technical
development has been found to infringe
Article 101 TFEU.

1. 		

Case AT.39824 – Trucks (2017).

Do you believe that this case is sui generis, or
could it usher in a new era of cartel
enforcement activity aimed at promoting
sustainability?
Bo Vesterdorf: I don’t think this is a sui generis
case and nor do I really think that it is going to
usher a new era of cartel enforcement. I do,
however, believe that whenever the
Commission becomes aware, one way or
another, of a possible infringement as regards
more technical aspects of certain products,
like technical details of trucks or more
central, competition-sensitive equipment
parts of automobiles or certain internal
functionality features of high-tech products,
it is not going to hesitate to investigate and
pursue the case. The Trucks cartel decision1 is
a good example of that. I do, however, doubt
whether going after this kind of cartel case
will be given priority over other types of
cartel infringements.

Do you think, to date, the Commission has
been reluctant to use Article 101 TFEU in
relation to collusion exclusively around
technical developments? The classic cartel
relates to price fixing or market sharing;
restrictions of technical development are a bit
more esoteric. More generally, do you consider
that the Commission can target cartel
enforcement activities to support a particular
policy initiative – like the Green Deal – or is
enforcement action opportunistic in nature?
Has the Commission been reluctant to use
Article 101 in that regard? I am not Has the
Commission been reluctant to use Article 101
in that regard? I am not sure they have been
reluctant. It is probably more the result of not
having its attention drawn (via complaints or
other intelligence) specifically to this kind of
cartel activity over the years. On the other
hand, I don’t see anything to prevent the
Commission from targeting enforcement
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activity to support a particular policy
initiative, ie a political wish to avoid giant
companies from obtaining worldwide or
EU-wide dominance in key areas of, for
example, communication. Other than that,
enforcement is largely opportunistic in
nature (in other words, driven by leniency
applications, complaints or other
intelligence that is received).
Discriminating between legitimate
cooperation and illegal collusion in relation
to technical development is not necessarily
a simple exercise. Indeed, the Commission
acknowledged the novelty of the infringing
conduct in the Car Emissions cartel when
setting fines, applying a 20% blanket fine
reduction. Do you think that there a risk that
the very substantial fines imposed in the Car
Emissions cartel could prove
counter-productive and deter collaborative
projects capable of delivering innovations
and yielding important consumer welfare
benefits?
It is correct, as the Commission
acknowledged in the Car Emissions cartel,
that it may in many cases become quite
difficult to distinguish between generally
valuable (for society) technical
cooperation in finding the best possible
solutions to technical problems and
cooperation which is not indispensable in
that regard and which is therefore perhaps
driven by a desire to avoid competition
which might benefit consumers by
lowering prices. Aggressive enforcement
imposing substantial fines may in some
cases very well be the answer, but the
Commission should be careful not to deter
economically well-founded technical
cooperation between competitors if that
means the loss of important consumer
welfare benefits. It can become a delicate
balancing of pros and cons.
A striking feature of the Car Emissions cartel
is the Commission's characterisation of
competition law as a complement to its
sustainability objectives in press
statements. However, curbing current
behaviours and securing sustainability
targets may in many industries require
collective rather than unilateral action, and
therefore collaboration among competitors.
Competition law may prevent or, at a

minimum, discourage this kind of concerted
action. As a general matter, do you think
that there is, or should be, scope for
competition law to take into account
sustainability considerations and related
societal benefits?
As a general matter, I am not in favour of a
competition policy which becomes
primarily driven by considerations of, for
example, sustainability and other related
societal benefits. Competition policy is
meant to enhance sound competition
between competitors to the general
advantage of consumers and thus society.
It would thus, in my opinion, be a kind of
abuse of its powers for the Commission to
use Articles 101 and 102 TFEU to combat
tax fraud or to force companies to use
another kinds of energy in their production
to help combat climate change. EU
institutions have other legal means to
pursue such objectives.
Rights of parties in cartel settlement cases
In the last edition of Cartel Intel we reported
on the CJEU judgment in Pometon2. This is a
landmark decision in which the Court for
the first time provided guidance on 'hybrid
settlement' procedures (iecases in which
the settlement procedure and settlement
decision do not cover all the parties
prosecuted for a cartel). In this specific
case, four companies agreed to settle with
the Commission while a fifth, Pometon,
withdrew from the settlement procedure.
Reference was made to Pometon in the
2014 infringement decision adopted against
the settling parties. Pometon was fined
separately in 2016. Among various grounds
of appeal, Pometon claimed that reference
to its conduct in the 2014 decision breached
the principles of equal treatment,
impartiality and presumption of innocence.
In its judgment this year the CJEU rejected
these grounds of appeal. It found that
reference could be made in a settlement
decision to the conduct of a non-settling
party to the extent necessary to establish
the liability of the settling parties.
In your view, has the CJEU adequately
balanced the different rights and interests
at issue in a hybrid settlement procedure?
When considering the rights of non-settling

2. 		

Case C-440/19, judgment of 18 March 2021.

3. 		

Case T-180/15, judgment of 10 November 2017.
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parties I am strongly reminded of the
General Court judgment in ICAP3, where it
was held that "the requirements relating to
compliance with the principle of presumption of
innocence cannot be distorted by
considerations linked to the safeguarding of the
objectives of rapidity and efficiency of the
settlement procedure, no matter how laudable
those objectives may be" (paragraph 266).
Do you think that the judgments in Pometon
and ICAP are consistent?
The Pometon and ICAP judgments might at
first glance seem slightly at variance with
each other. On the one hand, the CJEU
found that it is not incompatible with the
rights of a non-settling party if reference
to it is made in a Commission settlement
decision concerning settling parties. And
on the other hand, the GC found that
otherwise legitimate objectives of rapidity
and efficiency in a settlement procedure
must not undermine the principle of
innocence of a non- settling party.
I admit that it needs some reflection to
avoid the impression of lack of consistency.
However, what the CJEU is simply saying is
that it is a non-disputable fact that the
Commission had launched an investigation
which implicated the non-settling party as
well as the settling parties and that it was
entitled to mention this in the decision. By
referring to that fact but at the same time
expressly mentioning in the settlement
decision that this was not addressed to
Pometon and that Pometon's case was
being examined and to be decided in a
separate procedure, the Commission had
not violated the presumption of innocence.
When one reads the Pometon judgement it
becomes clear that both the GC and the
CJEU in its appeal judgment had very
carefully examined whether anything in
the settlement decision could be found to
violate the principle of innocence. The GC
statement in ICAP on the contrary appears
more to be a general statement of
principle, underlining the importance of
the principle of innocence which should
not be violated because of a wish to obtain
a rapid and efficient settlement decision.
Those clarifications are helpful in relation to
those two cases. Nonetheless, in practice
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do you think it really remains viable for a party to refuse to settle
with the European Commission when other companies do enter
into settlement agreements? Also, and as reported in the next
edition of Cartel Intel, the UK has proposed eliminating the ability of
companies to appeal cases where they have reached a settlement
decision. Do you anticipate that the Commission might try to
introduce similar limitations for settling parties?
A party to a cartel where the other participants choose to settle
may very well still have considerable interest in refusing to settle.
That party might well consider that the Commission’s finding of
what constitutes illegal collusion is wrong, even if other parties
choose to settle just to receive a reduction of the fine and avoid
long and costly legal proceedings before the courts. The
non-settling party may also choose to go to court to reduce the
fine envisaged by the Commission if it considers that it stands a
good chance of obtaining a far larger reduction than the usual
10% offered by the Commission to settling parties.
In this connection it should not be forgotten that the settling
parties are not prohibited from attacking the fine imposed by the
settlement decision before the courts, even if I think that it is not
going to happen often. Could this be forbidden by law in order to
avoid that risk? I don’t see how this could be done under existing
EU law without changing the Treaty.
One final question. The settlement procedure has proven a striking
success for the European Commission. This conserves valuable
resources and delivers administrative efficiencies. However, do you
have any concern that this also means that fewer cases are being
scrutinised by the EU Courts? Do you think that there is a risk that
the settlement procedure has weakened judicial oversight of the
European Commission's decision-making?
The settlement procedure has indeed proven to be a striking
success for the Commission, as evidenced by the large and
increasing number of settlements concluded since its introduction
in 2008. It is a positive thing seen from a strictly practical point of
view, in that it is efficient and saves administrative resources just
as it reduces the number of complicated and resource-demanding
cases being brought before the CJEU and the GC.
On the other hand, this in turn means that a potentially important
number of legal questions and uncertainties are not being brought
precisely before the two courts, thus leaving such questions to be
resolved only by the Commission and not finally before a court.
This is worrying and risks creating judicial uncertainty to the
detriment of companies and consumers. Judicial oversight of the
Commission’s decision-making over the last few decades has
contributed largely to legal certainty and to important
developments in competition law. It would be an undesirable
consequence of the settlement regime if this, to some extent,
were to be impeded.
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European Union
Novel type of collusion:
restricting technological
development
Landmark decision adopted against
Daimler, Volkswagen and BMW for
illegal collusion restricting green
technology innovation
On 8 July 2021, the European Commission
(“EC”) found that major car manufacturers
Daimler, BMW and Volkswagen Group
(the “Car Manufacturers”) had breached
EU antitrust rules by colluding in relation to
the development of exhaust gas cleaning
technologies for diesel cars.4 This is the first
occasion on which collusion relating
exclusively to technical development has
been determined to constitute a cartel, with
the Car Manufacturers fined €875 million
as a result. Daimler received immunity from
fines as a leniency applicant, having
revealed the existence of the cartel.
Restrictions of technical development have
been considered and penalised by the EC
before, but only in conjunction with other
forms of cartel behaviour, such as price
fixing, market sharing or customer
allocation. The EC has broken new ground
by imposing very substantial fines in this
case, with this novel approach informed, at
least in part, by wider policy goals.
Announcing this decision, the EC’s
Executive Vice President and Commissioner
for Competition, Margrethe Vestager,
emphasised that “[c]ompetition and
innovation on managing car pollution are
essential for Europe to meet our ambitious
Green Deal objectives”. She signalled the EC’s
determination “to pursue any anti-competitive
conduct in this space”.
Vestager also acknowledged, however, that
competition rules should not stand in the
way of legitimate cooperation on R&D and
technology development. Additional
guidance on permissible forms of technical
cooperation is set to be provided, with the
EC committed to publishing a “comfort
letter” sent to the Car Manufacturers on
acceptable aspects of their technical
cooperation. Additional guidance will be
welcomed, with the implications of the
“Car Emissions” cartel extending beyond the
automotive sector and applying to
standard-setting and technical collaboration
across other industries. This case will

4.

Case AT.40178 – Car Emissions.

undoubtedly influence the EC’s thinking
with respect to current revisions of the
Horizontal Cooperation Guidelines and the
Block Exemption Regulation for R&D
(“R&D BER”).

EC Decision
The EC’s investigation revealed that
Germany’s major car manufacturers had
established a working group in relation to
diesel car technologies. The Car
Manufacturers held regular meetings
between June 2009 and October 2014, at
which they discussed the development of
selective catalytic reduction technology
(“SCR”) that would meet EU
regulatory requirements.
By way of background, SCR-technology
was developed to eliminate the emission of
harmful Nitrogen Oxide (“NOx”) from
diesel passenger cars. This is achieved by
injecting a limited amount of a mixture of
liquid urea and deionised water (also
known under the trade name “AdBlue”).
As a result, harmful NOx is converted
into environmentally harmless water
and nitrogen. Injecting more AdBlue
liquid generally leads to more effective
NOx cleaning.
For over five years the Car Manufacturers
colluded to avoid cleaning NOx emissions to
a level above the minimum standard
required under EU law, despite the fact that
technology capable of achieving such
results was available. The EC took issue, in
particular, with agreements reached to
standardise the size of tanks used to contain
AdBlue, as well as the effective range and
average consumption of AdBlue. In this
context the Car Manufacturers exchanged
commercially sensitive information on these
technical parameters. The EC concluded
that these information exchanges also
infringed competition laws.
Article 101(1)(b) TFEU specifically prohibits
agreements that restrict technical
development, but as noted such restrictions
have not formerly been prosecuted by the
EC on a standalone basis. Importantly, this
case confirms that restrictions of technical
development constitute an infringement of
competition by object – therefore such
restrictions have been grouped with the

most egregious forms of anti-competitive
behaviour, including price fixing and
market sharing.
The fines imposed by the EC make clear
that technical development and innovation
are key parameters of competition in the
automotive industry. Volkswagen Group
(consisting of Volkswagen, Audi and
Porsche) and BMW were fined
€502.4 million and €372.8 million,
respectively. Daimler avoided a fine of
approximately €727 million, having
benefited from immunity as a
leniency applicant.
Volkswagen Group and BMW received
a 10% fine discount for acknowledging
their involvement in the cartel and settling
with the EC. Volkswagen Group secured
an additional 45% fine reduction for its
cooperation. A further 20% fine reduction
was applied to all participants, recognising
that this was the first cartel decision
based solely on a restriction of
technical development.

The fine line between legitimate
technical cooperation and
illegal collusion
The EC’s decision indicates a fine line
between legitimate technical cooperation
and illegal collusion between competitors.
In her statement Executive Vice-President
Vestager emphasised that “[this] decision is
about how legitimate technical cooperation
went wrong.”
In a related press release, the EC recognised
that cooperation between the Car
Manufacturers had “allowed them to develop
a technology to reduce the NOx emissions of
new diesel passenger cars and to bring that
technology swiftly to the market, to the benefit
of the consumers and the environment.” More
generally, the potential benefits of technical
cooperation between (competing)
companies in the field of R&D are well
recognised in the EU, with guidance
provided in the EC’s Horizontal Cooperation
Guidelines and R&D BER.
The decision makes it clear, however, that
legitimate cooperation in this case spilled
over into anti-competitive collusion, with
the companies secretly agreeing not to
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exploit jointly developed technology to its
full potential so as to exceed minimum
regulatory standards in relation to
emission cleaning.
Discriminating between legitimate
cooperation and illegal collusion may not be
a clear-cut exercise in all circumstances or
across all industries. Indeed, by granting
a blanket 20% fine reduction in recognition
of the novelty of its decision the EC appears
to have tacitly acknowledged prevailing
uncertainty in this area. There is certainly
the danger that the precedent set in the Car
Emissions cartel could have a chilling effect
on legitimate technical cooperation,
including in respect of R&D, with
uncertainty around competition compliance
risks potentially inhibiting or deterring
collaborative innovation.
Looking to mitigate such risks, the EC has
undertaken to publish a comfort letter
issued to the Car Manufacturers during its
investigation, providing guidance on
permissible areas of technical cooperation.
This is understood to address the scope for
discussions on standard setting and
reaching agreement on joint positions
regarding legislation. In press comments,
Vestager has indicated that joint lobbying
by industry participants is generally
permissible (and the EC appears to have
investigated but not pursued lobbying
activities by the Car Manufacturers). This
position would be in line with that adopted
in the US.
This case affords a timely opportunity to the
EC to provide further guidance to
companies that wish to cooperate in the
field of technological development in the
revised R&D BER and its accompanying
Guidelines.5

Intersection between competition law
and sustainability
A further notable aspect of the Car Emissions
cartel is the intersection of sustainability
objectives with cartel enforcement priorities.
The EU Green Deal is a flagship policy of EC
President von der Leyen, with Europe
looking to achieve a 55% reduction in
emissions by 2030 and then become the
first climate neutral continent by 2050.

5. 		

Public consultation on revision of EU competition rules on Horizontal agreements between companies, EC, 13 July, 2021.
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It seems that cartel enforcement is
increasingly considered part of the
Commission’s toolkit in progressing its
sustainability agenda.
The relationship between competition law
and environmental sustainability, including
the scope for conflict between collective
action to secure sustainability goals and the
maintenance of effective competition, is
a matter of lively international debate.
For example, competition authorities in the
Netherlands and the UK have respectively
issued draft guidance6 and an information
notice7 on the treatment of sustainability
agreements under their national
competition laws.
In October 2020 the EC launched a public
consultation seeking contributions in order
to shape competition policy to support the
Green Deal.8 On 10 September 2021, the EC
published a competition policy brief setting
out its provisional findings and examples of
policy reforms across the competition
instruments of State aid, antitrust, and
merger control.9 Herbert Smith Freehills has
published a separate update on this
development, available here.
In the Car Emissions cartel, competition law
and environmental sustainability objectives
coincided. The EC concluded that emissions
technology was an important parameter of
competition – consumers, including
corporate buyers and fleet managers, had
regard to the degree to which vehicles
polluted and caused environmental harm
when making purchasing decisions. The Car
Manufacturers restricted competition by
suppressing technological innovations that
could have otherwise delivered sustainability
benefits. As the EC notes in its press release,
the Car Emissions cartel provides “an example
of how competition law enforcement can
contribute to the Green Deal by keeping our
markets efficient, fair and innovative.”
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EIRD cartel infringement
decision re-adopted
European Commission reduces fine
imposed on HSBC by €1.87 and
amends decision against Crédit
Agricole and JP Morgan following a
partially successful Court challenge
On 28 June 2021, the EC adopted two
decisions relating to the Euro Interest Rate
Derivatives (“EIRD”) cartel, reducing the
fine imposed on HSBC from €33.6m to
€31.7 million, and updating its decision
against Crédit Agricole and JP Morgan to
include more detail on the fine calculation.10
In December 2016 the EC had fined HSBC,
JPMorgan and Crédit Agricole a total of
€485 million for colluding on EURIBOR
rates linked to the EIRD (“Infringement
Decision”).
All three banks appealed to the EU’s
lower-tier General Court (“GC”), which in
2019 partially annulled the EC’s
Infringement Decision as regards HSBC,
leading to the re-adoption of the decision by
the EC and recalculation of HSBC’s fine in
June 2021. The appeals lodged by
JPMorgan and Crédit Agricole are still
pending at the GC.
Having initially contested the GC’s 2019
annulment judgment, the EC has reportedly
withdrawn its appeal to the CJEU.

Initial EC Infringement Decision
By way of background, on 7 December
2016, the EC adopted a decision imposing
fines on each of HSBC, Crédit Agricole and
JPMorgan11 for breaching Article 101(1)
TFEU by way of their participation in the
EIRD cartel.12
Interest rate derivatives are financial
products that are traded on financial
markets.13 They are used by corporations,
financial institutions and hedge funds to

6.

Draft Guidelines ‘Sustainability Agreements’, AMC, 9 July 2020.

7. 		

Information sheet on Environmental Sustainability Agreements, CMA, 27 January 2021.

8.

Competition Policy supporting the Green Deal – Call for contributions, EC, 13 October 2020.

9. 		

Competition policy brief, EC, September 2021.

10.

Case A.39914 – Euro Interest Rate Derivatives.

manage the risk of interest rate fluctuations
and for speculation. They act as an
insurance against price movements and
reduce the volatility of companies’ cash
flows. Their value is derived from the level
of benchmark interest rates. For EIRD, the
main benchmark rate is the Euro Interbank
Offered Rate (EURIBOR).
EURIBOR is a benchmark interest rate that
reflects the cost of interbank lending in
euros. It is based on individual quotes of the
rates submitted daily by a panel of banks
(there were 44 panel banks during the
cartel) to a calculation agent. The EURIBOR
rates are then published in the morning of
every working day.
The EC’s investigation, which started in
October 2011, found that seven banks
operated a cartel between September 2005
and May 2008, with each bank
participating for varying time periods. The
banks colluded to set the rates and distort
the normal course of pricing components
for EIRD. The traders of the seven banks
were in regular contact with each other and
communicated their desired or intended
EURIBOR submissions. They also
exchanged sensitive information on their
trading positions and strategies. In this way,
the banks eliminated competition between
each other on the market for EIRD.
In December 2013, four of the banks
involved in the cartel (Barclays, Deutsche
Bank, Société Générale and RBS) settled
with the EC, and were fined a combined
€1.043 billion.14 The EC continued its
investigation against the three remaining
banks that did not settle (JP Morgan, Crédit
Agricole and HSBC), and in December 2016
imposed fines totalling €485 million for their
participation in the cartel. JP Morgan and
Crédit Agricole were fined €337.2 million
and €114.7 million, respectively, for their
participation in the cartel for five months,
and HSBC was fined €33.6 million for
participating in the cartel for one month.

11. 	The EC prohibition decision is addressed to HSBC Holdings plc, HSBC Bank plc, HSBC France ("HSBC"), Crédit Agricole SA, Crédit Agricole
Corporate and Investment Bank ("Crédit Agricole"), and JPMorgan Chase & Co., JPMorgan Chase Bank, National Association, and J.P. Morgan
Services LLP ("JP Morgan").
12.

EC Prohibition Decision in Case AT.39914 – Euro Interest Rate Derivatives.

13. 	The common basic interest rate derivatives are: forward rate agreements, interest rate swaps, interest rate options, and interest rate futures. They
can be traded over the counter or on stock exchanges.
14.

EC Settlement Decision in Case AT.39914 – Euro Interest Rate Derivatives.
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General Court appeals and ruling in
HSBC case
HSBC, JPMorgan and Crédit Agricole each
lodged appeals against the 2016
Infringement Decision before the GC in
early 2017.
On 24 September 2019, on appeal by HSBC,
the GC issued its judgment15 in which it
dismissed most of HSBC’s pleas on
substance and upheld the EC’s findings that
HSBC participated in the EIRD cartel and
thereby infringed Article 101(1) TFEU by
object. In this regard, the Court agreed with
the EC’s finding that, by artificially reducing
the EURIBOR rate, the banks participating in
the cartel could expect to make a financial
gain from cash flows generated by the
derivatives at issue, and that the conduct
thereby restricted competition by creating
information asymmetry in this regard
between colluding banks and non-colluding
market participants.
However, the GC upheld HSBC’s ground of
appeal regarding the fine and annulled the

EU

€33.6 million fine imposed on HSBC, on the
basis that the EC had failed to sufficiently
explain its calculation methodology for the
fine. According to the GC, this shortcoming
precluded the bank from understanding and
verifying the calculation of the fine and the
Court from reviewing its legality.
Both the EC and HSBC filed further appeals
at the CJEU in October and December 2019,
respectively.

Re-adopted EC fining decision
Following the partial annulment of the
Infringement Decision, on 28 June 2021, the
EC re-adopted the prohibition decision
against HSBC for breach of Article 101
TFEU, and imposed a total fine of €31.7
million. This reduced the original fine by
€1.87 million. In the re-adopted decision the
EC explained in further detail how this fine
was calculated, addressing concerns raised
by the GC.
Separately, and on the same day, the EC
adopted another decision amending its
2016 Infringement Decision against JP

15.

T-105/17 – HSBC Holdings and Others v Commission, 24 September, 2019.

16.

T-106/17 – JPMorgan Chase and Others v Commission.

17.

T-113/17 – Crédit Agricole v Commission.
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Morgan and Crédit Agricole. This decision
aimed to correct the same procedural
irregularity identified by the GC in relation
to HSBC, namely failure to sufficiently
explain the methodology for the calculation
of fines.
The EC has now withdrawn its appeal to the
CJEU against GC’s 2019 judgment,
according to an HSBC filing made to the US
Securities and Exchange Commission on
2 August 2021.
The EIRD saga continues, though, as
HSBC’s appeal against the GC’s 2019
judgment remains pending before the CJEU,
with JP Morgan and Crédit Agricole having
joined as intervening parties in July 2020.
Appeals by JP Morgan16 and Crédit
Agricole17 to the GC against the 2016
Infringement Decision are also still pending.
The progress of these cases should be
keenly monitored; the appeal made to date
by HSBC has compelled the EC to provide a
more fulsome explanation of its fining
methodology and outstanding appeals may
also have significant implications.
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France

New procedural notice on the
method for determining
antitrust fines in France
On 30 July 2021, the French Competition
Authority (“FCA”) issued a revised
procedural notice on the method for
determining antitrust fines (the “New
Notice”). This replaces the previous notice
of 16 May 2011.
The New Notice introduces the changes
required by the “ECN+” Directive (EU)
n°2019/1 of 11 December 2018, on the
harmonisation of applicable legal regimes at
EU level in the field of competition. It aims to
provide a method for determining fines which
is in line with the EU rules and also reflects
the case-law of the past ten years. The FCA
remains free to decide not to apply the notice
if it is not adapted to the case at hand, but
needs to motivate its decision in such a case.
The main changes are outlined below.

Criteria for determining the fine
The two-step mechanism for the
determination of the amount of the fine
remains unchanged: for each undertaking,
the FCA first determines a basic amount,
that it may then adjust upwards or
downwards. However, the New Notice
introduces changes to the criteria used for
the determination of the basic amount, and
to the considerations taken into account for
adjustment purposes.

Changes to calculation of the basic
amount of the fine
The basic amount of the fine is a proportion
of the value of sales of all products and
services which are directly or indirectly
connected with the infringement. The
proportion may be between 0 and 30%,
depending on the gravity of the infringement.
Pursuant to the New Notice, the FCA will no
longer take into account the possible
economic damage caused by the
infringement when setting the relevant
proportion of the value of sales to be taken
into account for determining the basic
amount. Instead, it will only take into
account the gravity of the infringement.
As regards the gravity, the New Notice:
• adds new factors to the non-exhaustive list

of competition parameters that the FCA
may take into account to assess the degree
of gravity. These include the impact of the
practices on diversity of supply, quality,
innovation and the environment;

• sets a clearer regime for the fines

applicable to price fixing, market sharing
and output limitation practices. The
proportion of the value of sales to be
applied in relation to these infringements
is now set between 15% and 30%
(replacing the previous notion of “top of
the scale”); and

• establishes the possibility for the FCA, for

deterrence purposes, to add an additional

15% to 25% of the value of sales for the
most serious horizontal infringements
and for abuses of dominant position.

Changes to the individual factors taken
into account for adjusting the fine
The New Notice also adds three new
mitigating circumstances that may result in
a downward adjustment:
• where the undertaking brings the

infringement to an end as soon as the
FCA intervenes (but this is not applicable
to cartels);

• where, outside the scope of the leniency

procedure, the company cooperates with
the FCA beyond its legal obligation to do
so; and

• where the company compensated the

victims of the anticompetitive practice for
the harm caused by the practices.

Conversely, the New Notice provides that
the FCA may increase the fine where there
is clear evidence that the profits resulting
from the infringement exceed the amount
of the potential fine.

Alignment with EU rules as to the
consideration of the duration of the
infringement
A significant change relates to the
consideration of the duration of the
infringement. Under the previous notice,
duration was accounted for by applying to
the proportion of the value of sales
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a multiplication factor of 1 for the first full
year, and 0.5 for each of the following years
(eg times 2.5 for an infringement which
lasted 4 years). In accordance with the
European Commission’s fining guidelines,18
the proportion of the value of sales is now
multiplied by the number of years, which will
mechanically raise the amount of the fines.

New fines for associations of
undertakings
The New Notice also reflects important
changes to the fines that may be imposed
on associations of undertakings, in light of
the Ordinance transposing the ECN+
Directive in France.
First, the maximum amount of the fine that
can be imposed on an association of
undertakings is now 10% of the combined
turnover of the association’s members
during the last financial year, instead of the
3 million euro cap provided for under the
previous notice.
Second, the New Notice introduces
a cascading mechanism in case the
association is insolvent, whereby the
undertakings that are members of the
decisional bodies of the association may be
required to pay the fine and, if that is not
sufficient, ultimately, any member of the
association may also be required to do so.

Implementation of the New Notice
The transitional provisions of the Ordinance
transposing the ECN+ Directive into French
law provide that the new rules on the setting
of fines are not applicable to anticompetitive
practices that ended before the entry into
force of the new rules, pursuant to the
criminal law principle of non-retroactivity.
Such principle is theoretically not applicable
to soft law provisions such as a procedural
notice. When the previous notice on the
setting of fines was issued by the FCA in 2011,
the French Supreme Court ruled that the
non-retroactivity principle was not applicable,
considering in particular that the notice
operated within the legal framework set by
the Commercial Code, and that it did not
introduce a significant change compared to
the previous regime. In the present case,
however, the New Notice definitely brings
significant changes, particularly as regards
the duration factor.
18.

Guidelines on the method of setting fines pursuant to Article 23(2)(a) of Regulation 1/2003 (2006) (OJ C 210/02)
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Germany
The FCO continues to penalize
vertical price fixing
arrangements
Recently, the German Federal Cartel Office
(“FCO”) closed two proceedings in which it
imposed fines on undertakings for vertical
price fixing. Traditionally, the FCO is wary of
vertical restraints and has imposed fines in
numerous cases during the last decade in
various industries (including clothing, food
retail, toys, beer, furniture and others).
It has also published comprehensive
guidelines on vertical price fixing in the
food retailing business.19
The two recent cases illustrate the FCO’s
increased vigilance when it comes to
distribution systems and vertical
restrictions. They are also good examples of
how the FCO treats retailers in vertical price
fixing cases.

Minimum prices for school bags20
Fond Of GmbH (“Fond Of”), a company
specializing in the development and
manufacture of school backpacks and

school bags received a fine totaling around
2 million euros. The FCO found that Fond Of
had restricted the pricing of school bags and
school backpacks sold by retailers from the
early stages of their respective business
relations. In particular, the supplier and the
retailers involved agreed that Fond Of
products should generally be sold at the
price set by Fond Of as a recommended
retail price.
The proceedings were triggered through
a request by the Austrian competition
authority. The FCO then conducted a dawn
raid in January 2019. Judging by the press
release, three factors seem to have
aggravated Fond Of’s practice so that the
fine was justified:
• First, Fond Of systematically monitored

retailers’ price setting and also imposed
sanctions on retailers to enforce
compliance with the minimum sales
prices. It intervened in the case of
deviations from its prices and rules and,
except in some cases, the retailers
stopped the conduct objected to.

• Second, only a small number or retailers

were “allowed” to engage in online sales.

• Third, the FCO took into account the

general willingness of parents to invest in
their children’s health when it comes to
school bags. The authority viewed vertical
resale price maintenance in this area as
“absolutely unacceptable”.

As a mitigating factor, the FCO took into
account the fact that Fond Of had
cooperated extensively with the FCO and
concluded a settlement.
Originally, the FCO had also opened
proceedings against some of the retailers.
The press release suggests that retailers
had been quite active in monitoring that the
recommended retail prices were not
undercut. Usually, the FCO opens
proceedings only against the supplier if the
retailers do not play an active part in the
restrictions and are more or less a “victim”
of price maintenance. Ultimately, however,
the FCO discontinued the proceedings
against the retailers involved without
presenting any reasons for this.

19.

Guidelines on vertical pricing restrictions in the food retail industry, published July 2017 (only German version available).

20.

FCO, Press Release of 17 August 2021.
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Retail Price Maintenance (“RPM”) for
musical instruments21
After a dawn raid in 2018, the FCO found
evidence that several suppliers of musical
instruments had agreed with music stores
on price limits for musical instruments.
Overall, the FCO imposed fines totaling
21 million euros on all undertakings involved.
Although the schemes implemented by the
different suppliers varied to some degree
(some had price lists in writing, while others
agreed on minimum prices over the phone)
all had the following common features that
the FCO took into account when
determining the fine:
• All suppliers actively and systematically

monitored the compliance of retailers
with the prescribed minimum prices.
Some suppliers used price tracking
software to check on their retailers.

• If retailers undercut the minimum prices,

the suppliers urged them to raise their
prices to the agreed minimum. They also
threatened and in some instances
implemented sanctions on non-compliant
retailers (eg, halting deliveries,
termination of contracts, etc.)

• Retailers played an active role in the

system and complained to suppliers when
they found out that their competitors did
not comply with the minimum price.

Moreover, the FCO’s investigations revealed
that the two biggest retailers of musical
instruments in Germany had additionally
agreed on retail prices for specific products.
The FCO imposed fines on the suppliers and
two larger music store operators. The
authority refrained from opening
proceedings against other music store
operators, considering them to be too small
and insignificant to be subject to FCO
proceedings.
The undertakings involved cooperated with
the FCO and agreed on settlements leading
to reductions in the level of their fines.

Some observations

GERMANY

vertical cases. They are also instructive with
regard to other key points outlined below:
• The risk of fines remains substantial. Taking

into account the rather small size of the
undertakings concerned and the fact that
they cooperated with the FCO, the fines
appear to be quite high. Suppliers need to
remain vigilant regarding their compliance
schemes. This is particularly challenging
for young start-up undertakings, which
might initially lack resources and a sense
of wrongdoing when they engage in RPM.
This seems to be what went wrong in the
school bag case, where the supplier was
a young start-up and RPM measures were
implemented at the outset and never
questioned when the business grew.

• Retailers are not automatically off the hook.

Should retailers engage with suppliers
and support a system of RPM, they too
will receive substantial fines. Retailers
therefore need to be careful when they
remain silent vis-à-vis a supplier’s RPM
measures. This might require a delicate
balancing of interests` where the supplier
in question is an important input provider.

• General softening of competition. The

musical instruments case illustrates that
vertical restraints tend to soften
competition between buyers and facilitate
their collusion22. Retailers need to be
vigilant in this respect as well.

• Self-distancing has to be crystal clear and

fully transparent. In October 2020, the
FCO published a press release23 stating
that it had discontinued an investigation
for vertical price fixing against a Spanish
guitar manufacturer. In the FCO’s view,
the Spanish manufacturer had taken
sufficient measures to distance itself from
a dubious practice vis-à-vis its retailers.
These measures – which should guide
other suppliers operating in a grey zone –
included sending: (i) an updated price list
to its retailers, in which the list prices are
clearly described as recommended retail
prices; and (ii) a circular to its retailers, in
which it explicitly clarified that it was left
to their sole discretion to set their sales
prices and that the supplier would not
influence their pricing policy.

These two decisions confirm that FCO will
uphold its strict enforcement practice in
21.

FCO; Case Report of 5 August 2021 (only German version available).

22.

In that regard also see the EC's Guidelines on Vertical Restraints (2010), paragraph 100.

23.

FCO, Press Release of 1 October 2020.
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Italy
The Regional Administrative
Court of Lazio has quashed
Euro 228 million fines imposed
on four mobile telecoms
operators for coordinating
billing conditions.
The Regional Administrative Court of Lazio
(“TAR Lazio”) has ruled that the Italian
Competition Authority (“AGCM”, or the
“Authority”) had failed to prove that
Fastweb, Telecom Italia Mobile, Vodafone
and Wind Tre (the “Four Operators”)
acted illegally.

Background
In 2015, the Four Operators introduced
a new billing mechanism on a 28-day basis.
By Resolution No. 121/2017/CONS, the
Italian Authority for Communications
(“AGCOM”) stated that the mechanism
was misleading and aimed at increasing
prices and, consequently, it obliged the
Four Operators to comply with certain
specific requirements in terms of billing.
However, the Four Operators did not
comply with the requirements of Resolution
121/17/CONS. Instead, through their trade
association, Asstel, the Four Operators
challenged the Resolution before the TAR
Lazio, which rejected the appeals both in
first instance and on appeal.24 AGCOM
therefore opened infringement proceedings
against the Four Operators.
In the meantime, Law Decree No. 148 of
6 October 2017 (“Law Decree 148/17”)
introduced an obligation for telecom
providers to issue invoices on a monthly
basis or upon multiples of the month. Law
Decree 148/17 also laid down a deadline of
120 days (starting from 6 December 2018)
for operators to comply with the above
provision and entrusted the AGCOM with
verification powers.
In late January or early February 2018,
following the adoption by AGCOM of the
“Guidelines on supervisory activities by the
Authority for Guarantees in
Communications”,25 the Four Operators sent

communications with identical content to
their respective customers, whereby they
informed customers of the fact that billing
would be done on a monthly basis and no
longer on a 28-day basis, with the
consequence that the overall annual
expenses would be distributed over
twelve invoices instead of 13. All
Four Operators also specified that this
amended billing schedule, although
entailing an increase in the individual
monthly fees (+8.6%), would not affect the
total annual price of the services offered.
The Italian Competition Authority
investigation
On 7 February 2018, the AGCM decided to
open an investigation26 against Asstel and
the Four Operators, in order to ascertain
whether there had been an anti-competitive
agreement in breach of Article 101 TFEU.
The AGCM also issued a precautionary,
interim measure requiring the Four
Operators to define the terms of their offers
independently from their competitors and in
accordance with the relevant regulatory
framework.

According to the Authority, the
Four Operators, also through Asstel, had
coordinated their commercial strategies
when complying with the obligations
introduced by Law Decree 148/2017, which
required TLC providers to restore monthly
billing instead of billing on a 28-day basis
(so-called “rollback”).
In particular, in the AGCM’s opinion, by
introducing the rollback, the Four Operators
decided to reschedule the overall annual
expense for their customers with
a consequent increase of 8.6% (so-called
“repricing”): this uniformity of conduct was
aimed at deterring the migration of their
customers towards competitors, by leading
the customers to believe that it was not
worthwhile to change operator.
On 15 and 16 February 2018, the Authority
carried out unannounced inspections at the
offices of the Four Operators and Asstel,
where it found documents which, in the
Authority’s view, evidenced the existence of
a concerted practice.

24. 	First instance: TAR Lazio, section III, decisions No. 1103/2018, 3261/2018, 5313/2018, 4988/2018 and 5001/2018. Appeal: Consiglio di Stato, section
IV, decisions No. 879/2020, 987/2020, 1368/2020.
25. 	"Linee Guida sull'attività di vigilanza da parte dell'Autorità per le Garanzie nelle Comunicazioni, a seguito dell'entrata in vigore dell'articolo
2519-quinquiesdecies del D.L. 16 ottobre 2017, n. 148, convertito con modificazioni dalla L. 4 dicembre 2017, n. 172".
26. 	Proceeding No. I820, commenced through AGCM Resolution No. 27025 of 7 February 2018.
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In 2020, the AGCM fined the
Four Operators an overall amount of
28 million euros27. The Four Operators then
challenged these sanctions before the
administrative court.

TAR Lazio quashed the sanctions
In July 2021 the TAR Lazio upheld the
appeals, stating that the Authority had
failed to prove the existence of concerted
practices among the Four Operators28.
More particularly, the TAR Lazio found that
the documents collected by the Authority
during the inspections did not establish that
the intention of the Four Operators was to
engage in a concerted practice. Rather,
those documents only showed exchanges
of views between the Four Operators on
how to implement the new regulatory

ITALY

framework set out by Law Decree
148/2017.
Moreover, according to the TAR Lazio, the
AGCM did not adequately evaluate the
arguments of the Four Operators aimed at
demonstrating how the repricing was the
most obvious choice for any reasonable
economic operator since it was the result of
the redistribution of the overall annual
expenses over twelve invoices instead of 13
and it was the only method which
consumers would not oppose.
In particular, in light of the provisions set out
by Law Decree 148/2017, the 8.6% increase
was necessary to implement a billing
mechanism on a monthly basis and, as
such, it was not the result of any
agreements among competitors.
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The TAR Lazio also ruled that the Authority
did not take into account the market figures
(confirmed by AGCOM in its opinion issued
in the context of the AGCM investigation)
showing that, following the interim measure
imposed by the AGCM, the adoption by the
Four Operators of differentiated repricing
did not trigger any particular change in the
number of consumers switching between
telecom operators and, therefore, in the
competitive dynamics.
In conclusion, according to the TAR Lazio’s
judgement, the Authority had failed
adequately to prove the irrationality of the
Four Operators’ conduct.
An appeal lodged by the AGCM is currently
pending before the Supreme Administrative
Court (Consiglio di Stato)29.

27.

AGCM Resolution No. 16398 of 28 January 2020.

28.

TAR Lazio, I section, decisions No. 8233/2021, 8236/2021, 8239/2021 and 8240/2021 of 12 July 2021.

29.

No. 7899/2021 an 7900/2021.
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Russia
Focus on preventive measures:
new FAS clarifications on
antitrust compliance
In 2021 to date, the Federal Antimonopoly
Service (the “FAS”) has continued its active
prosecution of cartels in various sectors. By
way of recent example, it has carried out
compliance checks on some of the largest
Russian food retailers.30 Against this
background, it has also started to pay
particular attention to various preventive
measures. One of the tools helping it to
combat antitrust violations is antitrust
compliance policies.
In 2020, the Russian Competition Law was
amended31 to introduce the notion of an
internal antitrust compliance system which,
amongst other things, referred to internal
antitrust compliance policies. There is no
legal requirement to adopt a specific policy,
but companies may submit such policies to
the FAS for its review and approval. Such
notifications are purely voluntary but may
be beneficial for a company in a number of
ways. For example, the introduction of an
antitrust compliance policy may enable the
company to avoid inspections by the FAS. In
addition, early detection and proactive
reporting of antitrust violations to the FAS
by the company may reduce or even
exclude its liability.

30.

According to a FAS report,32 companies
have been actively seeking FAS approvals
for their antitrust compliance policies since
the amendments came into effect. For
example, according to public sources, such
approval was received by
Prosveshcheniye33, a leading educational
publishing house in Russia. A number of
other companies (eg PJSC MTS, one of the
largest mobile operators in Russia, and PJSC
Sibur Holding, a major petrochemical
company)34 introduced antitrust compliance
policies even before the relevant changes to
legislation were adopted.
On 2 July 2021, the FAS issued the
clarifications No. 20 “On the internal antitrust
compliance system”. The declared aim of
these clarifications is to maintain a uniform
approach towards the review of applications
for approval of antitrust compliance
policies. The clarifications do not have force
of law, but it is advisable for companies to
follow the FAS recommendations. .
Among other matters, these FAS
clarifications cover: the procedure for
submitting an internal policy to the FAS and
its review by FAS, a list of FAS powers,
recommendations on each of the legislative
requirements with respect to anti-trust
policies, namely on: (i) anti-trust risk

assessment; (ii) measures to reduce the
risks of antitrust violations; (iii) measures to
exercise control over anti-trust compliance;
(iv) informing the employees of the
contents of antitrust compliance policy; and
(v) appointing executives to be in charge of
antitrust compliance.
The regulator provides quite detailed
guidance. For instance, the clarifications
contain examples of specific measures that
can be taken by a company to reduce the
risk of antitrust violations: receiving sign off
from an internal anti-trust compliance
officer for transactions which may
potentially lead to violation of competition
law, conducting analysis of a proposed
action (eg, introducing a pricing
mechanism), engaging experts in the
relevant fields of business for such
purposes, training of employees on antitrust
compliance and systematically checking
their knowledge of antitrust matters.
The FAS is hoping that the introduction of
antitrust compliance systems may help to
reduce the number of cartels and other
antitrust violations.

 ttps://fas.gov.ru/news/31429 (in response to consumers' complaints on price increases, FAS initiated unscheduled inspections in respect of Х5
h
Group, Lenta LLC and JSC Tander (Magnit))

31. 	Federal Law on amending Competition Law dated 1 March 2020 No. 33
32.

http://fas.gov.ru/documents/687635

33.

https://fas.gov.ru/news/30964

34.

https://fas.gov.ru/news/30173
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South Africa
South African government
encourages collaboration to
minimise impact of social unrest
and strengthen the South
African economy
During June and July 2021 there was
widespread social unrest throughout
South Africa. Many businesses and families
suffered immense financial harm and
emotional distress during this period as
businesses were looted and property
destroyed. Key transport routes were
blocked and many manufacturing facilities
and retail stores were damaged, causing
disruption to normal food supply chains.
Various stakeholders, including HSF
Johannesburg, took swift action to assist
those in need and to minimise the
disruption of the unrest.
The Department of Trade, Industry and
Competition (“DTIC”) and the South
African Competition Commission
(“Commission”) were quick to implement
legal mechanisms to assist in minimising
the impact of these incidents.
On 15 August 2021, the DTIC published the
Block Exemption for the Security of Supply of
Essential Goods, 2021 (“Block Exemption”)
which exempts certain, ordinarily
anti-competitive, practices between
competitors in order to ensure the
continued and equitable supply of essential
goods in the wake of the social unrest
(compounded by the effect of the
COVID-19 pandemic and related regulatory
restrictions). Under the exemption,
competitor suppliers, producers,
distributors and retailers of essential goods

may, subject to informing the DTIC and
Commission, communicate concerning the
loss, availability and demand for essential
goods and coordinate their efforts to
allocate inputs and distribute essential goods
in order to prevent shortages of essential
goods to consumers (especially poorer
households and small businesses)
Essential goods that are subject to the Block
Exemption specifically include “basic food
and consumer items, emergency products,
medical and hygiene supplies (including
pharmaceutical products), refined petroleum
and emergency clean up-products” and
include “the final good itself as well as all
inputs in the supply chain required for the
production, distribution and retail of
essential goods.”
The Block Exemption is very specific that it
exists to address shortages of essential
goods across South Africa and is not an
invitation for participants in the supply
chain of essential goods to engage in price
fixing or price gouging. It is recommended
that suppliers, manufacturers, distributors
and retailers of essential goods engage with
the DTIC and the Commission in respect of
their efforts to ensure continued supply of
products to ensure that these efforts are
not met with future scrutiny by the
competition authorities – who have been
quick to act against market participants that
appear to take advantage of South Africans
in tumultuous times.
In line with the South African Government’s
plans to strengthen the South African
economy, the Commission has also
published non-binding Draft Guidelines on

Collaboration between Competitors on
Localisation Initiatives (“Localisation
Guidelines”). The Commission has invited
comments on the Localisation Guidelines
by 27 September 2021.
The Localisation Guidelines are aimed at
“increasing the share of total procurement of
an identified input from local suppliers and
decreasing the share of procurement of imports
of the same input.” The Localisation
Guidelines aim to establish a framework
within which competitors may collaborate
in order to further support localisation
initiatives that may be driven by the
government or industry. Areas of permitted
coordination include (i) the identification of
opportunities for localisation initiatives;
(ii) the process of setting industry local
procurement targets; (iii) the process of
setting individual firm local procurement
targets; and (iv) demand forecasting.
The Localisation Guidelines largely codify
the understood parameters for lawful
competitor engagements, including limiting
and appropriately managing the exchange
of competitively sensitive information that
may lead to anti-competitive coordination.
The Localisation Guidelines prescribe
certain additional requirements for
competitor engagement, including the
involvement of an independent facilitator to
oversee the coordination efforts. In this way,
the Localisation Guidelines impose
increased obligations on competitors
wishing to lawfully coordinate their efforts
to ensure increased local procurement and
may, in this respect, not completely serve
their intended purpose.
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Spain
The Spanish Competition
Authority has again shown that
involvement in cartel
agreements in Spain will lead
automatically to public
procurement bans
The Spanish National Markets and
Competition Commission (“CNMC”) has
triggered public procurement bans and
imposed fines totalling 61.28 million euros
on 12 construction companies for taking
part in bid rigging practices in the road
maintenance and operation services sector.

35.

The anti-competitive practices affected the
tenders for road maintenance and operation
services launched by the former Ministry of
Public Development (Ministerio de Fomento)
from 2014 to 2018.35

Operation of the cartel
According to the CNMC, the cartel
operated through regular “coffee
meetings” at which the sanctioned
companies coordinated the terms of their
economic bids in tenders for maintenance
of the State Road Network (Red de

Carreteras del Estado) launched by the
Ministry of Public Development.
The cartel divided the different tenders into
groups and allocated a “pool” of points for
each group of tenders. The points were
spent by each company according to the
level of discounts applied to the contracting
budget. The higher the discount, the more
the points spent. The calculation of the
points spent was carried out by applying
a formula specifically designed by the cartel
for each group of contracts.

See Decision of the CNMC dated 17 August 2021 in case S/0013/19, CONSERVACIÓN CARRETERAS.
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This system limited the number of contracts
for which companies submitted high
discounts in each group of tenders, as the
number of points available in the pool was
never enough to win all the contracts in
each group. This system thus encouraged
each company involved in the cartel to
focus its best bids on a limited number of
tenders, while submitting bids with little or
no chance of success in the remaining
tenders, which would amount to cover bids.

The CNMC’s investigation
In October 2017, the CNMC received
anonymous information alerting it to the
possible existence of a cartel affecting the
market for the provision of road
maintenance and operation services. In
July 2019, following several dawn raids
carried out at the headquarters of the
investigated companies, the CNMC
launched an investigation into
13 construction companies.
As a result of its investigation, on 17 August
2021, the CNMC issued a decision declaring
that the investigated companies had been
part of a cartel infringement between
February 2014 and December 2018, in
violation of Article 1 of the Spanish
Competition Act and Article 101 TFEU.
The CNMC pointed out that how the cartel
functioned was particularly complex (due to
the use of complex formulas for designing
the economic bids to take part in the tender
processes), it was very difficult to detect
and particularly harmful for the general
public interest. As a result, the CNMC
applied an aggravating factor when
imposing fines.
In particular, the CNMC claimed that, as
a result of the anti-competitive practices,
the sanctioned companies were awarded
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71 tenders out of a total of 101 tenders
related to the provision of maintenance and
operation services connected to the State
Road Network, amounting to 530 million
euros and representing 63% of the total
amount awarded by the Ministry of Public
Development during the period under
investigation.

Public procurement bans
In addition monetary fines, the CNMC has
also triggered the public procurement ban
mechanism. As has been the trend in its
recent decisions, the CNMC does not itself
determine the scope and duration of the
procurement ban. Instead, it has referred
the decision to the State Consultative Board
on Public Procurement, which is responsible
for submitting a report to the Ministry of
Finance, which will then decide on the
scope and duration of the ban in a separate
administrative proceeding.
The leniency applicant, Aceinsa, which
benefited from a 50% reduction on the total
fine imposed as it had provided evidence
allowing the CNMC to detect and prove the
existence of the cartel, has also avoided the
procurement ban.
Spanish Supreme Court confirms the
annulment of the fines imposed on three
companies active in the cement sector
The Spanish Supreme Court has refused to
rule on the cassation appeals lodged by the
CNMC against the National Court
(Audiencia Nacional) rulings quashing the
fines imposed on three companies active in
the cement sector; the annulment of the
penalties is therefore final36.
The Supreme Court considered that the
CNMC’s appeals only showed
a disagreement with the analysis of the
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evidence produced before the National
Court and, as the Supreme Court is unable
to review the evidence of the case, it refused
to rule on the appeals.

The National Court’s judgments37
In December 2020, the National Court
annulled the CNMC’s decision in case S/
DC/0525/14 CEMENTOS. In that case, the
CNMC fined a number of companies for
taking part in four cartels, which constituted
four separate single and continuous
infringements. The National Court, however,
ruled that the conditions for proving the
existence of single and continuous
infringements had not been met.
In its judgments, the National Court
stressed that collusive practices can only
constitute a single and continuous
infringement restricting competition if
certain conditions are met: (i) if a
pre-conceived plan is in place among the
companies that pursue a common
objective; (ii) if the companies intentionally
contribute to that plan; and (iii) if the
sanctioned company was aware of the
infringing conduct of the other cartelists.
The National Court concluded that the
CNMC had made an artificial interpretation
of the data obtained in the dawn raids and
had found the existence of a pre-conceived
plan among the investigated companies
without sufficient evidence for that
interpretation. In particular, the National
Court pointed out that there was no
evidence of meetings or of the existence of
agreements among the companies to share
information or allocate markets. Neither did
sound evidence exist of who had drafted the
tables and spreadsheets used as evidence
by the CNMC, or the criteria used for the
allocation of markets.

36.

See Orders of the Supreme Court dated 21 July 2021, appeals 2182/2021, 3283/2021 and 3301/2021.

37.

See Judgments of the National Court in appeals 500/2016, 501/2016 and 514/2016.
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United Kingdom

Proposed changes to penalty
guidance and settlement
procedure aim to increase fines
and limit rights of appeal
In July 2021 the UK Competition and
Markets Authority (“CMA”) issued for public
consultation proposed amendments to its
guidance concerning the calculation of fines
for infringement of the Competition Act 1998
(the “Draft Guidance”).38 While certain
amendments are related to the UK’s
withdrawal from the EU, more generally the
amendments proposed by the CMA are
intended to increase fining levels, particularly
in cases involving large multi-national
companies operating in the UK.
In a separate development, on 31 August
2021 the CMA launched a further
consultation on revisions to the settlement
procedure provided under the Competition
Act 1998 (“CA98”).39 With a view to
ensuring “finality in settlement cases”, the
CMA has proposed that it will be a condition
of any settlement agreement that a party
agrees that it will not legally challenge or
appeal a CMA infringement decision.
Both sets of proposals underline the CMA’s
determination to maximise the deterrence
effect of its cartel enforcement activities,
specifically following Brexit, with the CMA’s
caseload likely to increase.

Proposed changes to Fining Guidance
The CMA may impose fines on

undertakings for infringements of the
Chapter I or Chapter II prohibitions of the
CA98 (these prohibitions broadly mirror
Articles 101 and 102 TFEU, with their
application limited to the UK). Fines are
calculated by reference to 2018 guidance on
the appropriate amount of a penalty (the
“Current Guidance”).40
As noted, certain amendments proposed to
the Current Guidance are required by the
UK’s withdrawal from the EU and the end of
the transitional period on 31 December
2020. For instance, references to the CMA’s
power to apply and enforce Articles 101 and
102 TFEU are to be removed, as is guidance
on the parallel application of Articles 101
and 102 TFEU and the Chapter I and
Chapter II prohibitions.
The Draft Guidance also proposes
significant changes to the six-step
methodology applied by the CMA when
calculating penalties. The CMA has
explained that the proposals may lead “to an
overall increase in the level of penalties
imposed”, and that this is required to “ensure
effective deterrence in respect of large,
multi-national companies active in the UK”.41
Notable amendments that are likely to
elevate levels of fines include but are not
limited to following:
• Penalty may be calculated by reference to

turnover outside the UK. The Draft
Guidance clarifies that where the market
affected by a cartel is wider than the

relevant product market in the UK, such as
in an international market-sharing
agreement, the CMA can to take into
account share of turnover in the wider
affected product or geographic markets
when determining the basis for a fine. This
will particularly be the case when turnover
generated in the UK does not fully reflect
the role of an undertaking in a cartel.
• Range of mitigating factors to be narrowed.

The Current Guidance provides that the
CMA may give a fine discount of up to
10% where evidence is provided of an
undertaking’s compliance activities. The
CMA proposes removing this mitigating
factor, noting that there is a strict
obligation to observe competition law
which should be widely understood. The
CMA has also proposed construing
narrowly the circumstances in which
genuine uncertainty over the legality of
conduct may lead to a fine reduction. The
CMA intends to remove the concept of
genuine uncertainty from its indicative list
of mitigating factors. Exclusion from this
indicative list does not altogether
preclude the CMA from considering
genuine uncertainty in exceptional
circumstances, but this will only be
considered where the legal
characterisation of relevant conduct is
truly novel (as opposed to instances
where an infringement is based on a novel
pattern of facts).

38.

A CMA consultation paper and the Draft Guidance as to the appropriate amount of a penalty are available here.

39.

Proposed amendments to the Guidance on the CMA's investigation procedure in Competition Act 1998 cases

40.

Guidance as to the appropriate amount of a penalty (CMA73) (18 April 2018).

41.

CMA Consultation paper, at paragraph 1.7.
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• Specific uplifts to be applied to ensure

deterrence. The Current Guidance
provides that the CMA may adjust the
amount of a fine to ensure deterrence as
part of the penalty-setting process. The
Draft Guidance proposes that specific
deterrence should become a separate
step in this process, with penalty uplifts
applied where appropriate having regard
to the overall size and financial position of
an undertaking (with the worldwide
turnover of an undertaking the main
factor to be considered in this context).
The Draft Guidance also emphasises that
“a penalty should generally materially exceed
the level of any financial benefit derived from
[an] infringement”, and an uplift for
specific deterrence will be applied where
necessary to achieve this aim.42

• Discretion when assessing proportionality of

fines. The CMA is obliged to assess
whether the overall proposed level of
a penalty is proportionate. The Draft
Guidance makes clear that when
assessing whether a penalty is
appropriate ‘in the round’ the
proportionality assessment is “not
a mechanistic assessment, but one of
evaluation and judgement. The CMA is
not restricted to imposing the lowest
penalty that could reasonably be
justified” (emphasis added).43

While the amendments in the Draft
Guidance may generally serve to increase
the severity of fines, the CMA has

UK

introduced some concessions to assist
penalised undertakings suffering financial
hardship. In particular, the Draft Guidance
envisages that infringing companies may be
permitted to pay fines in instalments to
mitigate financial distress.
The consultation in respect of the Draft
Guidance concluded on 30 July 2021. The
Draft Guidance will now require approval
of the Secretary of State. The CMA has
yet to specify the envisaged timeline for
this process.

Settlement parties not permitted to
appeal infringement decisions
In a separate consultation, the CMA has
tabled proposals to amend its guidance on
investigation procedures under the CA98.
Presently, a settling party may appeal
against a relevant infringement decision,
although by doing so it will lose the benefit
of its settlement discount. The CMA
proposes amending the settlement process,
such that settlement will only be available if
a relevant undertaking agrees that it will not
subsequently make an appeal against or
legally challenge a relevant infringement
decision, including any financial penalty
imposed by the CMA.
This amendment appears to be inspired by
a recent judgment of the Competition
Appeal Tribunal (“CAT”) which considered
the scope for settling parties to contest an
infringement decision. The CAT confirmed

42.

At paragraph 2.22.

43.

At paragraph 2.25.

44.

Roland (U.K.) v CMA [2021] CAT 8, at paragraph 143.

19

that a settlement discount should not be
available in such circumstances. In this
context the CAT observed that “if a settling
party could retain the benefit of a settlement
discount despite appealing the infringement
decision, the settlement process would be
undermined. Businesses would enter
settlement agreements not with a view to
bringing finality to an investigation, but as
a means of achieving an undeserved reduction
in their penalty prior to an appeal aimed at
achieving an even greater reduction”.44
While endorsing this ruling, the CMA has
argued that depriving an appealing party of
the benefit of the settlement discount does
not adequately serve the public interest.
The public interest is better served by
instead making settlement agreements
conditional on a party agreeing to waive its
rights of appeal.
The CMA consultation on this proposal
ended on 28 September 2021. The CMA
will publish in due course the final outcome
of its consultation, taking into account the
comments it has received.
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