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Welcome
Our second bulletin of 2021 provides expert insights into an
eventful period which has seen substantial cartel fines
imposed in the financial services sector, the adoption of
significant court rulings in France, Russia and Spain and
important legislative changes enacted in Germany.
These developments are all the more relevant as parts of the EMEA emerge from
the COVID-19 crisis, with cartel enforcement re-emerging as a priority among
antitrust authorities.
As we go to press the European Commission has re-commenced unannounced
inspections at the premises of companies suspected of cartel involvement. As
described in our recent briefing, at the end of June 2021 the Commission
conducted a surprise dawn raid in Germany, the first such raid to take place since
the outbreak of COVID-19 in March 2020. The Commission intends to carry out
multiple dawn raids in the coming months to address the backlog of planned
inspections caused by COVID-19.
Importantly, this sentiment has been echoed by antitrust agencies across
the EMEA.
At a recent press conference Andreas Mundt, the president of the German
Federal Cartel Office, stated that dawn raids will likely re-start this summer. Dawn
raids have been conducted in Spain, Portugal, Norway and Greece over the last
two months.
This all suggests that a step-change in enforcement activity is imminent, with a
wave of new cartel investigations likely to take place across the EMEA in the
months to come.
Some of the developments reported on in this bulletin will help frame future
investigations. For instance, in France the Constitutional Council has called into
question the legality of fines imposed for obstruction of cartel inspections.
Conversely, in Germany legislative changes have provided the national authority
with enhanced investigatory powers, including when carrying out dawn raids.
As a stark reminder of the economic consequences of cartel participation, at an
EU-level the European Commission recently imposed fines of almost €400 million
on financial institutions implicated in cartels relating to bond trading.
As ever, our network of expert practitioners located across the EMEA will monitor
developments and report as the nature of post-COVID cartel enforcement takes
shape. Watch this space.
Daniel Vowden, Partner, Brussels
Adrian Brown, Of Counsel, Brussels
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EU
Financial services sector returns
to the spotlight
Bond-trading cartels penalised and
banks suspended from EU bond
sales due to historic cartel
involvement
In April and May 2021 the European
Commission ("EC") announced the
imposition of fines totalling almost
€400 million on banks implicated in
two separate cartels relating to bond
trading. In a separate development, the EC
took unprecedented action to exclude a
number of international banks from an EU
bond sale on the basis of their historic
involvement in illegal cartels.
By way of background, a bond is a type of
debt security that enables issuing entities to
raise cash. Bonds are issued on the primary
market and then traded by financial
institutions, including banks, brokers and
investors, on the secondary market.
The cartels detected and prosecuted by the
Commission related to: (i) Supra-sovereign,
Sovereign and Agency ("SSA") bonds, and
(ii) European Government Bonds ("EGB").
Announcing its decisions, the EC noted the
importance of preserving the effective
functioning of bond markets. The EC
emphasised that it would not tolerate any
form of collusive behaviour between
financial institutions on these markets.
In a separate development, the EC banned
ten major international banks from
participating in bond sales organised by
NextGenerationEU, the EU's €800 billion
COVID-19 recovery fund. Banks were
excluded on the basis of their former
involvement in antitrust infringements.
In taking this unusual step, the EC further
underlined its determination to use all tools
at its disposal to deter and penalise cartels
in the financial services sector.

SSA bonds cartel

EGB cartel

On 28 April 2021, the EC announced that it
had fined Bank of America, Merrill Lynch,
Crédit Agricole and Credit Suisse a total of
almost €28.5 million for participating in a
cartel relating to US Dollar denominated
SSA bonds for the period 2010 – 2015.1

On 20 May 2021, the EC announced that it
had issued a €371 million fine addressed to
seven investment banks that had colluded
in relation to EGB.2

Deutsche Bank was also found to have
participated in the cartel but received full
immunity from fines as a leniency applicant,
having revealed the existence of the cartel
to the EC. Deutsche Bank thereby avoided a
fine of almost €21.5 million.
SSA bonds include bonds issued by:
(i) supranational institutions (eg, the
European Investment Bank)
(Supra-sovereign bonds); (ii) central
governments (Sovereign bonds); and
(iii) government-related agencies and public
authorities (eg regional development banks)
(Agency or sub-sovereign bonds).
The cartel affected the secondary trading
market for SSA bonds. It operated via core
groups of SSA bond traders within each
relevant bank. These traders maintained a
"closed circle of trust", regularly informing
one another of their confidential trading
activities. This was typically via bilateral or
multilateral chatrooms on Bloomberg
terminals. Such conduct resulted in the
coordination of trading behaviours and
permitted rival traders to agree on prices to
be offered to their customers and to the
market more generally.
The EC further noted that the traders had
refrained from bidding or offering to the
market where this could have resulted in
competition between their banks. They also
divided trades between themselves without
the knowledge or consent of relevant
customers, thereby diminishing the trading
options available to customers.
Credit Suisse has brought an appeal before
the General Court, seeking the annulment
of the EC decision.

EGB are Euro-denominated sovereign bonds
issued by central governments of EU
Member States. They provide a means for
governments to access funds on the
international financial markets.
EGB are issued on the primary market
where a limited number of investment
banks, so-called "primary dealers", can bid
for the bonds in auctions (or else acquire
bonds via syndication). Primary dealers
then place and trade the bonds on the
secondary market, with trading
counterparties including other banks,
pension funds, hedge funds and
large companies.
The EC's investigation into EGB commenced
in 2015, following a leniency application by
NatWest (then RBS).
After a six-year investigation, the EC
concluded that Bank of America, Natixis,
Nomura, RBS (now NatWest), UBS,
UniCredit and WestLB (now Portigon) had
infringed Article 101 TFEU by participating
in a cartel affecting the primary and
secondary EGB markets.
The EC imposed fines of approximately
€371 million on three of the cartel participants
(Nomura: €129.6 million; UBS: €172.3 million;
UniCredit: €69.4million).
NatWest received full immunity from fines
as a leniency applicant, avoiding a fine of
approximately €260 million.
Portigon avoided any fine for procedural
reasons. The EC's Fining Guidelines provide
that a cartel fine may not exceed 10% of the
total turnover achieved by the undertaking
concerned.3 Portigon had not generated any
net turnover in the preceding business year,
therefore its fine of €4.9 million was
adjusted to zero.

1. Case AT. 40346, SSA Bonds.
2. Case AT.40324, EGB.
3. Guidelines on the method of setting fines imposed pursuant to Article 23(2)(a) of Regulation No 1/2003 (2006) (OJ C210/2), at paragraph 32.
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Since 2011, the EC has conducted cartel
investigations involving banks and other
financial institutions across a diverse range
of products and asset classes, including
interest rate derivatives, credit default
swaps, foreign exchange, precious metals
and, most recently, bonds. In total, the EC
has imposed fines in excess of €3 billion on
financial institutions. Indeed, when issued in
2013 the €1.49bn fine in relation to the Euro
and Yen interest rate derivatives cartels7
was, at the time, the largest antitrust fine
ever imposed by the EC.

Bank of America and Natixis also avoided
receiving any fines because their
participation in the cartel came to an end in
2008 and 2009 respectively. Therefore, the
conduct of each bank was found to fall
outside the five-year limitation period for the
imposition of fines by the EC.
As with the SSA bonds cartel, relevant EGB
traders at each bank colluded by exchanging
competitively sensitive information through
bilateral contacts and multilateral
chatrooms. The traders kept one another
informed on prices and volumes offered to
their customers and the market in general.
They also shared regular updates on their
bidding strategies prior to auctions on the
primary market.
In relation to the EGC cartel, which took
place between 2007 and 2011, Executive
Vice-President Vestager specifically
condemned the cartel conduct as
"unacceptable … in the middle of a financial
crisis, when many financial institutions had to
be rescued by public funding".4

Ban on EU bond sales
In June it was widely reported that the EC
had prohibited JPMorgan, Citigroup, Bank of
America, Barclays, Natixis, Nomura,
NatWest, UniCredit, Deutsche Bank and
Crédit Agricole from tendering for

syndicated bonds issued under
NextGenerationEU, an €800 billion
COVID-19 recovery fund.
These major investment banks have been
temporarily barred from relevant syndicated
debt sales as a result of former cartel
activities. In a statement made to Reuters
news agency, an EC official explained that a
careful assessment is now being
undertaken to determine whether banks
"found guilty of breaching anti-trust rules have
taken necessary remedial measures to
terminate these practices and are ready to
undertake to take steps to avoid their
recurrence".5 This assessment is being
conducted under Regulation 2018/1046,6
which provides a basis to prohibit
undertakings from participating in tender
procedures having regard to infringements
of EU or national competition laws.
It is understood that this is the first occasion
on which the EC has applied Regulation
2018/1046 to suspend banks from a bond
sale on the basis of historic antitrust
infringements.

A need for continuing compliance, not
complacency

The regulatory focus on financial services
has its origins in the 2007/2008 financial
crisis, which led to heightened scrutiny of
financial products and high-profile
investigations into traders implicated in the
concerted manipulation of LIBOR. Many of
the EC's cartel investigations have their
genesis in this period and have drawn to a
natural close with the elapse of time. There
is a common perception that the wave of
robust antitrust enforcement against banks
witnessed since 2011 had largely run
its course.
This view is supported by some aspects of
the SSA bonds and EGB cartels. It is notable
that the underlying conduct at issue in each
case commenced more than a decade ago.
Indeed, in relation to the EGC cartel it has
taken the EC over 7 years from receipt of a
leniency application to issue its
infringement decision. This underlines the
difficulties faced when prosecuting cartels
in the financial services sector and, as a
practical matter, the prolonged investigation
led to both Bank of America and Natixis
successfully avoiding fines, given the
expiration of relevant limitation periods.
In this context, the ban on banks participating
in EU bonds sales due to cartel participation
is an interesting development. This sanction
provides the EC with an additional means to
deter cartel participation and incentivise
antitrust compliance. This innovation also
emphasises the continuing determination of
the EC to find new means to eliminate
anti-competitive conduct in the financial
services sector in the absence of new cartel
investigations.

In recent years the financial services sector
has been subject to intensive antitrust
scrutiny and dramatic enforcement action.

4. EC press release dated 20 May 2021
5. "EU excludes major banks from bond sales", Reuters,15 June 2021.
6. Regulation 2018/1046 on the financial rules applicable to the general budget of the Union (2018) (OJ L1893/1).
7. Cases AT.39914 – EIRD and AT.39914 – YIRD.
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Court guidance on hybrid cartel
settlement procedures
Rights of defence of a non-settling
party considered in steel abrasives
cartel appeal
In March 2021, the Court of Justice of the
EU ("CJEU") partially annulled a judgment
of the General Court ("GC"), reducing from
€3.8 million to €2.6 million the fine
imposed on Pometon S.p.A ("Pometon") for
its participation in the steel abrasives cartel.8
The CJEU granted the fine reduction having
concluded that the EC and GC had violated
the duty to state reasons and the principle
of equal treatment when calculating
Pometon's fine.

EU

Pometon withdrew from the settlement
procedure and was investigated separately.
It was ultimately fined €6.1 million in
May 2016 (the "2016 Infringement
Decision").10
In calculating Pometon's fine, the EC
reduced the basic fine amount by 10% in
acknowledgement of the fact that Pometon
had participated in the cartel to a lesser
degree than the other cartelists. The EC also
provided a further fine reduction of 60%
under point 37 of the EC Fining Guidelines,
which provides the EC with a discretion to
deviate from its general fining methodology.
Pometon brought an appeal against the
2016 Infringement Decision before the GC.

Importantly, the CJEU also provided
guidance on the rights of defence that apply
to a company that chooses not to settle with
the EC in a situation where other companies
involved in the same cartel proceedings do
reach a settlement agreement (such cases
are commonly referred to as "hybrid
settlement" cases). In particular, the CJEU
indicated the precautions that the EC must
adopt in hybrid settlement cases so as not
to contravene the presumption of
innocence that continues to apply to the
non-settling company.

Among the five grounds of appeal, Pometon
contended that its rights of defence,
including the principle of the presumption of
innocence, had been contravened by the EC
when it adopted the Settlement Decision. In
the Settlement Decision the EC had referred
to and ascribed specific conduct to
Pometon in the context of establishing an
infringement of Article 101 TFEU by the
settling parties. Pometon maintained that
its inclusion in the Settlement Decision was
prejudicial to the outcome of the separate
investigation into its conduct.

EC decisions

Pometon also contended that the EC had
infringed its obligation to state reasons for
the discretionary fine reduction it
had provided.

In April 2014, the EC fined four producers of
steel abrasives (Ervin, Winoa, MTS and
Eisenwerk Würth) a total of €30.7 million.
These four companies made use of the
settlement procedure available during
cartel investigations; the companies
therefore acknowledged their participation
in an infringement and accepted liability in
order to shorten the investigation and
benefit from a fine reduction. The EC
adopted a decision under the settlement
procedure (the "Settlement Decision"),9
finding that the four producers had
coordinated general price increases and
agreed on prices to be offered to specific
customers, with the infringing conduct
extending over a period of six years.

General Court ruling
In March 2019 the GC issued its judgment
and dismissing most grounds of appeal
brought by Pometon. It did, however, uphold
Pometon’s claim that the EC had failed to
state reasons when fixing the amount of
Pometon’s fine.11
The GC held that the EC had not sufficiently
explained the method of calculation it used
to determine Pometon’s fine. The GC
compared Pometon's individual liability and
situation with that of the addresses of the
Settlement Decision and noted that other
steel abrasives producers, who had played a
limited role like Pometon, had received

8. C-440/19 P Pometon v Commission, 18 March 2021
9. AT 39792, Steel abrasives (2014)
10. AT 39792, Steel abrasives (2016)
11. T‑433/16 – Pometon v Commission, 28 March 2019
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substantially higher fine reductions.
Accordingly, the GC reduced Pometon's fine
from €6.1 million to €3.8 million.
On the alleged breach of the presumption of
innocence and rights of defence, the GC
dismissed all of Pometon's claims. The GC
considering that the EC had taken all
necessary precautions when drafting the
Settlement Decision so as to safeguard the
procedural rights of Pometon as a
non-settling party.

CJEU judgment
Following a further appeal by Pometon, the
CJEU partially annulled the GC's ruling. The
CJEU accepted Pometon's contention that
the GC, like the EC, had failed to adequately
state its reasons when determining the
fine amount.
When calculating the amount of Pometon's
fine the GC departed from the EC’s general
fining methodology. The GC decided to
apply the same 75% reduction rate to
Pometon that had been applied by the EC to
another cartel participant, Winoa. The
CJEU concluded that this was inappropriate,
insufficiently reasoned and in breach of the
principle of equal treatment, with Pometon
having played a more limited role in the
cartel than Winoa. The CJEU set aside this
aspect of the GC's ruling, further reducing
Pometon's fine to €2.6 million.
Among other grounds of appeal, Pometon
argued that the GC had erred in law in
holding that the EC had not infringed the
principle of impartiality and the
presumption of innocence when adopting
the Settlement Decision.
The CJEU rejected this claim and upheld the
GC's ruling. Drawing on the case-law of the
European Court of Human Rights, as well as
its own settled practice, the CJEU drew an
analogy with complex criminal proceedings
involving several suspects who cannot be
tried together. The CJEU observed that in
such circumstances it may be essential when
assessing the guilt of the defendants to take
account of the participation of third parties
who may subsequently be tried separately.
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The CJEU confirmed that this principle is
valid in relation to hybrid cartel settlement
cases, which inevitably lead to the adoption
of successive decisions. The CJEU ruled
that the EC is entitled in a settlement
decision to refer to certain facts and
behaviour concerning non-settling cartel
participants where this is "objectively
necessary", on the condition that the EC
ensures that the presumption of innocence
is preserved.
In this specific case, the CJEU agreed with
the GC that sufficient precautions had been
adopted by the EC when drafting the
Settlement Decision so as to avoid a
premature judgment being reached
regarding Pometon’s cartel involvement. In
particular, the Settlement Decision
expressly excluded Pometon's guilt,
emphasising that the Settlement Decision
was addressed exclusively to those parties
that had chosen to settle. It was specifically
noted that Pometon was subject to a
separate investigatory procedure that had
yet to be concluded.
The CJEU further held that references had
been made to Pometon's conduct in the
Settlement Decision only insofar as
"necessary".
In applying a test of necessity, the CJEU
appears to have set a high threshold which
the EC will need to observe in future hybrid
cartel settlement cases. The CJEU appears
to suggest that there is a difference
between information that is "objectively
relevant" to the description of cartel and
information that is "indispensable" for
assessment purposes, with disclosure of the
latter class of information appearing to
meet the test of necessity.

HERBERT SMITH FREEHILLS
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France
Public distancing from a cartel
The French Supreme Court
confirmed the requirements to
obtain a fine reduction through
public distancing from a cartel

Facts and FCA decision
On 13 March 2012, the French
Competition Authority ("FCA")
sanctioned a flour cartel between French
and German millers.12 One of the
anti-competitive practices consisted in a
non-aggression pact limiting flour imports
between France and Germany, leading to
market sharing between the millers.
One of the parties, VK Mühlen, now
GoodMills Deutschland, appealed the FCA
decision and challenged, in particular, the
duration of its participation in the
non-aggression pact. VK Mühlen had
participated in only one meeting on
24 September 2003 and did not attend any
subsequent meetings. However, the FCA
considered that in the absence of public
distancing, VK Mühlen was part of the cartel
from 24 September 2003 until the end on
17 June 2008, ie for its entire duration.

Judgement of the Paris Court of Appeal
In a decision issued on 4 July 2019, the Paris
Court of Appeal considered that VK Mühlen
had not taken adequate measures to publicly
distance itself such that it could be claimed
that its participation did not extend through
the entire duration of the cartel.13 According
to the Court of Appeal, the perception the
other cartelists with regard VK Mühlen's
participation had to be taken into account:
the fact that the cartelists continued to send
meeting invitations to VK Mülhen showed
that they thought the company still shared
their objectives and was ready to assume
the same risks. It is only once the other
cartel members had stopped sending

invitations to VK Mühlen that it could be
demonstrated that the company had clearly
distanced itself from the cartel, with its
behaviour interpreted in this sense by other
cartel members. The Court of Appeal ruled
that VK Mühlen's participation ended after
receiving the last invitation on 27 July 2004.

Decision of the French Supreme Court
VK Mühlen appealed this decision to the
French Supreme Court (Cour de
cassation). The company argued that the
Paris Court of Appeal had not legally
established its continuous participation
in the cartel, because VK Mühlen was not
invited to all the following meetings
between September 2003 and 27 July
2004, but only to some of them.
On 10 February 2021, the French
Supreme Court rejected VK Mühlen
arguments.14
The Court considered that the Paris
Court of Appeal did not rely exclusively
on the absence of public distancing by VK
Mühlen following its presence at a cartel
meeting; it had also taken into account
other factual elements to establish the
continuous participation of VK Mühlen in
the cartel until its receipt of a final
meeting invitation on 27 July 2004.
The Supreme Court ruled that the
perception of VK Mühlen's participation
in the cartel by the other cartelists was a
valid factor. The invitations received until
27 July 2004 were specific enough to
enable VK Mülhen to understand the
purpose of the meetings and provided it
with the opportunity to clearly express
that it no longer wished to be invited,
which it had not done before 27 July
2004. On the other hand, the fact that
VK Mühlen had not received any
invitation following 27 July 2004

12. Decision No. 12-D-09 of 13 March 2012 in the flour sector.
13. Judgment no. 16/23609, 4 July 2019.
14. Decision No. 19-20.599, 10 April 2021.
15. Decision No. 21-D-09 of 24 March 2021 in the industrial sandwich sector.

demonstrated that it had at this juncture
clearly distanced itself from the cartel,
with its behaviour construed in this sense
by the other cartelists.
It follows from this decision that, when
invitations are sufficiently clear about the
anti-competitive purpose of a meeting, it
is not enough for a company to refrain
from replying: in such a case, unless it
has expressly distanced itself from the
practices, the company may be
considered as continuing to participate in
a relevant cartel.

Application for leniency plus
“Leniency plus” applied for the
second time since its introduction in
2015
On 24 March 2021, the FCA fined the three
main French manufacturers of industrial
sandwiches sold under private label for
having defined a common strategy when
responding to calls for tender launched by
large and medium-sized retailers.15
The FCA launched dawn raids at the
premises of the cartelists following the
application for leniency of one of the
companies. Following the dawn raids, the
two remaining companies rushed to
apply for leniency in order to obtain a
partial fine exemption .
One of these two companies provided
evidence enabling the FCA to establish that
the infringement took place for a longer
period and concerned other categories of
customers (ie gas stations), facts that
revealed in the first leniency application.
As a consequence, the company benefited
from the “leniency plus” program and was
granted a total fine immunity based on
these additional elements.
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It is the second time the FCA has applied
the “leniency plus” rule since the
introduction of the mechanism in 2015 (the
previous decision was in the household
appliance manufacturing sector on
6 December 2018 16).

obstruction to an investigation of the FCA.17
Pursuant to this provision, the FCA can set a
fine for obstruction, the amount of which
cannot exceed 1% of the worldwide
consolidated turnover achieved by the group
to which the obstructing company belongs.

different sets of rules. According to the
Constitutional Council, Articles L.464-2
and 450-8 FCC sanction the same
conduct in order to protect the same social
interest, namely competition and economic
public policy.

Legality of fines for obstruction
called into question

However, the French Constitutional Council
considered that Article L.464-2 FCC was
rendered redundant by Article L.450-8 FCC
which provides for a criminal fine of up to
1,500,000 euros when a company obstructs
an antitrust investigation. The Constitutional
Council ruled that Article L.464-2 FCC was
invalid having regard to the principle that the
same acts committed by the same person
are not to be prosecuted twice under

In order for the French Parliament to have
time to update the obstruction regime, the
Constitutional Council stated that its
decision was not applicable to ongoing
cases, unless the company being
prosecuted on the basis of Article L.462-2
FCC had previously been prosecuted on the
basis of Article L.450-8 FCC.

Fines for obstruction of an antitrust
investigation found to be
unconstitutional
On 26 March 2021, the French
Constitutional Council declared
unconstitutional Article L.462-2 of the
French Commercial Code ("FCC") on

16. Decision No. 18-D-24 of 6 December 2018 in the household appliance manufacturing sector.
17. Decision No. 2016-552 Brenntag. QPC, 8 July 2016.
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Germany

Substantial changes to national
cartel enforcement regime
At the end of January 2021, the revised Act
against Restraints on Competition ("ARC")
entered into force. Most attention has
focused on the new powers bestowed upon
the Federal Cartel Office ("FCO") to
investigate the likes of Google, Amazon and
Facebook. However, the revised ARC also
contains substantial changes to the cartel
enforcement regime. Here, we focus on the
FCO’s new investigative powers for cartel
proceedings. In the next edition of Cartel
Intel we will look at the impact of compliance
measures on the amount of the fine.

Requests for information and the
obligation to provide answers in
cartel proceedings
Two of the most important changes to the
FCO’s investigative powers implement
requirements of the ECN+ Directive18 ,
as follows:
•The FCO now has the discretion to adopt

formal requests for information in cartel
proceedings, to which addressees of the
request (ie undertakings or individuals)
are legally obliged to provide answers.
While this is already common practice
under EU Regulation 1/2003, the FCO
previously could not use formal requests

for information in hard-core cartel
investigations.
•During a dawn raid, representatives or

members of staff of the undertaking are
now obliged to give explanations on
facts or documents relating to the
subject-matter if so requested by the
FCO. Again, this is common practice
under EU Regulation 1/2003, but novel in
German cartel investigations.

Implications for the right to remain silent
These changes have particular significance
for undertakings: competition law
infringements under German law are
treated primarily as a regulatory offence by
the individual responsible for the infringing
conduct. The liability of the undertaking in
that context is derived from the liability of
the individual involved in the
anti-competitive conduct. If that individual
has acted in a formal capacity of
responsibility for the undertaking (eg, as a
member of its management) the FCO can
impose a fine on the undertaking. Hence,
German investigative cartel proceedings –
unlike those under EU law – prosecute the
acting individual directly and the
undertaking only indirectly. The fining
decisions of the FCO address both the
acting individual19 and the undertaking.

As a side effect, undertakings (indirectly)
used to benefit from procedural rules
protecting the acting individual. In
particular, the strict rules of the criminal
procedure code applied to cartel
proceedings protecting the individual’s
rights of defense, eg giving an individual a
right to remain silent if the individual would
otherwise self-incriminate. Implementation
of the ECN+ Directive in Germany means
that this approach has now substantially
changed and it is important for in-house
compliance and legal teams to be aware of
the consequences.
The new obligation on individuals to provide
explanations in relation to relevant facts or
documents during a dawn raid can easily
conflict with the individual’s fundamental
right not to self-incriminate. In order to
mitigate this conflict, the new law provides
that an individual can rely on his or her right
to remain silent under section 55 of the
German criminal procedure code. However,
this right does not apply if :
•the information requested will only

expose the individual to the risk of being
fined due to an infringement under the
ARC; and

•the FCO has guaranteed that it will not

prosecute the individual under the ARC.

18. Directive (EU) 2019/1 of the European Parliament and of the Council of 11 December 2018 to empower the competition authorities of the Member
States to be more effective enforcers and to ensure the proper functioning of the internal market.
19. A different question is whether executives are liable vis-a-vis their company for damages caused by infringements of competition law. Companies have
put forward civil liability cases against their executives to recoup damages stemming from an infringement (eg, the fine against the company). The issue
is fiercely debated in Germany and it remains to be seen which view the appellate courts will take.
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Defence lawyers have already noted that
this caveat raises severe constitutional
concerns. First, commitments by the FCO
not to prosecute an individual are
technically not legally binding. Secondly,
and more importantly, it will be difficult, if
not impossible, to determine during a dawn
raid whether the individual’s liability is in
fact limited to offences under the ARC or
whether other criminal offences (eg
bid-rigging) might come into play. In the last
scenario, the individual would retain his or
her right to remain silent even if the FCO
guarantees not to prosecute under the ARC.
In-house counsel are encouraged to take
these considerations into account when
preparing staff for potential dawn raids. The
simple advice to remain silent will likely not
work in future investigations.

Munich court blocks internet
search cooperation between
Google and the German
Ministry of Health
The Munich Regional Court has granted an
injunction based on Article 101 TFEU
against an arrangement between Google
and the German Ministry of Health20. The
Ministry operates a national online platform
(“Gesund.bund.de”) providing information
on health, including a short description of

20. Judgment 37 O 15721/20, 10 February 2021.
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common diseases, information on healthy
eating and comparable information.

The main facts of the case
Google and the Ministry announced at a
joint press conference in November 2020
that gesund.bund.de would benefit from
preferential treatment in respect of Google's
"knowledge panels" going forward. These
panels appear on Google’s search pages to
provide a quick overview of medical topics.
After the press conference, users that
searched in Google's German domain for
information on diseases were shown
knowledge panels, displaying only
information originating from Gesund.bund.
de, and a link to the portal.
Netdoktor.de, a private company and
competitor of Gesund.bund.de, financed
through online advertising and offering
information on diseases and treatments,
filed an injunction against Google and the
Ministry. Netdoktor.de claimed that the
arrangement between Google and the
Ministry violated Article 101 TFEU.
Netdoktor.de was able to demonstrate that
traffic on its site, in particular with regards
to widespread diseases, had declined
drastically after Gesund.bund.de was
exclusively and prominently featured in
Google’s knowledge panels.

The Court’s reasoning
The Munich Regional Court granted the
injunction.
First, the Court found that the arrangement
between Google and the Ministry
constituted an agreement between two
undertakings within the meaning of Art.
101 TFEU. The Ministry had argued that it
had not entered into a formal agreement
that went beyond allowing the Ministry to
use an interface. The Court, however,
interpreted the statements made at the
joint press conference as clearly signaling
that Google and the Ministry had reached a
common understanding that the knowledge
panel would be exclusively reserved to
content from Gesund.bund.de. The lack of
a formal agreement was therefore
irrelevant and the intention to cooperate
demonstrated at the press conference was
deemed sufficient. Likewise, the Court
rejected the Ministry’s argument that it did
not constitute an undertaking within the
meaning of Article 101 TFEU: The Court
considered that Gesund.bund.de provides
services that are not of sovereign nature
and that from a functional perspective can
be viewed as an economic activity.
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Secondly, the Court held that – contrary to
submissions made by Netdoktor.de – the
agreement did not constitute a by object
restriction. However, the Court found that
the agreement had the effect of restricting
competition. It based its assessment on the
following aspects:
•The exclusive arrangement between the

Ministry and Google substantially
impacted the competitive position of
Netdoktor.de. According to the Court, the
success of a health portal depends to a
large extent on its ranking in Google’s
search results. Hence, due to the
arrangement between Google and the
Ministry, the Ministry’s portal would be
featured very prominently in the
knowledge panels, to which Netdoktor.de
and other competitors would not gain
access in the foreseeable future.

•Referring to the EU Commission’s

findings in the Google Shopping case,21
the Court highlighted that, given the
prominent display of Google's knowledge
panel, users were very likely to use the
provider presented in that panel. It also
accepted that the decline in the number
of clicks (also known as click rate) on
Netdoktor.de’s website was likely caused
by the arrangement between Google and
the Ministry.

•A decline in users of its website would be

detrimental to Netdoktor.de’s competitive
position. In that regard, the Court found
that it was irrelevant that Gesund.bund.de
was not competing with Netdoktor.de for
advertisement customers (given that
Gesund.bund.de was not financed through
advertisements). The Court held that it
was sufficient that the arrangement
between Google and the Ministry
restricted competition for the awareness
of users between Netdoktor.de and
Gesund.bund.de, which in turn had a
detrimental impact on Netdoktor.de's
position vis-à-vis its advertiser customers.

Thirdly, the Court rejected the Ministry’s
argument that a restriction of competition
would be justified. In particular, the Court
held that the Ministry could not rely on the
argument of a better health education of the
general public through the prominent
display of Gesund.bund.de. The Ministry
had not sufficiently demonstrated that
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other providers of health information – like
Netdoktor.de – were not reliable
alternatives. Additionally, the Ministry had
not provided sufficient evidence that public
health would actually benefit from the
arrangement to an extent that would justify
the restriction of competition.

Comments
Both Google and the Ministry have decided
not to appeal the Regional Court’s judgment.
From an objective point of view, this is
regrettable as it would have been interesting
to see the views of the appellate courts on
the reasoning of the Regional Court.
The decision illustrates vividly that –
although the FCO sees itself as on the
forefront of big-data cases – crucial impetus
can also result from private litigation. One
interesting point is that the Court based its
reasoning not on a restriction by object but
on an effect-based approach. In this regard,
one could raise the question whether
interim procedures, with their inherent
restrictions on fact-finding, are the right
place for finding an effect-based
infringement of Article 101 TFEU. After all,
the CJEU has stressed on various occasions
that finding a restriction of competition by
effect requires a comprehensive weighing
of all relevant facts of the case.22 It is at
the very least doubtful whether courts will
be able to satisfy this standard in
interim proceedings.
Additionally, the agreement has come under
fire from the media regulator of
Schleswig-Holstein (one of the German
Länder) which has initiated proceedings
based on the State Media Treaty
(Medienstaatsvertrag).23 The regulator wants
to investigate whether Google, as a “media
intermediary”, has discriminated against
journalistic-editorial content by granting
Gesund.bund.de the exclusive usage of its
knowledge panel. This could prove an
interesting example of the interplay between
antitrust and other sector-specific regulation.

21. AT. 39740, Google Search (Shopping) (2017).
22. See, eg, C‑382/12 P – Mastercard, 11 September 2014, at paragraph 165.
23. See press release of the Medienanstalt Hamburg/Schleswig-Holsteinof 17 December 2020 (only available in German).
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Italy
Referral to the CJEU by the
Italian Administrative Highest
Court of the Roche-Novartis
revocation request
On 18 March 2021, the Italian
Administrative Highest Court (Consiglio di
Stato) referred a case to the CJEU for a
preliminary ruling regarding a request for
revocation of its judgment with regard an
antitrust infringement by Novartis-Roche.
The CJEU has been asked to rule on
whether the Consiglio di Stato has
jurisdiction over the case and whether the
Italian procedural rules on revocation
infringes EU law.
In 2014, the Italian Competition Authority
("AGCM") fined Novartis and Roche a total
of EUR 182.6 million for collusive practices
(the "AGCM Decision").24 The AGCM
Decision was appealed without success by
Roche, Novartis and Hoffmann-La Roche
(the "Pharmaceutical Companies") before
the Regional Administrative Court ("TAR")
of Lazio.25 The Pharmaceutical Companies
brought the case before the Consiglio di
Stato, which rejected this further appeal
following a preliminary ruling of the CJEU
(the "CJEU Judgment").26

Background
Avastin and Lucentis are medicinal products
marketed, respectively, by Roche and
Novartis. Avastin is authorised for cancer
treatment while Lucentis is prescribed for
eye diseases. Nevertheless, Avastin was also
frequently used off-label (ie for an
unapproved indication) to treat eye diseases
and was included in the Italian list of
authorised, reimbursed off-label products
("List 648") until 2012, when Lucentis was
authorised for the treatment of eye diseases.
In 2014, the AGCM fined27 the
Pharmaceutical Companies for collusive
practices, in breach of Article 101 TFEU. In

particular, the AGCM found that the
Pharmaceutical Companies colluded to
create an artificial product differentiation
between Roche’s product (Avastin) and
Novartis’ product (Lucentis), by claiming
that Avastin was more dangerous than
Lucentis. The Pharmaceutical Companies
also provided misleading information
regarding the safety of Avastin’s use in
ophthalmology.
The Pharmaceutical Companies challenged
the AGCM Decision before the TAR, arguing
that the market definition adopted by the
AGCM was wrong, in particular since it failed
to take into account the regulations that did
not allow the substitutability of the drugs. As
noted, the TAR rejected the appeal.

24. Decision n. 24823 Case I760, Roche-Novartis/Farmaci Avastin e Lucentis, 27 February 2014.
25. Judgment N.12168/2014. Roche, Novartis, Hoffmann-Laroche, 2 December 2014.
26. Judgment n. 4990/2019, Roche, Novartis, Hoffmann-Laroche, 19 July 2019.
27. Decision n. 24823 Case I760, Roche-Novartis and others re Farmaci Avastin e Lucentis, 27 February 2014.

Hearing the case, the Consiglio di Stato made
a referral to the CJEU to clarify some
controversial issues. Following the CJEU
decision, the Consiglio di Stato rejected the
appeal, stating that the relevant market was
correctly defined by the AGCM and hence
the fine correctly imposed.
More precisely, to reject the appeal, the
Consiglio di Stato relied on the following
CJEU considerations: “for the purposes of the
application of Article 101 TFEU, a national
competition authority may include in the
relevant market, in addition to the medicinal
products authorised for the treatment of the
diseases concerned, another medicinal product
whose marketing authorisation does not cover
that treatment, but which is used for that
purpose and is thus actually substitutable with
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the former.”28 Hence, in order to determine
whether such a relationship of substitutability
exists, “the competition authority must, in so
far as conformity of the product at issue with
the applicable provisions governing the
manufacture or the marketing of that product
has been examined by the competent
authorities or courts, take account of the
outcome of that examination by assessing any
effects it may have on the structure of supply
and demand” (emphasis added).29
Following the principles set out by the CJEU,
the Consiglio di Stato held that, for the
purpose of Article 101 TFEU, the definition
of the relevant market must include
medicinal products authorised for the
treatment of the relevant disease, as well as
those medicinal products not authorised for
that therapeutic indication but that can be
prescribed “off-label” for that same
purpose. Therefore, ruling on the case at
issue, the Consiglio di Stato emphasised that,
even if not approved for this indication,
Avastin was prescribed by physicians
“off-label” for the treatment of eye diseases.
According to the Consiglio di Stato, as
physicians base their decisions in
prescribing Avastin instead of Lucentis
considering the safety and effectiveness of
the two products, this clearly showed that
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Avastin and other medicinal products
specifically approved for eye diseases –
such as Lucentis – are substitutable.

The revocation request and second
referral to the CJEU
The Pharmaceutical Companies requested
that the Consiglio di Stato revoke its
decision30 claiming that it violated the
principles of the CJEU Judgment by
confirming that both Avastin and Lucentis
belonged to the same relevant market albeit
the “off-label” use of Avastin was deemed
by the competent authorities unlawful, and
by failing to further investigate whether the
information were actually misleading.
By way of a non-definitive judgment issued
on 15 March 2021, the Consiglio di Stato
rejected this request. It maintained that it
had not contradicted the principles set out in
the CJEU Judgment, as the Court analysed
both the regulation and the safety risk
profile. However, the Court referred the case
to the CJEU specifically asking whether:
•its earlier decision violated the principles

of the CJEU Judgment by confirming that
both Avastin and Lucentis belonged to the
same relevant market albeit the
“off-label” use of Avastin was unlawful,

28. C-179/16, F. Hoffmann-La Roche Ltd and Others v AGCM, 23 January 2018, at paragraph 102.
29. Idem.
30. Non-definitive judgment, No. 9298/2019, Roche, Novartis, Hoffmann-Laroche, 18 March 2021.
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and by the lack of adequate investigation
as regards the dissemination of allegedly
misleading information;
•in general, a last instance court, whose

decisions cannot be appealed under
national law, is entitled to verify the
compliance of its judgements with the
principles set in a CJEU preliminary ruling
(or if, on the contrary, this assessment
falls within the jurisdiction of CJEU);

•the Italian rules on revocation – which do

not envisage the non-compliance with a
CJEU ruling as a ground to revoke a
Consiglio di Stato judgement – breaches
European law.

Comments
The referral to the CJEU may not only
resolve the lawfulness of the AGCM
Decision against Novartis and Roche, but,
more broadly, it could bring a new ground of
revocation for last instance courts’
judgments to the Italian legal system.
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Russia
Key trends in the cartel policy
of the Russian competition
regulator
Recently, there have been two key trends in
the anti-cartel policy of the Federal
Antimonopoly Service's ("FAS"). On the
one hand, the Government has been
concerned with price increases in the
markets of key social importance (eg
pharmaceuticals and residential real estate).
Hence, the regulator has been asked to
check whether such price increases are
economically justified or whether they are
evidence of cartel practices.
On the other hand, since the new head of
FAS was appointed in November last year,
FAS has generally been less focused on
tightening its anti-cartel policy or seeking to
enhance its enforcement powers. FAS has
also recently announced a change in its
enforcement policy. In particular, FAS is
willing to soften its ‘punitive’ approach in
certain sectors in order not to hinder
investment. One of the key ambitions of the
new FAS management is to achieve a
transparent and predictable environment
which will foster investment. According to
public sources, this change in FAS policy will
possibly affect the set of draft laws on the
tightening of cartel liability and the
broadening of FAS's powers of investigation.
The proposed bills have been on the table of
the Russian Parliament since 2019 and are
still pending. The draft laws were severely
criticized by the business community and,
as a result, stalled before the Parliament.
These bills are now expected to be either
rejected or significantly revised. The new
approach by FAS also suggests that it will
pay more attention to, and seek to
encourage the adoption of, antitrust
compliance programmes by businesses.
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Supreme Court clarifications on
antitrust issues
In March, the Russian Supreme Court
adopted a Decree providing clarifications on
antitrust matters (the "Plenum Decree").31
The Plenum Decree replaced most of the
previous antitrust clarifications issued by
the Supreme Commercial Court back in
2008. The new measure is comprehensive
and covers a variety of issues including
anticompetitive agreements, abuse of
dominance, unfair competition, bidding
requirements and procedural matters. The
Plenum Decree also contains provisions
which are relevant for cartel cases. Key
points are outlined briefly below.
The Plenum Decree encourages Russian
courts to take a less formalistic approach
towards anti-competitive agreements. In
particular, it states that the similarity of
market behavior shown by a number of
undertakings shall not, of itself, serve as the
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basis to conclude that the parties have
engaged in anticompetitive agreements. The
Plenum Decree stresses the importance of
exploring other reasons for the chosen
behavior, such as the possibility that the
undertakings have independently reached a
similar assessment of the market situation.
This same practical perspective is further
developed in relation to cartels. For instance,
with regards to price fixing cartels, the
Supreme Court notes that the mere fact that
a supplier has agreed on sales prices (or
discounts) with several customers does not
of itself mean that there is a cartel. However,
as the Plenum Decree further explains, the
situation would be different if the aim of the
arrangement was to prevent other customers
from obtaining similar discounts or to force
the supplier to provide discounts which are
not provided to other customers. In bidding
cartel cases, the courts are encouraged to
assess all the evidence available to them in
relation to the causal link between the
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actions of bidders and changes in price. The
courts are further encouraged to assess
whether the level of price reduction is usual
for tenders in respect of certain types of
goods, whether there are signs of a
coordinated behavior between bidders and
whether the bid organizer acted so as to
prevent any price changes.
The Plenum Decree also contains a few
general provisions which may be relevant in
cartel cases. For example, the Supreme
Court touches upon the private
enforcement of antitrust claims, which is
generally a less developed concept in Russia
than in the EU. In particular, there are a
number of helpful clarifications on the
burden of proof and the quantum of
damages. Nonetheless, a further
development of court practice is still
required in order to promote a wider use of
private antitrust enforcement in Russia.

31. Russian Supreme Court, Plenum Decree "On several issues arising in connection with application of antimonopoly legislation by courts" No 2 dated
4 March 2021.
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Spain
Prohibition on entering into
contracts with public bodies
as a sanction for cartel
participation
The Spanish Supreme Court will
rule on procurement bans imposed
by CNMC
The Supreme Court has admitted an appeal
against an order issued by the National
Court (Audiencia Nacional)32, agreeing to
suspend the procurement ban included in
the CNMC's decision in case
SAMUR/02/2018, TRANSPORTE ESCOLAR
MURCIA.33 The National Court considered
that the ban was immediately enforceable
and could, therefore, be suspended. The
National Court expressly declared that
failure to suspend the procurement ban
would cause irreparable harm to the
companies affected by the prohibition.

The CNMC's practice on
procurement bans
The CNMC first triggered the procurement
ban mechanism in case S/DC/0598/16
Electrificación y electromecánica ferroviarias.34
Ever since, the CNMC’s decisions on bid
rigging have all contained procurement bans.
In those decisions, the CNMC does not
itself determine the scope and duration of
the procurement ban. The CNMC refers the
decision to the State Consultative Board on
Public Procurement, which is responsible
for submitting a report to the Ministry of
Finance. The latter then decides on the
scope and duration of the ban in a separate
administrative proceeding. To date, a
separate proceeding has never been
brought before the State Consultative Board
on Public Procurement.

The appeal
In its order, the National Court admitted that
a specific proceeding before the State
Consultative Board on Public Procurement
will be necessary to determine the scope and
duration of the ban. However, the National
Court also considered that, even if the scope

and duration of the ban have not yet been
set, this does not imply that the ban is not
enforceable. Indeed, companies subject to a
procurement ban are not entitled to
challenge the lawfulness of the ban itself in
the separate proceeding; they can only
challenge the ban's scope and duration.
In view of the above, the Supreme Court
admitted the appeal on the basis that it
should issue a decision on: (i) whether the
procurement ban imposed in the CNMC's
decision is enforceable and, if so, if it can
be suspended on a precautionary basis; or
(ii) whether the ban’s enforceability is
deferred until its scope and duration have
been set as a result of the parallel
proceeding before the State Consultative
Board on Public Procurement. The Supreme
Court is likely to deliver its judgment on
the appeal by the end of this year or early
next year.

Existence of a single and
continuous infringement
requires a preconceived plan
among cartel participants
The National Court has annulled the
CNMC's decision in case S/DC/0525/14
CEMENTOS. In this case, the CNMC fined a
number of companies for taking part in four
cartels, which constituted four separate
single and continuous infringements.
However, the National Court, found that the
conditions for proving the existence of
single and continuous infringements were
not met.

The CNMC's decision
In December 2014, the CNMC launched an
investigation into 10 companies active in the
cement sector, due to their alleged
participation in anticompetitive practices.
These consisted of agreements or
concerted practices to fix prices or other
commercial terms, the exchange of
information and market sharing. The scope
of the investigation was successively
extended, ultimately encompassing close to
30 companies.

32. Order of the Spanish National Court, 11 November 2019, appeal no. 1412/2019.
33. CNMC, SAMUR/02/18 Transporte Escolar Murcia, 20 June 2019.
34. CNMC, S/DC/0598/16, Electrificación y electromecánica ferroviarias, 14 March 2019.

HERBERT SMITH FREEHILLS

On 5 September 2016, the CNMC issued a
decision in case S/DC/0525/14
CEMENTOS, declaring that the investigated
companies had committed four single and
continuous infringements in violation of
article 1 of the Spanish Competition Act due
to their participation in four cartels. The
CNMC based its decision primarily on the
tables, spreadsheets, internal emails and
WhatsApp contacts found during the dawn
raids conducted at the premises of the
investigated companies.

The National Court's judgments
The sanctioned companies appealed against
the CNMC's decision before the National
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Court. In its judgments, the National Court
recalls that collusive practices can only
constitute a single and continuous
infringement restricting competition if
certain conditions are met, namely: (i) if a
pre-conceived plan is in place among the
companies that pursue a common objective;
(ii) if the companies intentionally contribute
to that plan; and (iii) if the sanctioned
company was aware of the infringing
conduct of the other cartelists.
The National Court concluded that the
CNMC had made an artificial interpretation
of the data obtained during the dawn raids
and had found the existence of a
pre-conceived plan among the investigated

companies without having sufficient
evidence for that interpretation. In
particular, the National Court pointed out
that there was no evidence of meetings or
of agreements between the companies to
share information or allocate markets.
Lastly, sound evidence did not exist as to
who had drafted the tables and
spreadsheets used as evidence by the
CNMC, or the criteria used for the
allocation of markets.
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