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12 Setting the Scene – Sources and
Overview
1.1 What are the main substantive ESG-related
regulations?

Australia has a federal system of government, in which there
is a federal or Commonwealth legislature that has power to
pass laws on matters listed in the Constitution. The states and
territories are separate jurisdictions with their own legislatures.
ESG-related matters are addressed across a wide variety of
Commonwealth and state and territory laws.
Corporate governance
The Commonwealth Corporations Act 2001 (Corporations Act)
is the principal piece of legislation regulating Australian companies and sets out an overall framework for their governance.
This includes requirements relating to the minimum numbers
of directors, record-keeping and financial reporting, as well
as directors’ and officers’ duties. The Corporations Act also
provides a regime for whistleblower disclosures to be made
by companies’ current and former employees, contractors and
suppliers (including relatives of those people), with the legislation also imposing strict confidentiality and anti-detriment
provisions to protect whistleblowers.
Anti-bribery and corruption laws
Bribery and corruption are criminalised through a range of
offences under Commonwealth and state and territory criminal laws. The Commonwealth Criminal Code Act 1995 specifically prohibits bribery of foreign public officials. Companies, as
well as their directors and employees, can be liable for offences.
Under the Code, companies may have available a defence to
liability if they exercised ‘due diligence’ to prevent the offending.
This ‘due diligence’ defence informs the approach of companies
to their compliance programmes.
Workers’ rights and labour law
Australian labour law and workers’ rights are enshrined in both
Commonwealth and state and territory legislation. The vast
majority of Australian employees are covered by the Fair Work
Act 2009 (Fair Work Act), which creates the national workplace relations system. This national workplace relations system
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establishes 10 minimum National Employment Standards that
must be provided to all employees covered by the Fair Work Act,
as well as the national minimum wage and awards that apply
across Australia for specific industries and occupations.
Safe Work Australia is the statutory body responsible for
developing national policy relating to workplace health and
safety (WHS) and workers’ compensation in Australia. While
the Commonwealth, states and territories are each responsible
for enforcing and regulating WHS laws in their jurisdiction, the
laws across the various jurisdictions are broadly consistent.
Commonwealth and state and territory laws also provide
for equal employment opportunity and anti-discrimination in
the workplace. At a federal level, discrimination on the basis
of race, sex, disability and age is governed by the Australian
Human Rights Commission. Each state and territory has its
own anti-discrimination legislation to protect employees against
a more extensive list of forms of discrimination.
Human rights
There is no overarching human rights legislation in Australia,
although some principles are reflected in the Australian
Constitution, the common law and some legislative regimes.
Each of Victoria, the Australian Capital Territory and
Queensland have a local Human Rights Act with some variations as to scope and application. The UN Special Rapporteur
on Human Rights and the Environment’s recent report to the
Human Rights Council identified that Australia is one of the
20% of countries where there is no explicit legal recognition of
the right to a healthy environment.
Environmental compliance
Environmental compliance is regulated at both the Commonwealth and state or territory levels of government and there
are several substantive environment legislative regimes at both
levels, as well as related matters regulated by local government.
For the purposes of this chapter, we have focused on the main
pieces of environmental impact assessment legislation and environmental licensing legislation.
At the Commonwealth level, environmental impact assessment
for matters of national interest is regulated under the Environment
Protection and Biodiversity Conservation Act 1999 (EPBC Act). There
is a range of regulation coordinated with the states relating to
contamination, waste and sustainability matters such as packaging. Carbon emissions from major facilities are regulated
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through the Safeguard Mechanism statutory rule administered
by reference to reporting obligations under the Commonwealth
National Greenhouse and Energ y Reporting Act 2007, with renewable
energy and emissions reduction targets or requirements set under
a range of legislation across the jurisdictions.
Each state and territory has its own approach to environmental impact assessment and licensing legislation, as well as
local regimes regulating certain types of development or activity,
contamination and waste. Common themes are that certain
projects are required to undergo a level of environmental impact
assessment and obtain approval before commencing construction or operation, often with conditions for ongoing management of environmental and social impacts.
Traditional ownership and cultural heritage
Native title land rights of Aboriginal and Torres Strait Islander
peoples are addressed under the Commonwealth Native Title Act
1993, with corresponding legislation in states and territories.
Potential impacts to Aboriginal cultural heritage are predominantly addressed through state and territory legislation, although
Commonwealth legislation also applies. There are also nonlitigious pathways for the recognition of traditional owners’
rights, such as the Traditional Owner Settlement Act 2010 in Victoria.
1.2

What are the main ESG disclosure regulations?

ESG disclosure requirements arise from a number of sources.
Mandatory ESG disclosures are principally made in a company’s annual reporting suite. Pursuant to the Corporations Act,
companies’ annual reports must contain a directors’ report in
which the board is required to provide any information that
shareholders would reasonably require to make an informed
assessment of the entity’s operations, financial position, business
strategies and prospects for future financial years. Regulatory
guidance provides that this should include a discussion of ESG
risks facing the company where those risks could affect the
entity’s achievement of its financial performance or outcomes
disclosed, taking into account the nature and business of the
entity and its business strategy.
For publicly listed companies in Australia, the ASX Corporate
Governance Council Principles and Recommendations (4th
edition) (Recommendations) set out recommended corporate governance practices for entities listed on the Australian
Securities Exchange (ASX) against which they have to ‘comply or
explain’ in an annual Corporate Governance Statement. Under
Recommendation 7.4, a listed entity should disclose whether it
has any material exposure to environmental or social risks, and if
it does, how it manages or intends to manage those risks.
Companies that are issuers of financial products in Australia
are generally required to prepare a product disclosure statement (PDS) providing mandatory disclosure to investors
about that product. The Australian Securities and Investments
Commission (ASIC) has published regulatory guidance that
must be complied with where such a PDS contains claims
regarding how labour standards or environmental, social or
ethical considerations are taken into account in the selection,
retention or realisation of the investment.
The Commonwealth Modern Slavery Act 2018 requires certain
entities with consolidated revenue over A$100m to prepare an
annual statement reporting on the risks of modern slavery in
their operations and supply chains and actions to address those
risks. The reporting requirement aims to support the Australian
business community to identify and address their modern
slavery risks and maintain responsible and transparent supply
chains. New South Wales is in the process of implementing
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similar legislation applying in that state under which companies
with consolidated revenue between A$50m and A$100m will
be required to report, although it intends to seek to harmonise
its regime with the Commonwealth scheme. A member of the
Tasmanian legislature has also proposed similar legislation, with
an intended threshold of A$30m.
The Commonwealth Workplace Gender Equality Act 2012
requires non-public sector employers with 100 or more employees
to submit a report to the Workplace Gender Equality Agency.
The reporting questionnaire is a 17-question survey related to
an organisation’s policies and strategies, employee movements,
governing bodies, employer actions and consultations, as well as
support for flexible working, carers and parents, and policies for
sex-based harassment and family or domestic violence.
There is no overarching environmental disclosure obligation in Australia. Listed and non-listed companies may have
reporting obligations to specific regulators depending on under
which legislation (both Commonwealth and state or territory)
the entity’s activities fall. These may include reporting on
compliance with key project approvals or management plans
including operational monitoring, notification of environmental breaches, contaminated land or pollution incidents.
The National Greenhouse and Energy Reporting Act requires
reporting by Australian companies that meet certain thresholds
of greenhouse gas emissions, emissions removal or reduction
projects, and energy consumption and production.
1.3 What voluntary ESG disclosures, beyond those
required by law or regulation, are customary?

The evolving Australian ESG reporting landscape, and the
proliferation of voluntary reporting standards globally, have
produced a diversity of approaches to voluntary ESG disclosure
among Australian companies.
The Australian Council of Superannuation Investors (ACSI)
annual report on ESG reporting by the ASX 200 (published in
August 2019) found that one-third of ASX 200 companies make
comprehensive and transparent ESG disclosures on a range of
material ESG risks. While many companies make ESG disclosures in their annual reports, a significant number of large listed
companies now opt to voluntarily publish standalone sustainability or ESG reports. Some companies have also taken a
market-leading approach by publishing targeted reports focused
on specific ESG topics, such as climate change resiliency.
Most ASX 100 companies, and an increasing number of
ASX 200 companies, report against the Task Force on Climaterelated Financial Disclosures (TCFD) recommendations, with
52 ASX 200 companies adopting, or committing to disclose
against, the TCFD recommendations in the year ending 31
March 2019. Since 2019, Australian regulators including ASIC,
the Australian Prudential Regulation Authority (APRA) and the
ASX have published guidance that endorses the TCFD disclosure framework.
Many ASX 100 companies also use the Global Reporting
Initiative (GRI) standards, which represent global best practice
for economic, environmental and social impact reporting, and
the Sustainability Accounting Standards Board (SASB) industry-specific standards to frame their voluntary ESG disclosures.
1.4 Are there significant laws or regulations currently
in the proposal process?

Given the range of environmental and associated social regulation across multiple jurisdictions, there are often proposed
changes to laws or regulations that are significant to a particular
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issue or jurisdiction. Proposed changes currently include a
review of the Commonwealth EPBC Act, a range of policy
and regulatory changes addressing transition to a lower-carbon
economy, as well as proposed changes in various jurisdictions
relating to protection of Aboriginal cultural heritage, protection
of native vegetation, and management of waste and recycling.
Corporate criminal liability has been an area of focus
for a number of proposed reforms. In December 2019, the
Commonwealth government introduced a bill to enact a new
strict liability offence for companies that fail to prevent foreign
bribery by an associate. If passed, the bill would also introduce
a Deferred Prosecution Agreement (DPA) regime which would
incentivise self-reporting by companies of certain serious criminal conduct, including foreign bribery. Under the DPA regime,
a company would be required to admit to an agreed statement
of facts, pay a fine and disgorge the profits obtained as a result
of the criminal conduct, and may be required to compensate
victims of an offence specified in the DPA, implement a compliance programme or policies, or cooperate in any investigation or
prosecution relating to a matter specified in the DPA.
In August 2020, the Australian Law Reform Commission
(ALRC) published its Final Report on Corporate Criminal
Responsibility. The report makes a range of key recommendations that may influence future law reform. From an ESG
perspective, key recommendations include the potential extension of ‘failure to prevent’ offences to other forms of transnational crime (beyond foreign bribery) and proposed new ‘system
of conduct’ or ‘pattern of behaviour’ offences to criminalise
systemic and reckless corporate misconduct.
1.5 What significant private sector initiatives relating
to ESG are there?

The Australian private sector has been relatively quick to adopt
global trends for private sector initiatives concerning ESG. The
global investor-led initiative Climate Action 100+ is particularly
influential among large Australian businesses, with a number
of prominent Australian investors participating in the initiative.
Such investors have committed to engaging with the companies
they invest in to take necessary action to reduce greenhouse gas
emissions throughout their value chain, and to enhance disclosure and corporate accountability for climate change risks.
At the local level, there has also been growing focus on developing a framework for the Australian financial services sector to
grow and support sustainable investing and financing. In 2019,
the Australian Sustainable Finance Initiative (ASFI) launched
with the express purpose of developing a roadmap for aligning
the finance sector with ESG initiatives and, in particular, a
low-carbon economy. ASFI came out of industry discussions at
a United Nations Environment Programme Finance Initiative
event in 2018, and was modelled on the Green Finance Initiative
in the UK. ASFI is funded by the big four Australian banks,
major insurers, superannuation funds, financial regulators and
financial sector peak bodies. In August 2020, ASFI was a signatory to an open letter coordinated by the United Nations affiliate Global Compact Network Australia to the Commonwealth
government calling for COVID-19 recovery policies that are
aligned with the United Nations Sustainable Development Goals.
Although the initial focus for many private sector initiatives in Australia was environmental sustainability, increasingly,
Australian businesses are expanding into social and human
rights initiatives. Examples include the Property Council of
Australia’s taskforce to develop template materials to help
the property sector combat modern slavery, the Fair Farms
Initiative, an industry-led initiative to promote workers’ rights in

Australian horticultural supply chains, and the Business Council
of Australia’s Asia Taskforce initiative, which has published a
framework to assist Australian businesses operating in Asia in
addressing bribery and corruption risks.
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Principal Sources of ESG Pressure

2.1 What are the views and perspectives of investors
and asset managers toward ESG, and how do they exert
influence in support of those views?

The endorsement of ESG as a key area of focus for global and
domestic asset managers has significantly influenced the attitudes of Australian companies to ESG issues as they strive to
meet increasing informational demands and demonstrate their
resilience to ESG risks. The emergence of private sector-led
ESG initiatives, such as ASFI and Climate Action 100+, highlights the extent to which large institutional investors are
engaging with ESG issues and places pressure on large companies to embed ESG in their strategy and operational footprint.
The Australian regulatory regime is also conducive to shareholder activism, and an increasing number of companies are
being targeted by retail shareholder activist campaigns on ESG
matters. The process commonly used by retail shareholder
activists is to requisition additional resolutions for consideration
at a company’s upcoming annual general meeting (AGM) under
the Corporations Act. Shareholder requisitioned resolutions are
generally two pronged: the first being a resolution to amend the
Constitution (for example, to allow shareholders to express an
opinion about the way the power has been exercised); and the
second being an advisory resolution on the topic of concern of
the activists, and is conditional on the first resolution passing.
Institutional advisers have rarely supported the resolutions to
amend the Constitution; however, there is growing support for
the conditional advisory resolutions as a way to signal to companies the importance of the underlying ESG issue to such investors, but in a non-binding manner.
Increasingly, ESG is being factored into portfolio selection
and management as well. As with other jurisdictions, Australia
has seen continued growth in ESG and ‘sustainable’ investment products, which in turn has seen asset managers increasingly deploying positive and negative ESG screening in the portfolio selection process, as well as the inclusion of ESG factors in
investment mandates and due diligence processes.
2.2 What are the views of other stakeholders toward
ESG, and how do they exert influence in support of those
views?

Although there has been an emergence of private sector-led
ESG initiatives in Australia, there is not a ‘united front’ of
private-sector attitudes towards ESG. However, the increasing
focus of asset managers and institutional investors on ESG
issues reflects the growing expectations of broader stakeholders
regarding ESG risk management by Australian businesses
and, in particular, the clear expectation of Australian governments, regulators and the broader community that companies
will manage the ESG impact of their business operations (and
demand for investment in companies that do so).
There was considerable debate in Australia regarding whether
the fourth edition of the ASX Recommendations should directly
reflect the concept of companies having, and needing to act
to protect, their ‘social licence’ and reputation in the community. While the concept of ‘social licence’ was not incorporated in the final version of the Recommendations, significant
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enhancements included recommendations that listed companies’
boards set values for the organisation, adopt whistleblowing
and anti-bribery and corruption policies, and set a risk appetite
within which management is expected to operate. The fourth
edition of the ASX Recommendations also adopted a new principle that ‘a listed entity should instil and continually reinforce
a culture across the organisation of acting lawfully, ethically
and responsibly’ and, for companies in the ASX 300, strengthened provisions on gender diversity by now recommending that
boards have at least 30% of directors of each gender.
Insurers are also increasingly influencing companies’ responses
to climate change, reflecting the risk insurers bear regarding
climate change, including: the physical risk for natural disaster
insurance claims; the transition risk to a low-carbon economy;
and liability risk for climate change class actions. Insurers in
Australia primarily exert influence through their expectations
of risk assessment, including development of new industry
standards, and by market statements; for example, announcing
changes to the asset classes that will be insured, or foreshadowing increased premiums in respect of certain asset classes.
Environmental activist groups have been vocal stakeholders
in Australia for decades. There is often coordination between a
group of local stakeholders and a broader campaign. As well as
requisitioning shareholder resolutions to influence corporate decision making (see question 2.1 above), other activist trends include
campaigns of formal challenges to project approvals and strategic litigation relating to government decision making, policy, or
seeking compensation for environmental or social impacts.
2.3 What are the principal regulators with respect to
ESG issues, and what issues are being pressed by those
regulators?

There is a multiplicity of government agencies and regulatory
authorities whose remits concern specific ESG issues.
ASIC is the Australian corporations and financial markets
conduct regulator. In September 2020, ASIC released its corporate plan for 2020–2024, which states that disclosure around
climate risk and governance practices will continue to be a focus
area for the 2020–2021 period. ASIC has indicated that it will
‘conduct surveillance to assess the extent to which listed companies have adopted appropriate governance structures to identify
and manage climate-related risks, and to which climate-related
disclosure is useful in investor decision making’.
APRA is responsible for the prudential regulatory oversight of
financial institutions in the banking, insurance and superannuation industries, to protect the interests of depositors, insurance
policyholders and superannuation fund members. APRA has
been increasingly involved in developing the financial sector’s
approach to managing climate-related risks, given the issue’s
significance for the prudential management, and potentially
capital adequacy, of key financial institutions into the future.
APRA has announced a number of measures it plans to adopt to
assist regulated entities in relation to climate change-related risk
management, including developing a climate change financial
risk prudential practice guide to be published by the end of 2020.
The Fair Work Ombudsman (FWO) monitors, investigates
and enforces compliance with Australian workplace and labour
laws. The FWO has publicly stated that it intends to take a strong
stance against systemic wage underpayments, including undertaking large-scale audits for compliance with workplace laws,
and taking enforcement action against employers who violate
workplace laws by underpaying employees. The FWO has also
signalled an intention to increasingly focus on modern slavery
and labour rights issues as part of its agenda going forward.
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WHS is regulated separately. Safe Work Australia is the statutory body responsible for developing national policy relating to
WHS. Safe Work Australia does not regulate or enforce WHS
laws, as this is the responsibility of the Commonwealth, states
and territories in their respective jurisdictions.
There is a different regulator for each environmental regime
at Commonwealth and state and territory level, which brings
complexity. Generally, the regulators are keen to see compliance, and there is a strong trend towards active management of
risk rather than simply response to incidents and bare compliance with standards and reporting.
For ESG-related matters that may lead to potential corporate criminal exposure, there is no overarching, single regulatory agency. Commonwealth criminal matters (such as
breach of foreign bribery or sanctions laws) are typically investigated by the Australian Federal Police, and then referred to
the Commonwealth Director of Public Prosecutions to decide
whether a prosecution should be commenced.
2.4 Have there been material enforcement actions with
respect to ESG issues?

Enforcement action is reasonably common in relation to breaches
of directors’ duties, market disclosure laws and corporate
accountability requirements applying under the Corporations
Act. Such action may be brought against companies or against
individual directors or officers of those companies.
Prosecutions of Australian companies for corporate criminal misconduct related to ESG issues, such as bribery or sanctions breaches, have been limited to date. Despite some notable
examples, there is recognition that the regulatory enforcement
environment in Australia for corporate criminal misconduct is
still developing. This has been one of the key drivers behind the
ALRC’s Review of Corporate Criminal Responsibility.
Environmental laws generally provide a range of enforcement
mechanisms, and prosecution remains relatively rare. Although
most environmental laws provide for liability of directors and
officers for offences committed by a company, such prosecutions to date are generally limited to sole directors or directors
of very small, unlisted companies.
A federal inquiry was recently established into the destruction
of cultural heritage in Western Australia’s Pilbara region, which
at the date of publication is yet to conclude. It is likely to influence further legislative development and enforcement policy,
but those consequences are yet to be determined.
2.5 What are the principal ESG-related litigation risks,
and has there been material litigation with respect to
ESG issues, other than enforcement actions?

Australia is a leading jurisdiction for climate change litigation.
The Grantham Research Institute on Climate Change and the
Environment released a report in July 2020 which found that,
between 1986 and May 2020, Australia had the second-highest
level of climate change litigation in the world, behind the US
(98 cases). Cases raise a range of subject matters including
disclosures, corporate activities, and government policy and
decision making. Emerging trends in Australian climate litigation include human rights themes or grounds, class actions,
and claims by young people or groups of young people, in
particular relating to their relative exposure to adverse impacts
of climate change.
Complaints to Australia’s National Contact Point in relation to
the Organisation for Economic Co-operation and Development
Guidelines have also raised climate change issues in relation to
bank financing of fossil fuel products.
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2.6 What are current key issues of concern for the
proponents of ESG?

There is a broad range of current key issues of concern, including:
Climate
As explained in question 2.5, climate change is increasingly
becoming a litigation risk for project proponents, banks and
superannuation funds, as well as the Commonwealth and state
and territory governments in Australia. While companies in the
energy and resources sector have traditionally been the targets
of climate change litigation, we are seeing a rise in claims against
other companies, including financial institutions.
Australian companies, in particular in the energy and
resources sector, continue to face pressure from shareholders
to increase disclosure, accountability and mitigating action with
respect to reducing emissions throughout their value chains.
Environmental protection laws
Compliance with general environmental protection laws and
regulations also poses complex financial and reputational risk
for many Australian companies. The agenda of broader sustainability ESG issues is evolving and activists are increasingly
focusing on the health impact of environmental degradation on
human rights.
Companies are responding to shareholder pressure to demonstrate how their businesses reflect evolving community expectations in respect of environmentally responsible investment and
operation, including broader consideration of social value of a
company’s activities beyond social licence.
Environmental impact assessment is evolving and, while
current practice generally reflects a risk management approach,
there remains significant variation in integrated assessment,
availability of data for cumulative impact assessment, and in
ultimately determining the appropriate balance of environmental, social and economic factors in decision making and
management.
Rights of Indigenous Australians
Recognition and response to the rights of Australia’s Indigenous
peoples is an important aspect of the ESG landscape in Australia,
and impacts on cultural heritage are a focus in multiple jurisdictions. There remains significant uncertainty as to the
Commonwealth government’s implementation of a response to
the Uluru Statement from the Heart, which sought to establish
a representative body under the Constitution to provide a First
Nations Voice to the Australian federal legislature.
Corporate ESG considerations include addressing existing
disproportionate disadvantage, including through investment decisions, and a company’s potentially disproportionate
environmental or social impacts of activities on Indigenous
communities.
The extension of requirements regarding ‘free, prior,
informed consent’ through Equator Principles 4 is already influencing discourse and approach to stakeholder engagement
with Indigenous communities in Australia. Evolving international expectations in relation to consultation and participation,
and protection of cultural heritage, are likely to continue the
emerging emphasis on best practice rather than lawfulness.
Modern slavery and human rights
Modern slavery legislation introduced in Australia in 2018
amplified the focus on the reputational, regulatory and financial
risks associated with violations of human rights in supply chains
for large companies operating in Australia. While the initial
focus of businesses was on modern slavery and compliance with

the new legislation, many of the programmes undertaken have
been directed at reflecting broader human rights commitments
in company policies and practices.
While the Australian modern slavery legislation imposes
a reporting obligation only, key areas that are required to be
addressed in companies’ modern slavery statements include their
areas of exposure to modern slavery risks and information about
what (if anything) they do to manage those risks. Recognising
the public nature of the disclosure has led to greater diligence
being conducted on companies’ operations and supply chains
and has brought Australia in closer alignment with the various
jurisdictions that have introduced, or are considering introducing, mandatory reporting obligations in relation to human
rights due diligence.
Wage underpayment
In Australia, systemic wage underpayments continue to feature
heavily as an important area of ESG risk. Australia has a
complex industrial relations system and a number of companies have uncovered non-compliance with applicable industrial agreements in their operations, in some cases resulting
in financial obligations to remediate wage underpayments to
workers. Ongoing investigations by the FWO and an increased
understanding of the potential risk of systemic underpayment
issues have also created greater focus on the issue by Australian
companies and the broader community. This has in turn led to
more issues being identified and emerging litigation (including
class actions) regarding the financial, reputational and operational outcomes of systemic non-compliance with the relevant
labour laws in Australia.

32 Integration of ESG Into Business
Operations and Planning
3.1 Who has principal responsibility for addressing
ESG issues? What is the role of the management body in
setting and changing the strategy of the corporate entity
with respect to these issues?

Under Australian corporate law, shareholders of companies vest
the board of directors with the power to manage the affairs of
the company under the company’s constitution. The board
has ultimate responsibility for overseeing the management of
the company, including with respect to ESG issues; however,
in practice, it will delegate day-to-day operational management
to the company’s management team. On that basis, responsibility for ESG issues is generally shared between the board and
management team, with the board establishing the framework
for oversight and governance of ESG issues and the management team delivering the company’s strategy and operations
within that framework.
While the Corporations Act permits directors to delegate
some of their powers, the board must retain ultimate oversight
and decision-making power in respect of the matters so delegated. With respect to ESG issues, a key aspect of the board’s
responsibility for oversight is ensuring there is an appropriate
system of risk management in place to address ESG risks and
ensuring it is receiving appropriate reporting on the company’s
performance against that system.
3.2 What governance mechanisms are in place to
supervise management of ESG issues? What is the role
of the board and board committees?

Companies may adopt a range of approaches to supervising the
management of ESG issues. The most common approach is for
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ESG issues to form part of the company’s broader risk management system, where emerging and existing ESG risks are identified, monitored and mitigated by the company alongside other
risk exposures. In some cases, material ESG risk exposures may
be ‘elevated’ for review and consideration on a standalone basis
given their significance for the company.
Recognising the oversight role undertaken by the board (see
question 3.1 above), the board will typically, either itself or
through board committees, establish policies and processes for
managing ESG risk issues and receive periodic reporting from
the management team on the appropriateness of current policies and the company’s adherence to that policy framework. A
common approach is for the board to develop and document a
‘risk appetite’ within which the company is expected to operate,
alongside a system for identifying, monitoring and mitigating
specific risk exposures (including with respect to ESG risks).
Common mechanisms used for identifying, considering and
reporting ESG risks include risk registers, management steering
committees and periodic board briefings (i.e. ESG updates
and/or general risk updates including ESG issues). This risk
management framework may be supplemented with codes of
conduct and specific ESG policies dealing with issues such as
anti-bribery and corruption, human rights, whistleblowing, and
workplace diversity.
3.3 What compensation or remuneration approaches
are used to align incentives with respect to ESG?

Over the past 10 years, it has been relatively common for
Australian companies to include certain performance targets in
senior management’s short-term incentive arrangements which
are aligned to improved ESG outcomes. Specific measures vary
considerably from company to company, but often for senior
management a portion of the incentive award would be conditional on achieving quantitative WHS targets (particularly, yearon-year reductions in the company’s Total Recordable Injury
Frequency Rate) and qualitative leadership and workplace culture
assessments (particularly, 360-degree feedback on culture or
employee engagement scores). It has been relatively uncommon
for senior management’s long-term incentive arrangements to
have targets directly linked to ESG outcomes, with shareholder
return and profitability measures being more usual.
In the past year, however, there have been some prominent
examples of companies adopting ESG-driven performance
targets in their long-term incentive arrangements, particularly
directed at the achievement of greenhouse gas emissions reductions targets. Examples have included quantitative measures,
such as reduction of Scope 1 and 2 emissions or increases to
revenue from renewable energy sales, as well as qualitative measures, such as the development of strategies for managing and
reducing Scope 3 emissions over time.
The adoption of ESG-focused performance measures has
been divisive, with some investors favourably viewing them as
a driver of prudent ESG risk management and others viewing
them as unduly rewarding senior management for activities that
should form part of their core responsibilities (i.e. not subject
to incentives or bonuses). This tension presents ongoing challenges for Australian companies to continue to expand the role
of ESG factors in relation to their compensation practices.
3.4 What are some common examples of how
companies have integrated ESG into their day-to-day
operations?

While there is no uniform approach to integrating ESG into
Australian companies’ day-to-day operations, companies have
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tended to adopt one of two models. They have tended to either
establish specialist functional teams dedicated to advising
the business on ESG (for example, a dedicated sustainability
team) or, less commonly, they have integrated specialist ESG
employees into specific business units (for example, employing
a sustainable procurement manager in the supply function).
The role of such teams or specialists typically involves advising
the company on relevant areas of ESG risk and how to manage
them, as well as stakeholders’ expectations regarding ESG
issues. Typically, those teams or specialists would also take
a leading role in developing the company’s approach to ESG
disclosure and reporting.
As regulation of ESG issues has increased, these models may
increasingly come under pressure for the reason that specialist
functional teams may not always be best placed to advise on
ESG risk exposures (given their ‘distance’ from the operating
business units to which the risks relate), and specialists within
business units may not be best placed to advise the board on
systemic ESG risks across the overall business.
As a result, there may be continued reliance on top-down ESG
risk management systems and policies (see question 3.2 above)
in the future, with a mix of functional and business expertise
operating within those frameworks. For example, disclosure,
stakeholder engagement and external affairs may be managed at
the functional level, with specific ESG risks being considered
and mitigated by businesses’ units through their product, investment, financing and risk reporting processes.
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Finance

4.1 To what extent do providers of debt and equity
finance rely on internally or externally developed ESG
ratings?

In Australia, depending on the product, providers of debt and
equity finance may rely on information internally prepared by
the relevant issuer/borrower, including information obtained
through direct engagement with the relevant company or information from the company’s own sustainability reporting (which
may be audited or supported by an independent verifier of the
methodology).
Many product issuers have also voluntarily certified their
investments under codes developed by industry bodies. This
is particularly the case in the Australian green bonds market
where 83% of issuances were certified under the Climate Bonds
Standard (CBS) in the first half of 2019 and all green bonds
issued by Australian entities during that period benefitted from
at least a review by an external service provider.
4.2 Do green bonds or social bonds play a significant
role in the market?

Following the first issue of green bonds in the Australian market
in 2014, there has been a significant increase in green and social
bonds in the Australian market, with A$15.6bn in green bonds
issued in the first half of 2019 (making Australia 10th in global
country rankings and third in Asia for green bond issuances
at the time). However, globally, green bond issuances in the
first half of 2020 have slowed down, likely as a result of the
COVID-19 pandemic as governments and issuers have sought
to issue more traditional financial instruments. It is unclear
whether that trend has been reflected in Australia at the time of
this publication.
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4.3 Do sustainability-linked bonds play a significant
role in the market?

Sustainability-linked bonds have only been issued in Australia
in the last few years. Nevertheless, the number of sustainability-linked bonds and loans issued in the Australian market
has grown recently, with examples including issuances by both
the government and private sector. As mentioned earlier, the
market for sustainability-linked bonds may have been impacted
recently by the COVID-19 pandemic, and it remains to be seen
whether the impact of this is temporary in nature.
4.4 What are the major factors impacting the use of
these types of financial instruments?

Government and regulatory policy has been a major factor in
driving the use of ESG financial instruments in Australia. For
example, the clean energy target for large-scale operations that
called for 33,000GWh generated by 2020 had encouraged the
increase in renewable energy capacity, which in turn may have
contributed to the increase in green and sustainability-linked
financing instruments.
In addition, the recent establishment of ASFI, which brings
together major banks, superannuation funds, insurance companies, financial sector peak bodies and academics to develop a
Sustainable Finance Roadmap, may be an important factor in
the expansion in the use of ESG instruments in Australia going
forward.
Other major factors to date include increased corporate
engagement and shareholder action, as well as growth in impact
investing and community investing in Australia.
4.5 What is the assurance and verification process
for green bonds? To what extent are these processes
regulated?

A substantial majority of Australian green bond issuances
are certified under the CBS, which converts the Green Bond
Principles (GBP) administered by the International Capital
Market Association into assessable requirements and actions.
The following steps have been provided by the Climate
Bonds Initiative (CBI) for an issuer to obtain and maintain CBS
certification:
1.
preparation: the issuer identifies assets that meet the
relevant criteria and prepares a framework on how the
proceeds will be used;
2. engaging Approved Verifier: the issuer engages a
CBI-approved verifier (an Approved Verifier);
3.
Pre-Issuance Certification: the issuer submits the
Approved Verifier’s report to the CBI and receives
Pre-Issuance Certification prior to the issue;
4.
Post-Issuance Certification: the issuer submits the
Approved Verifier’s Post-Issuance report within 24 months
of issuance and receives Post-Issuance Certification; and
5.
annual reporting: prepare an annual report for each year
for the term of the bond to be provided to bondholders
and the CBI.
There are also other methods for externally reviewing green
bonds. These include:
■
undertaking a review by a consultant with recognised
expertise in environmental sustainability or other aspects
of the administration of green bonds;
■
engaging a credit rating agency that can score the instrument; and
■
obtaining verification by a qualified independent auditor
against designated criteria.
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Impact of COVID-19

5.1 Has COVID-19 had a significant impact on ESG
practices?

At the time of publication, the impact of the pandemic is yet to
be fully experienced. Our view is that COVID-19 is currently
influencing the conversation around ESG issues, rather than the
outcomes.
A green recovery
COVID-19 has elevated policy and industry discussion about
the opportunity for the economic response to the pandemic to
stimulate and encourage private investment, and may support
a ‘green recovery’ that builds a new climate-resilient system or
that facilitates transition to a lower-carbon economy.
The increasing corporate attention to climate adaptation and
decarbonisation is part of a convergence of trends, where ESG
considerations are relevant, but interaction with other factors
such as the low oil price and increasing international regulation of ESG matters are also influencing behaviour in ways that
are not easy to distinguish. Government regulatory responses
vary between jurisdictions, but to date generally reflect a focus
on economic recovery, where alignment with ESG outcomes
would be preferred, rather than a focus on achievement of ESG
outcomes through investment for recovery.
Modern slavery
In relation to modern slavery, the federal government has encouraged Australian companies to expressly consider the effects of
COVID-19 and how the pandemic may make workers in their
international operations and supply chains more vulnerable to
modern slavery. The federal government has also encouraged
companies to actively protect vulnerable workers.
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Trends
What are the material trends related to ESG?

Overall, we expect increasing sophistication in both Australia’s
formal regulatory regimes and in the accepted standards of
industry practice in respect of ESG matters. We anticipate that
the current key concerns in ESG will continue as we develop
a more detailed and nuanced response to ESG considerations.
In general, international developments in environmental regulation and in environmental and social litigation are expected to
be influential in shaping Australia’s approach to similar issues.
We anticipate that ESG regulation and practice will need to
address convergence of multiple ESG considerations, including
developing a methodology for assessing negative impacts,
ascribing value to outcomes, and articulating how a company
may seek to balance various ESG considerations with its
commercial objectives. An example of these is the continued
development of the renewable energy sector, where human
rights considerations have arisen in relation to mining for necessary inputs to that technology.
Globally, there has been a significant rise in workplace
activism, with workers becoming more vocal in holding organisations to account. While perhaps not as prolific as in other
jurisdictions like the US, workplace activism has significance for
organisations within Australia and poses a serious reputational
risk for employers, which in turn can impact the desirability of
organisations as employers.
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6.2 What will be the longer-term impact of COVID-19 on
ESG?

At this stage, predictions on the longer-term impact of
COVID-19 on ESG are speculative only; however, we expect
that the changes we have already seen in 2020 will continue
to gain momentum. This year we have seen rapid change far
beyond any expectations.
The current level of engagement from industry organisations,
institutional investors, and activists in relation to ESG to some
extent reflects the historic trajectory of similar engagement on
climate change. This may mean that we see more change in the
ESG space as well, including a more holistic response to ESG
taking into account the nuance and complexity where environmental and social considerations may not be easy to balance.
COVID-19 has also highlighted the need for businesses to be
resilient under a wide range of circumstances, including those
that may not have been contemplated (for example, a global
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pandemic). ESG issues, such as modern slavery and supply
chain considerations, and due diligence regulations, feed into
risk management and resilience processes that have come to the
fore as businesses cope with the impacts of COVID-19. We
expect that business resiliency on ESG issues will continue to
be part of these discussions going forward.
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