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Dedicated Dawn Raid Hotline
We partner with clients worldwide to defend
their interests when facing cartel
investigations. Our market-leading dawn raid
practice and wider crisis management
expertise across multiple practice areas
mean that we can offer clients peace of mind.
Our clients benefit from the support of
specialists who can offer timely, pragmatic
guidance in response to any surprise
inspection. These specialists can be accessed
via a dedicated 24/7 telephone hotline,
meaning that help is always available. Please
contact any of the lawyers listed above if you
would like to better understand how Herbert
Smith Freehills could support you.
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Welcome

Welcome to the first in a series of regular
bulletins addressing key cartel enforcement
developments across the EMEA region.
This first bulletin is issued at a pivotal
moment, with enforcement policies in
response to COVID-19 at a potential
crossroads.
To date the protection of consumers from
exploitative conduct during the pandemic
has been of paramount concern, with
inquiries into potentially abusive pricing
practices reported in countries including
France, Italy, the Netherlands, Norway,
South Africa and the UK.
Recognising the extraordinary difficulties
faced by businesses, antitrust authorities
have in many instances adopted more
permissive practices. For example, recent
months have seen an increased toleration of
collaborative activities between
competitors intended to safeguard the
supply of essential goods. By way of further
example, we report in this bulletin on
emergency measures adopted in Germany
to support the automotive sector.
More recently, however, numerous antitrust
authorities have indicated their intention to
launch new cartel investigations,
particularly through the resumption of dawn
raid inspections at companies’ premises.
In September, Andreas Mundt, the
President of the German Federal Cartel
Office, indicated that dawn raids would
restart imminently. In the same month the
Dutch and Spanish antitrust authorities
conducted dawn raids in the home
furnishings and funeral services sectors,
respectively. October saw raids in Portugal
in respect of the food retail industry. Further
afield, Japan’s Fair Trade Commission
reportedly raided computer suppliers and
drug wholesalers in separate bid-rigging
investigations in late October.

It has yet to be seen whether a resumption
of lockdown restrictions in many countries
will temporarily curb further dawn raids. It
is clear that antitrust authorities are
resolved to pursue new cartel
investigations, with dawn raids an
indispensable part of their toolkit. In this
regard, the European Commission’s dawn
raid practices have recently been endorsed
in an important ruling by the Court of
Justice of the European Union (“CJEU”). As
reported below, the CJEU supported the
copying of hard-drives during an inspection
and the subsequent review of electronic
files by the Commission back in Brussels.
From a practical perspective this ruling may
well boost the Commission’s ability to
conduct short, targeted dawn raids as the
COVID-19 pandemic persists.
Recognising that it is a matter of when and
not if new cartel investigations commence,
the COVID-19 pandemic raises other
complicated policy considerations. In
response to COVID-19 some antitrust
agencies have taken a more lenient stance
to cartel fine calculations and payments.
The European Commission, for example,
has extended the due date for fine
payments by an additional three months in
response to potential short-term liquidity
issues caused by the pandemic1. In the
Netherlands, a cartel fine was reduced on
appeal from €1M to €10,000 in September
in part due to financial hardship caused by
COVID-192.
Going forward, antitrust authorities will
need to consider this same legal quandary,
namely the need to ensure the deterrent
effect of cartel fines while taking due
account of the economic distress caused by
COVID-19. In Spain this calculus will need to
extend to consider bans on cartelists
engaging in tenders for public contracts.
Recent important developments on
procurement bans in Spain are assessed in
detail in this bulletin.

1. Case COMP/40410 – Ethylene, decision of 14 July 2020 (yet to be published)
2. Dutch Trade and Industry Appeals Tribunal, Case 19/162, ECLI:NL:CBB:2020:559, 18 August 2020

The optimal approach to sanctions against
cartel participants will be a matter that we
monitor closely in future, in conjunction
with other critical cartel developments
across the EMEA. Drawing on insights
offered by market leading practitioners
across our network of EMEA offices, in
subsequent bulletins we will continue to
highlight and provide expert analysis of
developments of key relevance to
international businesses as they navigate a
uniquely challenging period.
Daniel Vowden, Partner, Brussels
Adrian Brown, Of Counsel, Brussels
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Brussels
Permission to work from home
CJEU upholds Commission's right
to copy hard-drives during a dawn
raid and examine them later at its
own premises
The CJEU has dismissed in its entirety an
appeal by Nexans SA against a General
Court ruling that the European Commission
had the power to copy hard-drives found at
Nexans’ premises in Paris during a dawn
raid and to continue examining them at its
own premises in Brussels in the presence of
Nexans’ lawyers. 3 The CJEU ruling confirms
that, in a dawn raid, the Commission has
the power to make copies of selected data
at the offices of undertakings under
inspection and to review them later at its
own premises in Brussels, provided that it
ensures strict compliance with the rights of
defence of the undertaking concerned. The
ruling strengthens the Commission's
investigatory hand and may have important
implications for the way that raids are
conducted in future.

Background
In January 2009, inspectors from the
Commission and the French competition
authority carried out an unannounced
inspection at the premises of Nexans in
Paris. During this dawn raid, the
Commission’s inspectors had insufficient
time to examine Nexans’ hard drives on the
spot. The inspectors therefore made three
copy-images and placed them on
data-recording devices (“DRDs”) which
were put in sealed envelopes and taken
back to the Commission’s offices in Brussels
for detailed review.
The sealed envelopes were opened at the
Commission’s premises in the presence of
Nexans’ representatives and were sealed at
the end of each working day. The
examination of all the data recorded on the
DRDs lasted eight days and was apparently
attended by Nexans' lawyers throughout.
At the end of that process, the hard drives of
the computers on which the Commission’s
inspectors had worked were wiped.

Nexans appealed to the General Court,
claiming that the Commission had breached
its powers of inspection under Regulation
1/2003 and exceeded the mandate
provided by its decision authorising the
dawn raid. The General Court dismissed
that action in its entirety4 and Nexans then
appealed against that ruling to the CJEU.

CJEU ruling on conduct of the dawn raid
The first three grounds of Nexans' appeal
related to the General Court’s rejection of
its arguments regarding the conduct of the
dawn raid and the scope of the
Commission’s investigatory powers.
First ground of appeal: ability to copy
unexamined digital data during dawn raids
Under its first plea, Nexans challenged the
General Court’s finding that the
Commission was entitled to make the
copy-image of a hard-drive and copies of
sets of emails without carrying out a
meaningful examination of those
documents beforehand.
In its ruling on 16 July 2020, the CJEU
dismissed this plea. It concluded that there
is a legal basis for making such copies under
Article 20(2)(b) of Regulation 1/2003,
which permits the Commission to examine
the books and other records related to the
business, irrespective of the medium in
which they are stored. Depending on the
circumstances, the Commission may decide
to examine information stored digitally on a
computer or other device, not by reference
to the original, but by reference to a copy of
that data.
The CJEU stressed that the Commission’s
powers of investigation must not infringe
the rights of the undertakings concerned.
According to the CJEU, those rights are
safeguarded where, as in the present case,
the Commission copies the data without a
prior examination and then assesses
whether the data is relevant to the subject
matter of the dawn raid in strict compliance
with the rights of defence of the undertaking
concerned, before those documents found

to be relevant are placed in the file and the
remainder of the copied data is deleted.
Second and third grounds of appeal: ability
of Commission to continue examination at
its own premises
Nexans submitted that the General Court
had made an error of law when ruling that
the Commission was entitled to continue the
inspection at its own premises in Brussels.
The CJEU ruled that, although an inspection
must in principle be carried out at the
premises of the undertakings under
inspection, Article 20(2)(b) of Regulation
1/2003 does not provide that the
examination of books and records must be
carried out exclusively at these premises in
all circumstances. The ability of the
Commission to examine books and records
at its own premises could be inferred from
Article 20 of Regulation 1/2003.
The CJEU added, however, that the
Commission may continue its examination of
books and records at its premises in Brussels
only where this is justified in the interests of
the effectiveness of the inspection or to avoid
excessive interference in the operations of
the undertaking concerned. Furthermore, an
examination by the Commission at its own
premises must not give rise to any
infringement of the rights of defence of the
undertakings concerned. It was also ruled
that the Commission is liable to reimburse
the undertaking for any reasonable
additional costs that arise.

Implications for conduct of dawn raids
The right of the Commission to copy
hard-drives during a dawn raid and to
subsequently examine their content at its
own premises in Brussels is an important
one in practice. It allows the Commission to
continue its examination at its own pace,
without the time constraints and logistical
challenges that necessarily arise on-site
during a dawn raid
Dawn raid activity has essentially been
suspended during the COVID-19 pandemic,

due to health and safety concerns.
Notwithstanding these difficulties,
authorities in numerous Member States
have re-commenced dawn raid inspections
and the Commission is expected to proceed
similarly if practically feasible. The right of
inspectors to make copies of hard-drives
and then examine them at their own offices
will likely increase the ability of the
Commission to resume its dawn raid
activities, as it reduces the time that
inspectors need to spend on-site in the
target's offices.
The CJEU stipulated that the Commission
must consider that this course of action is in
the interests of the effectiveness of the
inspection or avoids excessive interference
with the operations of the undertaking
concerned. This requirement seems to be a
relatively low hurdle to satisfy: the
Commission's ability to review hard-drives
and large quantities of digital documents
more safely and calmly back in Brussels is
very likely to improve the effectiveness of
its inspections.
The CJEU has also upheld the right of the
undertaking concerned to recover any
resulting additional costs from the
Commission. It will be interesting to see
which costs the Commission is willing to

reimburse in practice. For example, would it
be willing to cover the legal costs and travel
expenses of the undertaking's internal and
external counsel who are present at the
continued examination in Brussels?

To Infineon and beyond:
General Court reduces fine to
better reflect limited number of
cartel contacts
The General Court has partially upheld an
appeal by Infineon Technologies AG
(“Infineon”) against a 2014 decision by the
European Commission relating to a cartel
among smart card chip producers.5 The
General Court ruled that the fine imposed
on Infineon was disproportionate and
should be reduced by 5%, because it failed
adequately to reflect the limited number of
proven unlawful contacts (only 10) engaged
in by Infineon. The judgement confirms that
a low number of unlawful contacts engaged
in by a cartel participant is a relevant
mitigating factor when setting the amount
of its fine. However, this ruling does not
detract from previous cases, such as
T-Mobile, which have held that even a single
anti-competitive contact or meeting
between competitors is sufficient to
establish a cartel infringement.

The facts and earlier judgments
The Commission had found that four
suppliers of smart card chips, Infineon,
Philips, Samsung and Renesas, had
coordinated their market behaviour through
the exchange of commercially sensitive
information concerning prices, contract
negotiations, capacity and future conduct in
the market, in clear breach of Article 101
TFEU. The Commission imposed fines of
€82.8 million on Infineon, €35 million on
Samsung and €20 million on Philips.
Renesas was granted immunity, as it had
reported the cartel to the Commission.
Infineon appealed against the Commission
decision. The General Court, in its original
judgment of 15 December 2016, dismissed
Infineon’s action in its entirety. Infineon
appealed against that ruling to the CJEU,
which ruled that the General Court had
failed in its duty to examine all the factual
and legal circumstances so as to ensure that
the fine was proportionate to the
infringement committed, particularly with
regard to the number of anticompetitive
contacts in which Infineon had participated.
The CJEU therefore referred the case back
to the General Court, requiring it to review
the proportionality of the fine amount in
relation to the number of unlawful contacts.

3. Case C-606/18 P, Nexans SA v. European Commission, Judgment of the European Court of Justice, 16 July 2020
4. Case T‑449/14, Nexans SA v. European Commission, Judgment of the General Court, 12 July 2018

5. Case T‑758/14, Infineon Technologies AG v. European Commission, Judgment of the General Court, 8 July 2020
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The General Court's re-assessment of
Infineon's contacts with competitors
The Commission decision had found that
Infineon engaged in a total of 11 unlawful
bilateral contacts with competitors,
whereas Samsung had engaged in 32 such
contacts, Renesas 31 and Philips 8. In its
new ruling on 8 July 2020, the General
Court re-evaluated a number of the 11
contacts involving Infineon.
The General Court re-confirmed that 10 of
these contacts involving Infineon were
indeed anticompetitive. However, Infineon
did succeed in establishing that the
Commission had not proven to the requisite
standard that one contact was unlawful.
This contact was alleged to be between
Infineon and Renesas, but the evidence
showed that the information on Infineon’s
capacity levels and market forecasts was in
fact obtained from a Samsung employee
and not from Infineon.

No breach of principle of equal
treatment
Infineon claimed that there had been a
breach of the principle of equal treatment,
because it bore the highest fine despite
participating in only a limited number of
cartel contacts. The General Court
dismissed this plea, noting that the amount
of Infineon’s fine could be explained by its
high turnover compared to that of the other
undertakings participating in the cartel. In
any event, the Commission had taken into
account Infineon’s limited participation by
granting it a 20% reduction in fine which
was not applied to the other participants

HERBERT SMITH FREEHILLS

Breach of the principle of proportionality
Infineon also claimed that the amount of its
fine infringed the principle of proportionality.
The Commission had applied a 20%
reduction when setting that amount, in order
to reflect the mitigating circumstances that
Infineon had participated in collusive contacts
with only two of the other three participants
and had been unaware of the cartel contacts
between the other participants. However,
Infineon claimed that this reduction should
have been even greater, to reflect the limited
number of unlawful contacts in which it
had participated.
The General Court acknowledged that the
number of anti-competitive contacts in which
Infineon participated (10) was limited
compared to the 32 found against Samsung
or the 31 involving Renesas, but slightly higher
than the 8 found against Philips. It also noted
that Infineon's 10 anti-competitive contacts
took place over a relatively short period of 18
months, which gave them a certain regularity.
The General Court also took into account
Infineon’s strong market position and high
turnover in the concentrated market for
smart card chips. Furthermore, Infineon did
participate in exchanges of competitively
sensitive information, such as pricing
forecasts, current and future capacities and
new technologies, which “may have
contributed considerably to reducing
uncertainty within the market and, therefore,
to distorting normal competition.” The
General Court therefore dismissed the
suggestion that Infineon had merely “a
secondary position” in the cartel.

Nonetheless, balancing all of the above
factors, the General Court concluded that the
20% reduction in the amount of the fine on
account of mitigating circumstances did not
take sufficient account of the limited number
of anticompetitive contacts in which Infineon
had participated (particularly as that number
was only 10, rather than the 11 originally found
in the Commission decision). Consequently,
there had been a breach of the principle
of proportionality.
Therefore, the General Court considered it
appropriate to apply an additional reduction
of 5% to the fine imposed on Infineon, on top
of the 20% reduction originally granted by
the Commission in respect of mitigating
circumstances. This reduced the fine from
€82.8 million to €76.9 million.

Comments
It is not entirely clear why the
General Court concluded that the 20%
reduction originally granted to Infineon
by the Commission was insufficient
and there seemed to be no precise
basis for the Court settling on an
incremental figure of 5%. The case
therefore highlights the wide discretion
which the Court enjoys to revise the
level of fines originally imposed by the
Commission. It also illustrates that
appealing against the amount of a
Commission cartel fine is often
worth a shot.

HERBERT SMITH FREEHILLS
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Germany
Crisis management
measures permitted in the
automotive industry
In a bold initiative, the Federal Cartel Office
("FCO") has cooperated with the German
Association for the Automotive Industry
("VDA") to assess proposed emergency
support measures introduced in response
the COVID-19 pandemic.
Ultimately, the FCO decided to refrain
from carrying out a more detailed
examination of proposals. It instead issued
a “comfort letter”, endorsing proposals by
the VDA in relation to the restructuring of
financially distressed firms and the
framework conditions for restarting
automotive production.6
Measures proposed by the VDA
The VDA’s emergency measures had
essentially two components:
•Publishing best practice guidance

explaining ways to avoid misallocation of
resources to enable a speedy
restructuring process for financially
distressed companies. The main aspect
of this model process is to set up
stakeholder groups where information
shall be exchanged for a limited period of
time. Owners, employees, customers,
creditors and public authorities would be
able to exchange information on the
solvency, credits, aid measures or
operational problems of a company and
quickly develop effective restructuring
measures together.

•Publishing information on the re-opening

times of automotive manufacturers and
suppliers and a best practice guide
explaining ways to avoid a misallocation
of resources at a time when capacities
are scarce.

Conditions in the FCO comfort
letter
While the FCO did not object in principle to
the VDA’s proposals, its comfort letter
provided non-exhaustive guidance on
appropriate compliance safeguards, including

6. Crisis management measures in the automotive industry - Bundeskartellamt supports the German Association of the Automotive Industry (VDA) in
developing framework conditions under competition law aspects
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•The relevant suppliers are not obliged to

restart the production at a specified point
in time but remain free to decide the time
and manner in which they restart.

•The VDA's best practice guide will not

contain any company-specific information
relating, for example, to amounts of
goods or contracts. Existing contractual
obligations remain unaffected. Suppliers
are not obliged to adhere to specific
supply volume requirements.

•The information exchanged is limited to

data which are indispensable for
restructuring

•Such data must be exchanged only in

aggregate form.

•Only specified groups within the

companies which are subject to
confidentiality obligations are entitled to
have access to the data. Additionally,
those persons may not participate in
purchasing negotiations with the relevant
supplier for a specific period in time.

•The COVID-19 restructuring process will

end upon the conclusion of a framework
agreement describing the stakeholders’
contributions in a general way. The
individual services relating to each
contractual partner are negotiated
exclusively on a bilateral basis between the
sub-supplier and the relevant stakeholder.

The FCO’s comfort letter provides urgently
required support to the automotive industry
in a time of crisis. In addition, the comfort
letter may provide a valuable precedent
capable of being adapted and applied to
other industries. For example, the basic
logic underlying the guidance on
permissible information exchanges within a
restructuring process could be applied to
financially distressed businesses operating
in other industrial contexts.

Cartel claim vehicles: the
inadmissible American way?
German law does not have a class action
tool for cartel damages claims. Hence, other
means of collectively redressing damages
allegedly caused by a cartel have an
enhanced importance for German litigation.
The most commonly used means are
so-called "claim vehicles", in which
hundreds of alleged cartel claims are
bundled together through assignment and
then brought to court collectively.
The Regional Courts of Munich and
Hannover have recently dismissed two
cartel damage claims brought by claim
vehicles, fundamentally calling into question

HERBERT SMITH FREEHILLS

the business model of claim vehicles.
Both courts found that the claim vehicles
infringed the German Legal Service Act
(“RDG”). The main purpose of the RDG is to
protect persons seeking legal advice. In the
eyes of the courts, a claim vehicle’s business
model is not in line with this objective. As a
result of the infringement of the RDG, the
relevant assignments to the claim vehicles
were found to be invalid. This led in turn to a
lack of legal standing and the dismissal of
the claims.
Background
Claim vehicles were founded as a reaction to
two major cartel decisions, one by the FCO in
2014 (sugar producer cartel) and the other
by the EU Commission in 2016 (trucks).
Claim vehicle companies are not law firms
but have a debt collection licence under the
RDG. Purchasers of goods affected by the
cartel assign their alleged claim to the
vehicle, which in turn brings these bundled
claims to court. Additionally, the claim
vehicle organizes the financing for the
litigation through cooperation with external
litigation funders.
Claim vehicles are becoming more and
more popular in Germany, in particular in
cases, where a large number of parties have
been harmed by the same cartel
infringement.
Decisions of the courts
At the Hannover Regional Court, a claim
vehicle brought an action for alleged claims
by 62 sugar purchasers in the amount of
EUR 15.5 million.
In the case before the Munich Regional
Court, the vehicle had bundled alleged
claims of 3,235 truck purchasers in the
amount of approximately EUR 550 million.
Both courts dismissed the claims
completely. In their opinion, the business
model of direct judicial assertion by the
claim vehicle is not covered by their debt
collecting licence. Additionally, the claim
vehicle’s business suffers from a substantial
conflict of interest sanctioned by the RDG.
According to both courts, the claim vehicles
exceeded their licence by immediately
bringing the claims to court. This leads to an
infringement of Sec. 3 of the RDG because
claim vehicles are not law firms and their
debt collecting licence only allows for
out-of-court enforcement and not for direct
judicial action.

HERBERT SMITH FREEHILLS
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Taking into account the subject-matter of
the law in question (antitrust law), the
Regional Court Hannover also found that the
claim vehicle exceeded its debt collecting
licence because the specific area of law
exceeds the knowledge of a claim vehicle.
In addition, the Regional Court Munich
found two infringements of Sec. 4 RDG,
resulting from conflicts of interest:
•Between the claim vehicle and the

assignors: The claim vehicle cannot
pursue the interests of each individual
assignor and the likelihood of conflicting
interests is high given that the chances of
success for the individual claims and the
corresponding interest of the assignor
might vary substantially (e.g. as to
whether the vehicle should settle the
lawsuit, whether it should appeal a
decision, etc.).

•Between assignors and the funder of the

litigation: As it also has a contractual
relationship with the litigation funder, the
claim vehicle has to pursue the interests
of that funder, which might not be in line
with the assignors’ interests.

As a result of these infringements of the
RDG, the courts found the assignments of
the claims to be invalid. The claim vehicle
thus lacked legal standing and the claims
were dismissed as inadmissible. For the
individual assignor this might have drastic
consequences. Given that an inadmissible
claim has no suspensory effect, many
claims will be time-barred by now and
cannot be asserted individually.
Both decisions were appealed and those
appeals are currently pending. The eagerly
awaited final verdict on whether this
business model is admissible under German
law will have to be decided by the Federal
Supreme Court in due course.
Will claim vehicles replace lawyers?
The two decisions have gained unusually
widespread attention in Germany.
This is because the decisions are of
fundamental importance, not only for
German antitrust damages proceedings but
also for the future of the legal profession in
Germany. This is due in particular to the fact
that claim vehicles additionally organize the
financing for the assignors, which provides
them with an important advantage
compared to lawyers, who are prohibited
from financing law suits under German law.

Reforming the ARC: proposed
changes to German cartel law
The German government has recently
submitted to Parliament a draft of a tenth
Amendment to the Act Against Restraints
on Competition (“ARC”). The aim is to
adapt the ARC to the ongoing digitization
process and, in particular, to respond to the
increasing market power of large
technology groups such as Google, Amazon
and Facebook. In addition, the EU's "ECN+
Directive"7 is to be implemented into
German law. Although the exact timing is
uncertain, the amended version of the ARC
is likely to enter into force at the beginning
of 2021.
The most important implications for the
prosecution of cartels can be summarized
as follows:
•The investigative powers of the FCO are

to be expanded. In particular, the FCO is
granted power to address a request for
information to natural persons in cartel
proceedings. Hence, individuals, as well
as companies, will be obliged to corporate
fully with the FCO and the request of

information can be enforced though fines
against any person who refuses to
provide the requested information.
•In contrast to the previous German legal

position, natural persons even have to
provide information which could have an
incriminating effect. However, this is
mitigated by the fact that this information
may not be used in criminal proceedings
or non-compliance proceedings against
these persons.

•The access to files in cartel administrative

proceedings (in contrast to fining
proceedings) will be regulated. The
undertakings concerned by the
proceedings will obtain access to file to
the extent necessary for their defence.
Third parties need to demonstrate a
legitimate interest in order to be allowed
to inspect files. If access to files is
requested in preparation of a follow-on
damages claim, inspection is limited to
the decision of the authority and does not
cover additional files.

Higher Regional Court of Düsseldorf has
in many cases significantly increased
fines on appeal and that fined parties
therefore frequently refrain from
appealing against the FCO’s fining
decisions.
•The previously established leniency

program is now regulated by law. It still
applies only to horizontal cartels. In the
case of vertical restraints of competition,
the law stipulates that corresponding
leniency applications can be taken into
account in the calculation of fines.

•The draft also contains a non-exhaustive

list of criteria for the assessment of fines.
This is a reaction to the fact that the

7. Directive (EU) 2019/1 of European Parliament and the Council of 11 December 2018 to empower the competition authorities of the Member States to be
more effective enforcers and to ensure the proper functioning of the internal market
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Spain
Bans on entering into contracts
with public bodies due to
involvement in a cartel
Recent decisions by Spanish
competition authorities show that,
in Spain, procurement bans are an
automatic consequence of the
infringement of competition rules
due to involvement in cartel
agreements
The Spanish National Markets and
Competition Commission (“CNMC”) has so
far imposed procurement bans on more than
80 companies for cartel infringements,
excluding them from tendering procedures
for valuable public contracts. Some regional
authorities, such as the Catalan Competition
Authority (“ACCO”), have also applied this
measure8.
In the CNMC's latest cartel decision9, issued
on 9 September 2020, the Authority fined 33
school transport companies and one trade
association for setting up a cartel in the
market for school transport in the region of
Navarre, and triggered the procedure for
imposing a procurement ban.

Origin and current status of
procurement bans
The CNMC first triggered the procurement
ban mechanism in its decision in case
S/ DC/0598/16 Electrificación y
electromecánica ferroviarias. The measure
was adopted as a result of the transposition
into Spanish law of the provisions on the
exclusion of economic operators from
public procurement tenders under
Directive 2014/24/EU. However, the
transposition of those provisions into
Spanish law has been unclear.
In particular, Art 72(2) of the Public
Procurement Law 9/2017, of 8 November
2017 (Ley 9/2017 de Contratos del Sector
Público, or “LCSP”) establishes two ways in
which procurement bans can be
implemented:

i. On the one hand, procurement bans can
be imposed directly by the procuring
bodies when a judgment or administrative
decision has expressly established the
scope and duration of that ban.
ii. O
 n the other hand, if the judgment or
administrative decision does not specify
the scope or duration of the procurement
ban, the scope and duration of the ban will
be determined by a procedure pursued for
that purpose, which involves a decision of
the Ministry of Finance on the advice of
the State Consultative Board on Public
Procurement (Junta Consultiva de
Contratación Pública). The problem here is
that a decree has not yet been passed to
implement this procedure.
In its decisions, the CNMC has decided to
opt for the second option and does not
determine the scope and duration of the
procurement ban in its own decisions.
Instead, the CNMC has referred the cases
to the State Consultative Board on Public
Procurement, which is responsible for
submitting a report to the Ministry of
Finance, which will then decide on the
scope and duration of the ban in a separate
administrative procedure. To date, however,
a separate procedure has not been opened
before the State Consultative Board on
Public Procurement.
Conversely, the ACCO has chosen the first
option and has directly set the scope and
duration of the procurement bans in its
disciplinary decision in case Licitaciones
Servicio Meteorológico de Cataluña.

How to avoid procurement bans?
Companies have the possibility of avoiding
procurement bans by applying so-called
"self-cleaning" measures. In this regard,
Article 72.5 LCSP establishes that an
economic operator under investigation may
avoid a ban or have it lifted when, as well as
undertaking to pay the fines established in
the CNMC’s decision, it adopts appropriate
technical, organisational and personnel
measures to avoid the commission of future
cartel infringements. Such preventive

measures may include participating in the
leniency program, implementing an
effective compliance programme, or making
improvements to a compliance programme
that pre-dates the cartel investigation.

Conclusions
•The Spanish Competition Authorities'

recent decisions show that, in Spain,
procurement bans are measures imposed
automatically on all companies that
participate in a cartel.

•However, operators are able to avoid a

ban if they apply measures to prevent
future competition infringements.

•In addition, the adoption of appropriate

compliance measures may act as a
deterrent and prevent operators from
being involved in anticompetitive conduct
in the future.

Spanish Supreme Court rules on
incidental evidence
Evidence obtained in a dawn raid
that was conducted unlawfully
cannot be used to open a separate
investigation
Spain's Supreme Court has upheld an appeal
lodged by Isma 2000, S.L. (“Isma 2000”)
against a National Court (Audiencia
Nacional) ruling relating to a cartel among
companies active in the market for the
recovery and marketing of waste paper and
cardboard in Spain. The Supreme Court's
ruling annuls the National Court decision
and confirms that the CNMC cannot open a
new investigation based on evidence
obtained in a dawn raid that was conducted
in contravention of legal requirements.

Background
In June 2012, CNMC inspectors carried out
an unannounced inspection at the premises
of Isma 2000 in the context of an
investigation into anticompetitive practices
in the market for the collection, transport
and processing of waste in health facilities.
During the course of the inspection, the
inspectors collected certain documents that

8. Decision of the Catalan Competition Authority dated 23 December 2019 in Case Licitaciones Servicio Meteorológico de Cataluña.
9. Decision of the CNMC dated 9 September 2020 in Case SANAV/02/19 Transporte escolar de viajeros Navarra.

were used as evidence to open another
investigation against Isma 2000 in relation
to anticompetitive practices in a different
market (i.e. the market for the recovery and
marketing of waste paper and cardboard
in Spain).
As a result of this latter investigation, the
CNMC issued a decision on 6 November
2014 in case S/0430/12, Recogida de papel,
finding that Isma 2000 had committed a
competition law infringement due to its
participation in a cartel in the market for
the recovery and marketing of waste paper
and cardboard in Spain, and imposed a fine
of €190,300 fine on Isma 2000.

The National Court's decision
Isma 2000 appealed against the CNMC's
decision at the National Court, claiming that
the evidence used to open the new
investigation had been obtained unlawfully.
In particular, Isma 2000 claimed that the
dawn raid during which such documents
had been collected was conducted under a
search warrant that only covered a certain
kind of waste (i.e. sanitary waste), not the
waste that was the subject-matter of the
latter investigation (i.e. paper and
cardboard waste). Furthermore, Isma 2000
pointed out that the scope of the search
warrant had been drafted using very vague

terms, as it covered not only sanitary waste
but also “any other kind of waste“, which did
not comply with legal requirements.
The National Court accepted that the
wording of the search warrant was vague but
held that the CNMC was not obliged to
inform the investigated company in the
search warrant of all the information in its
possession when it conducted the inspection.
As such, it ruled that the documents
collected in the course of the dawn raid
constitute "incidental evidence" that could be
used to open another investigation.
As a result, the National Court dismissed
that action and Isma 2000 then appealed
against to that ruling to the Supreme Court.

The Supreme Court's ruling
The Supreme Court upheld the appellant's
arguments and ruled that the search
warrant had been drafted in very vague
terms and that, as a result, it did not comply
with the specificity requirements
established by law. As a result, the Supreme
Court concluded that the search warrant
only allowed the inspectors to collect those
documents that related to sanitary waste
(and not other documents).

In view of that conclusion, the Supreme
Court ruled that documents collected by
the CNMC's inspectors relating to
non-sanitary waste ought not to have been
used to open a new investigation as they
had been collected unlawfully, under a
search warrant that did not comply with
legal requirements.

Amendment of the Spanish
Competition Act
Amendments will introduce a
settlement procedure, increase
fines imposed on the officers of
infringing companies and expand
the CNMC's investigative powers
On 31 July 2020, a draft bill was published
to amend the Spanish Competition Act (Ley
15/2007, de 3 de julio, de Defensa de la
Competencia, or “LDC”) (the “Draft Bill”).
The main purpose of the Draft Bill is to
transpose into Spanish law the provisions of
the ECN+ Directive that have yet to be
implemented in Spain. In addition, the Draft
Bill aims to bring other provisions into
Spanish law that are not directly related to
the ECN+ Directive, but which are
considered to be expedient and aligned with
its spirit and objectives.
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The Draft Bill is now in public consultation.
The final version of the Law is expected to
be adopted by the end of this year or
possibly early next.
The Draft Bill includes some amendments
that will have a direct impact on cartel
investigations:

Introduction of a settlement procedure
The Draft Bill proposes a new settlement
procedure that will allow those parties that
acknowledge their participation in a cartel
infringement to obtain a reduction of the
fine of up to: (i) 15% when the settlement
submission is made before the notification
of the statement of objections (“SO”); or
(ii) 10% when the settlement submission is
made after the notification of the SO and
before the investigation is closed.
The inclusion of this settlement procedure
represents a significant development for
competition law in Spain and provides the
CNMC with a tool that both the authority
and most market agents have been
advocating for many years.

Increasing the amount of fines imposed
on the officers of infringing companies
Article 63.2 of the current Spanish
Competition Act limits the fines that can be
imposed on the legal representatives or the
members of executive bodies involved in a
competition offence to a maximum of
€60,000. The Draft Bill proposes greatly
increasing the maximum amount of those
fines from €60,000 to €400,000; this is
likely to prove a much greater deterrent.

New CNMC investigative powers
The Draft Bill aims to expand the CNMC's
current powers of investigation by giving it
the power to conduct interviews of the
representatives of companies involved in a
competition infringement, or any other
person that may have information
pertaining to the investigation.
This power to conduct interviews is
additional to the powers that the CNMC
currently holds, which consist of the ability
to ask any representative or member of the
staff of an investigated company for
information in the context of a dawn raid
that it has conducted.
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