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ALRC takes a measured approach in its final report
on corporate criminal responsibility
KEY RECOMMENDATIONS
Decriminalise
trivial misconduct

Harmonise
attribution model

The ALRC’s final report on corporate criminal responsibility is lengthy and there is a lot to
absorb for Government and the business community. We have outlined our key areas to
watch on the proposed reforms.
Against a poor record of corporate crime prosecutions in Australia, the ALRC was tasked
with considering how existing laws could be reformed. The ALRC has moved away from
some more radical proposals in its 2019 discussion paper, though key reforms are still
proposed. While Covid-19 was not a driver in the ALRC’s thinking, this is aligned with the
more temperate climate around corporate regulation this year. Simpler, clearer and more
consistent regulation is a recurring theme.
WHAT DO THE PROPOSALS MEAN FOR YOU?

Emphasis on
‘reasonable
precautions’ defence

New systematic
conduct offence

•

Invest in compliance as recommendations put adequate systems and controls in the spotlight through
proposed systematic conduct and failure to prevent offences, as well as a ‘reasonable precautions’ defence.

•

Initial changes likely to piggyback off reforms already in the pipeline, such as the introduction of a ‘failure
to prevent’ foreign bribery offence and a deferred prosecution scheme. Wholesale reform of criminal liability
regimes and introducing new offences will take time, particularly given current Government priorities.

•

Expect further reviews and ongoing scrutiny if no marked increase in criminal enforcement and successful
prosecutions – particularly of directors and senior managers.
WHAT’S PROPOSED?

Extend ‘failure to
prevent’ offences

Defer reforms on
individual
responsibility

More principled approach to corporate criminal laws

•

Decriminalise trivial corporate misconduct and apply
stricter principled framework to introduce new offences.

‘Systematic conduct’ and
‘failure to prevent’ offences

•

Better levers to deal with corporates and impose
consequences, including dissolution orders, prohibitions
on certain commercial activities and a debarment regime.

•

Data monitoring to inform future reform.

Harmonise model of
corporate responsibility to
anyone acting on
corporation’s behalf

Expanding the
sentencing toolkit

Support for deferred
prosecution
agreements, with
judicial oversight

WHAT’S NOT CHANGING?

•
•
•

Corporate liability for conduct of all ‘associates’ abandoned.
No radical changes to introduce new forms of individual liability for corporate offending.
Support for existing reforms in the Combatting Corporate Crime Bill 2019, including
failure to prevent foreign bribery and introduction of deferred prosecution scheme, though
with some extensions. Judicial oversight recommended over deferred prosecution
agreements, and appetite to extend ‘failure to prevent’ offences to other transnational crime.
A FINAL WORD OF CAUTION

While the ALRC has made important recommendations, significant work is needed before they can be implemented, assuming Government support. It also
remains to be seen whether the recommendations, once implemented, would effectively address historical challenges in prosecuting corporate misconduct.
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our view, other facets of the enforcement landscape which go beyond the ALRC’s Terms of Reference have a significant bearing on these questions. This
includes the framework and model for investigating misconduct.
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Decriminalise trivial misconduct
The problem: The ALRC has reiterated its finding that
there are too many offences extending to trivial, lowlevel misconduct: ‘many Commonwealth corporate
offences do not reflect any underlying concept of
criminality’. Currently, the over-proliferation of offences,
including provisions where civil enforcement is also
available, may contribute to under-enforcement,
complexity and erosion of the criminal law’s force.
The recommendations: The ALRC recommends that
civil regulation should be the default for regulating
corporate conduct.
Simply initiating more corporate prosecutions is an
‘unsophisticated’ and undesirable response to the
current infrequent use of criminal law to reprimand
corporate misconduct. Rather, the ALRC affirms that
criminal offending should be reserved for serious
conduct and only where there is a principled basis for it.
Criminal cases should be for conduct where the
censure, stigma and deterrence effects are warranted or
there is heightened level of potential harm.
The ALRC proposes new criminalisation principles to
ensure a principled approach is taken to distinguish
properly ‘criminal’ conduct from civil regulation.
However, the ALRC stops short of proposing a
wholesale review of over 3,100 current offences across
25 Commonwealth statutes.

What do we expect?
The problems identified by the ALRC are pervasive
throughout Commonwealth statutes. They cannot be
addressed overnight. There is unlikely to be political
appetite for immediate wholesale reforms to
decriminalise current offences. The recommendation
to adopt a more stringent set of principles for
determining whether to criminalise new types of
misconduct in the future is more likely to receive
support.
The likely impacts of the recommendations are:

•

instituting a framework for enacting new criminal
laws will stem the tide of over-criminalisation – but
this will only take effect over time;

•

in the near-term, signalling to regulators and
prosecutors that investigations and prosecutions
should focus on only ‘serious’ and egregious
misconduct, rather than large-volume, trivial
regulatory infractions; and

•

no change to support for the current Crimes
Legislation Amendment (Combatting Corporate
Crime) Bill 2019 (Combatting Corporate Crime
Bill) – which introduces a new criminal offence for
failing to prevent foreign bribery (more on this
below).
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The problem: Commonwealth law contains various
complicated and sometimes outdated mechanisms for
attributing criminal responsibility to corporations. While
the Criminal Code sought to provide a single corporate
attribution model, it has been displaced in a large
number of laws and regulatory regimes. Some current
attribution mechanisms do not reflect the moral
culpability of a corporation.
These different regimes also create inconsistency in the
way that conduct (by those acting ‘on behalf’ of a
corporation) and culpability / fault (i.e. state of mind) are
attributed to a corporation. This inconsistency causes
difficulties, including for corporations in evaluating their
risk and how best to model their compliance function.
The recommendations: The ALRC recognises the
need to harmonise attribution approaches. It
recommends that the Criminal Code, with suggested
amendments, impose the primary attribution model. The
proposed model centres on the principle that
corporations should be criminally responsible for the
conduct of a person acting on their behalf. Alternative
models should only be instituted where necessary, such
as where policy decisions have already been taken in
the areas of workplace health and safety and
environmental law.
The ALRC’s suggested amendments extend the
conduct attributable to corporations beyond officers,
employees, or agents (as is currently the case), to those
acting at the direction of those persons. The ALRC has
abandoned previous, more radical proposals to make
corporations liable for conduct of an even broader
category of ‘associates’.

currently attributes fault via the Board of Directors, a
high managerial agent or failings of corporate culture.
The ALRC proposes two alternative options:

•

The first does away with the need to establish fault on
the part of a ‘high managerial agent’ – fault on the
part of any officer, employee or agent will be
sufficient.

•

The second is based on existing models under other
legislative regimes (known as the TPA model). It
attributes fault through the state of mind of officers,
employees or agents who engaged in (or otherwise
directed, agreed to or consented to) the conduct.
What do we expect?
Harmonising attribution principles will significantly
relieve inconsistency and uncertainty about corporate
criminal responsibility. This:

•

provides clarity to corporations about potential
liability, supporting simplified risk management
and compliance approaches; and

•

streamlines how regulators, investigators and
prosecutors assess conduct, and should enable a
focus on more blameworthy misconduct (rather
than strict and absolute liability offences).

However, even if implemented, it remains untested
whether a single attribution model will support better
enforcement outcomes. Further, in respect of a
fundamental aspect (the fault element), the ALRC
has opted for providing two options, rather than
coming up with one recommendation. It remains to
be seen which of these is preferred.

As to the relevant fault element, the Criminal Code
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Emphasis on
‘reasonable
precautions’ defence

The ALRC recognises that a ‘corporation should be able
to avoid liability by demonstrating it took reasonable
precautions to prevent misconduct’. Accordingly, where
the fault element is established via officers, employees or
agents, a defence of reasonable precautions should
apply.

The problem: According to the ALRC, the law does not
respond appropriately to ‘systematic’ and repeated
instances of misconduct by corporations. These can be
commissioned in the course of business, constituted or
caused by failures in the corporation’s systems,
practices, procedures and policies.

New systematic
conduct offence

The ALRC favours a ‘reasonable precautions’ defence,
rather than concepts like ‘due diligence’ or ‘adequate
procedures’. The ARLC also signals support for:

The recommendation: The ALRC proposes a new
offence where a corporation engages in a system of
conduct, or a pattern of behaviour, that breaches or
causes the contravention of two or more civil penalty
provisions (if separately prosecuted). This is a novel and
more nuanced approach than the ALRC’s Discussion
Paper which proposed an offence simply for repeated
contraventions of a civil provision without reference to
systems of conduct or patterns of behaviour. This new
offence places focus on whether the corporation
intentionally or recklessly allowed the ‘risky’ system of
conduct to persist.

Harmonise
attribution model

Extend ‘failure to
prevent’ offences

Defer reforms on
individual
responsibility

•

a short statutory definition of ‘reasonable precautions’;
and

•

regulatory guidance on what corporations need to do
in practice (as is occurring with guidance in relation to
preventing foreign bribery).
What do we expect?

Expanding the
sentencing toolkit

Support for deferred
prosecution
agreements, with
judicial oversight

Reinforcing a harmonised ‘reasonable precautions’
defence supports the business case for companies
to invest in compliance systems and controls.
A simplified and consistent standard is welcome to
promote clarity over what is expected of companies.

What do we expect?
If introduced, a ‘system of conduct’ offence
reinforces the need to review, institute and
consistently evaluate a corporation’s policies and
procedures, and to institute robust and vigilant
compliance and monitoring functions. It is another
call for companies to invest in compliance.
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The problem: Criminal misconduct or offences
commissioned overseas by Australian corporations are
notoriously difficult to prosecute.

Emphasis on
‘reasonable
precautions’ defence

The recommendation: The Combatting Corporate
Crime Bill provides for a ‘failure to prevent’ mechanism to
attribute corporate responsibility for foreign bribery
offences.

The individual liability regime – one of the more radical
proposals in the Discussion Paper – has been
abandoned following significant criticism in submissions
to the ALRC. While the ALRC considers there may be a
gap in executive accountability for corporate misconduct,
the ALRC has said that it would be premature to
introduce another executive liability regime given current
reforms (such as the Financial Accountability Regime).

New systematic
conduct offence

Extend ‘failure to
prevent’ offences

The ALRC proposes the extension of this mechanism to
all criminal misconduct / offences commissioned
overseas by Australian corporations.

The ALRC proposes that the Australian Government
undertake a further review of extant individual
accountability mechanisms in five years’ time, to
evaluate their coverage and effectiveness.

What do we expect?

Defer reforms on
individual
responsibility

Further extending ‘failure to prevent’ offences is
likely to remain an area to watch. In the UK, we have
seen the ‘failure to prevent’ offence model used
across a number of areas of economic crime.

Expanding the
sentencing toolkit

It is a model that is likely to remain on the
Government’s watch list for potential reform at a later
point.

What do we expect?
Continued scrutiny over how individual directors and
executives are held to account. If there is no marked
increase in enforcement and accountability
mechanisms, we can expect renewed attention on
the ALRC’s earlier proposal.

Support for deferred
prosecution
agreements, with
judicial oversight
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Expanding the sentencing toolkit

Deferred prosecution agreements

The problem: The general options available when
sentencing a corporation are limited to mainly monetary
penalties. These can have disproportionate impacts on
stakeholders such as employees (aside from those
involved in the misconduct) and shareholders.

The problem: The ALRC broadly supports the
imposition of the DPA regime currently before Parliament
in the Combatting Corporate Crime Bill. However, public
confidence in DPAs may be eroded because the current
regime lacks public oversight.

The recommendation: The ALRC has proposed a wider
array of sentencing options to punish and rehabilitate
corporate offenders, and disincentivise repeat offending.
Those include publication of offending, remediation,
preventing the company from participation in certain
commercial activities and even corporate dissolution.
The ALRC has also proposed a nation-wide debarment
regime and statutory sentencing guidelines.

The recommendation: The ALRC has proposed that
amendments to the Bill be made to embed transparency.
That includes through requiring a Federal Court judge to
approve the DPA and publish reasons for doing so,
much like a class action settlement (although there may
remain constitutional issues with this course).

What do we expect?
Better levers to impose more targeted penalties and
consequences on corporate offenders, rather than
merely financial impacts causing undue detriment to
innocent third parties, are likely to receive support. If
a sentencing regime were instituted, it would enable
judges to formulate bespoke sentences fitting to the
circumstances.

What do we expect?
We expect further consideration to be given to
introducing some form of public transparency in the
proposed scheme, in line with the ALRC’s
recommendation. This would also respond to the
Labor party’s earlier objections to the scheme
(expressed in a Senate Committee report), including
because it gives the CDPP a broad discretion to
withhold details of the DPA from the public.

Exploring a debarment regime is likely to take more
time to consider and develop.
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What do the proposals mean for you now?

•
Emphasis on
‘reasonable
precautions’ defence

New systematic
conduct offence

•

Extend ‘failure to
prevent’ offences

Defer reforms on
individual
responsibility

•

Expanding the
sentencing toolkit

Invest in compliance as the recommendations put
adequate systems and controls in the spotlight
through proposed systematic conduct and failure to
prevent offences, and a ‘reasonable precautions’
defence.
Monitor initial responses to the ALRC report from
the Government and the business community. While
we expect an initial response from the Government
before the end of 2020, subject to the impact of
COVID-19, we do not expect detailed reforms to be
tabled for some time.
Any initial changes are likely to piggyback off
reforms already in the pipeline, such as the
introduction of an offence of failing to prevent
foreign bribery and a deferred prosecution scheme.
Watch closely how the Combatting Corporate Crime
Bill progresses through Parliament.

What can you expect next?
Support for deferred
prosecution
agreements, with
judicial oversight

•

•

Implementing the proposals will require a lot more
work and there are many moving parts. Wholesale
reform of criminal liability regimes and other new
offences will take time, particularly given current
Government priorities.

Key proposals to watch will be the Government’s
appetite to adopt the ALRC’s recommendations to

• harmonise the model for corporate responsibility
(to impose liability for anyone acting on a
corporation’s behalf);

• emphasise a ‘reasonable precautions’ defence
for companies;

• introduce new systems of conduct offences; and
• strengthen consequences through different
approaches to penalties and sentencing options.
What can you expect later?

•

Expect further reviews beyond the terms of the
ALRC’s Terms of Reference and ongoing scrutiny if
there is no marked increase in criminal enforcement
and successful prosecutions – particularly of
directors and senior managers. Options to hold
individuals to account will remain on the agenda.

•

Extending failure to prevent offences and exploring
a national debarment regime are likely to remain
areas to watch in the future.

// 8

