Brexit and Financial
Services: 2021 Update
In Brief
•TCA: The UK and EU finalised the Trade and

Cooperation Agreement (“TCA”) that
governs their future trading and security
relationship on 24 December 2020. The
TCA offers minimal commitments on
financial services and even excludes
financial services from some general
protections that otherwise apply under the
TCA. The obligations of the EU and the UK
under the WTO General Agreement on
Trade in Services (“GATS”) go further in
some cases and so will remain relevant.

•Cooperation and Equivalence: At the same

time, in a non-binding declaration, the UK and
EU agreed to enter into a memorandum of
understanding by March 2021 on the
establishment of a cooperation framework.
(As at 1 March, the UK and EU have not yet
entered into a memorandum of
understanding.) This will involve discussions
on how to ‘move forward on both sides with
equivalence determination’. An attempt to
‘move forward’ is cautiously welcomed as the
EU’s focus on the potential for UK divergence
from EU standards in some areas appears to
have stalled the equivalence assessment
process, although this may continue to pose a
challenge in the coming months.

•Data: It is also of note that the TCA provides

for a 4 month window (which can be
extended to 6 months) during which the UK

will not be treated as a ‘third country’ for
GDPR purposes.
•Access to EEA markets: Passporting ended

on 31 December 2020. Access to the EEA
markets now depends on individual national
regimes (where available) and the
application of third country provisions in EU
financial services legislation. Transitional
arrangements are available to UK firms in
some EU Member States.

•Access to UK markets:
• The UK Government has put in place

transitional regimes for EEA firms
including the temporary permissions
regime (“TPR”) to minimise disruption.

• The regulators have also exercised their

temporary transitional powers (“TTP”)
in order to give firms a 15 month period,
until 31 March 2022, of transitional relief
to adjust to many (but not all) of the
changes made as a result of the onshoring
of legislation.

• The future regulatory approach of the UK

will generally be to treat EEA Member
States and EEA firms consistently with
other third countries and firms. There is no
immediate change to the framework for
overseas access to UK markets. However,
changes are likely in the future.
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The section is part of our
Brexit Legal Guide.

Brexit has really happened
•While the UK formally withdrew

from the European Union on
31 January 2020, nothing much
changed on the ground until
31 December 2020. This is
because the Withdrawal
Agreement of 2019 between
the UK and the EU provided for
a transition period during which
the UK was for most purposes
treated as if it were still a
Member State of the EU.

•The transition period (which

UK legislation calls the
"implementation period")
ended on 31 December 2020
when in most respects EU law
became foreign law (part of the
law of continuing Member
States, such as Germany
and France).
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1. Trade and Cooperation Agreement
between the EU and the UK (“TCA”)
The TCA provisionally entered into force on
1 January 2021 – the TCA will require
ratification by the European Parliament before
its provisional application lapses at the end of
April 2021. In the UK, the TCA has been
implemented into UK law by The European
Union (Future Relationship) Act 2020. Our
Beyond Brexit blog provides more details on
the TCA and its implementation, as well as
commentary on its impact on different sectors.
Very little of the 1259 pages of the TCA is
devoted to financial services. For a complete
picture of the trading arrangements for
financial services, we must also look to the
general provisions within the TCA which
govern the trading arrangements for all
services. An overview is set out below.
Financial services provisions
•Prudential carve-out: Either party may

adopt or maintain measures for prudential
reasons. Measures which are at odds with
other provisions within the TCA may not be
used as a reason by a party for avoiding its
TCA obligations.

• Prudential reasons include:
–the protection of investors, depositors,

policy-holders or anyone to whom a
fiduciary duty is owed by a financial
service supplier; or

–ensuring the integrity and stability of a

party’s financial system.

• Either party may adopt or maintain

measures for prudential reasons in
relation to branches established in its
territory by entities based in the other
party’s territory.

•Confidential information: There is no

requirement for either party to disclose
information relating to the affairs and
accounts of individual consumers or any
confidential or proprietary information in the
possession of public entities.

•International standards: Both parties must

ensure that they implement and apply
internationally agreed standards in the
financial services sector for regulation and
supervision, for anti-money laundering and
terrorist financing and those covering tax
evasion and avoidance. This would include
standards adopted by the G20, the FSB,
BCBS, IAIS, IOSCO and FATF.

•New financial services: There are provisions

regarding the supply of new financial
services including the circumstances where
non-discriminatory treatment may be given
to a financial service supplier of a new
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financial service, the legal form through
which the service may be supplied and when
authorisation may be required.
•Self-regulatory organisations (“SRO”):

Where membership of, or access to, an SRO
is required in order for financial services to be
supplied in a territory, each party is required
to ensure that the relevant SRO observes the
services provisions under the TCA.

•Access to clearing and payment systems:

EU/UK financial service suppliers must be
allowed to access payment and clearing
systems operated by public entities in the
other territory, and to official funding and
refinancing facilities available in the normal
course of ordinary business.

General services and investment
provisions
The rest of the provisions governing the trade
in financial services between UK and EU
financial services firms are found in the
‘Services and Investment’ section of the TCA.
A few points to note:
•Conventional trade agreement provisions:

The general ‘Services and Investment’
section includes conventional provisions
found in many global trade agreements,
including in relation to non-discrimination,
market access, local presence and senior
management and boards of directors.

•Exceptions: These provisions are subject to

the list of exceptions (referred to as
“reservations”) set out in the annexes (see
Annex SERVIN-1 for existing measures and
Annex SERVIN-2 for future measures).

• The Annexes list reservations for the UK,

the EU and the Member States on a
country-by-country basis. There are very
many such specific reservations, including
for financial services. It is specifically
provided that these reservations are
without prejudice to the rights and
obligations of the Parties under GATS.

• These reservations do not mean that the

UK, EU or the Member State in question
will be applying the restriction, just that,
under the terms of the TCA, it has
reserved the right to apply the restriction.

•‘Most favoured nation’ (“MFN”): The

‘Services and Investment’ section contains
MFN provisions allowing one party to claim
more favourable treatment if this is granted
by the other party to third country trading
partners in the future. Importantly, however,
financial services is specifically carved out of
these provisions.

•EU law is now binding in the UK

only to the limited extent set out
in the Withdrawal Agreement,
of which the most important
aspects for private parties are:

• Pending cases before EU

institutions and courts;

• Domestic cases in the UK

relating to periods before
2021, when relevant EU law
applied in the UK;

• Aspects of the rights of EU

and EFTA citizens living and
working in the UK; and

• The Northern Ireland Protocol.

New UK Law – a legal
upheaval
•The UK has been preparing its

legal system for change for over
two years under the framework
of the European Union
(Withdrawal) Act 2018 (the
"Withdrawal Act").

•In order to avoid gaps in its

legislation, a good deal of EU
directly effective legislation and
EU derived domestic legislation,
both primary and secondary,
has been preserved, with
appropriate amendments for
application in the UK after it had
left the EU. These are a class of
domestic law, applicable in the
UK jurisdictions, broadly known
as "retained EU law".

•In addition, retained EU law also

preserves other residual rights,
powers, liabilities, obligations,
restrictions, remedies and
procedures which derive from
the UK's past adherence to
EU law.

•For further detail on retained EU

law and how it affects the
application of general principles
of EU law and case law of the
Court of Justice of the European
Union ("CJEU"), see our Legal
Guide – The UK's New Legal
Order. This also explains the
main areas where the UK has
chosen not to retain EU law and
the areas where the UK has set
up new statutory regimes and
its own policies, eg in the areas
of trade, customs and VAT and
agriculture.
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•General review clause: There is also a

review clause which encourages the parties
to consider whether there are possibilities to
improve trade in services and investment
relations between the EU and the UK in the
future. The review clause does not apply to
financial services.

Data and mobility
These TCA provisions will also be of interest to
financial services firms:
•Data: Generally, the TCA does not deal with

data protection issues. It does however
provide for a 4 month window (which can be
extended to 6 months) during which the UK
will not be treated as a ‘third country’ for
GDPR purposes, thereby allowing the free
flow of data from the EU and EEA Member
States to the UK. This provides additional
time for the EU to provide its data adequacy
decision and avoid a ‘cliff edge’. See our blog
post here for further details. On 19 February
2021 the European Commission published
its draft adequacy decision in respect of the
EU GDPR. The Commission concluded that
the UK ensures an “essentially equivalent”
level of protection to that guaranteed under
the EU GDPR. If adopted, the adequacy
decision will maintain the unencumbered
flow of personal data between the EU and
EEA Member States and the UK. The
decision will be valid for an initial term of
four years and will only be renewed if the
level of protection in the UK continues to be
adequate. The European Data Protection
Board must now provide an advisory opinion
on the draft decision, following which the
decision must be approved by a Committee
of EU Member State Representatives.

•Mobility: Short term EU/UK business trips

are allowed, without visas for specific
purposes such as attending meetings,
training and conferences, whereas, for
example, trips that involve selling directly to
the public would require a visa. Short term
visits without a visa are limited to 90 days in
any 6 month period. However, different
Member States have different restrictions
and requirements depending on the nature
of the business activity.

Regulatory cooperation framework
A short non-binding Joint declaration on
financial services regulatory cooperation
accompanies the TCA. The declaration
envisages that the arrangements regarding
cooperation will allow for:
•bilateral exchanges of views and analysis

relating to regulatory initiatives and other
issues of interest;
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•transparency and appropriate dialogue in

the process of adoption, suspension and
withdrawal of equivalence decisions; and

•enhanced cooperation and coordination

including in international bodies as
appropriate.

In addition, the declaration provides that the
UK and EU will agree a memorandum of
understanding by March 2021 on the
establishment of a cooperation framework.
The parties will discuss how to ‘move forward
on both sides with equivalence determinations
between the UK and EU, without prejudice to
the unilateral and autonomous
decision-making process of each side’.
Beyond the non-binding declaration, the TCA
does not include any elements regarding the
equivalence frameworks for financial services
on the basis that these are unilateral decisions.
Agreeing a memorandum of understanding on
how to move forward with equivalence
determinations may at first appear unambitious
when compared to the Political Declaration of
19 October 2019 where the EU and UK agreed
to endeavour to conclude equivalence
assessments before the end of June 2020.
However, given the EU’s reluctance over the
past year to determine UK’s equivalence and
the vastly different approaches of the UK and
EU to equivalence, it is questionable whether
even finding a way ‘to move forward’ is
something that can realistically be achieved by
March. See section 5 below for the current state
of play on equivalence.
2. WTO commitments remain
applicable
The lack of ambition of the provisions on trade
in financial services in the TCA means that
WTO obligations will also need to be taken
into account in managing EU-UK trade in
financial services.
The EU, including the UK, undertook some quite
important commitments in trade in financial
service under the GATS and subsequently in
agreeing to and incorporating the WTO
Understanding on Commitments in Financial
Services in 1998 into their schedules of specific
commitments annexed to the GATS in 1998.
These and other WTO obligations may well
become quite significant in the development of
the relationship between the EU and the UK.
For example, the EU and the UK, have an
obligation under the GATS to allow all WTO
Member an adequate opportunity to benefit
from equivalence mechanisms, that is to apply
them in an even-handed manner to all WTO
Members – an obligation that is explicitly
excluded from the TCA, as noted above in

The Future Relationship
with the EU
•After nearly 11 months of tense

negotiation, the UK and the EU
on Christmas Eve 2020 agreed
a Trade and Cooperation
Agreement ("TCA"),
implemented in the UK by the
European Union (Future
Relationship) Act 2020.

•In addition, the UK has

established trade relationships
with several countries, mostly
on very similar terms to their
existing trade agreements with
the EU.

•The TCA offers minimal

commitments on financial
services and even excludes
financial services from some
general protections that
otherwise apply under the TCA.
The obligations of the EU and
the UK under the WTO General
Agreement on Trade in Services
(“GATS”) go further in some
cases and so will remain
relevant.
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relation to the MFN obligation. The UK and the
EU also have an obligation by virtue of the
Understanding on Commitments in Financial
Services to respect a standstill on limitations
and qualifications to commitments and to
permit their residents to purchase in the
territory of any other Member some insurance
services and a wide range of banking services
These obligations are, just like the
commitments in the TCA, subject to conditions
and in particular the prudential exception, but
they are wider than under the TCA.

investment services into the EU by third
country firms, but has yet to be fully activated)
as an example:

WTO rights and obligations are not limited by
the TCA, which, as a Regional Trade
Agreement, can only further liberalise trade
and not introduce new restrictions.

•Under the MiFIR third-country equivalence

3. Access to EEA markets after
1 January 2021
As has been expected by financial services
firms for a long time, the TCA does not
attempt to solve the fundamental business
model challenges for the industry arising from
the EU/EEA-wide passport mechanism
ceasing to apply to the UK and limits on
market access and cross-border business
outside of the passporting framework. Many
firms with significant EU/EEA business have
activated all or some of their ‘no deal’
contingency plans and the TCA has not made
these redundant.
UK as Third Country
Given the TCA has not preserved or conferred
special access rights for the UK, the UK has no
more than ‘third country’ status. What ‘third
country’ status means in practice differ
depending on the EU financial services
legislation. Take the third country regime
under the EU Markets in Financial Instruments
Directive (“MiFID II”) and the Markets in
Financial Instruments Regulation (“MiFIR”)
(which in principle facilitate the provision of

•MiFID II enables EU Member States to

require third country firms to establish a
branch in that state before being permitted
to provide services to retail clients and
certain professional clients. This means that
UK firms wishing to provide services to these
clients across the EU may be required to set
up branches in different Member States
before they are able to provide services.
regime, access by UK firms to EU eligible
counterparties and certain professional
clients may be possible without establishing
a branch, but this will depend on the
European Commission decision on
equivalence of the onshored UK MiFIR (that
is MiFIR as amended which now forms part
of UK domestic law in the category of
retained direct EU law – see our briefing “The
UK’s new legal order post-Brexit: A new class
of UK law”. See Section 5 below for an
update on equivalence assessments. This
regime will become more onerous for third
country firms when the changes introduced
by the EU’s Investment Firms Regulation
(“IFR”) start to apply from 26 June 2021.
These changes include new requirements for
third-country firms to report to ESMA on an
annual basis, and include the possibility for
ESMA to ask third-country firms to provide
data relating to all orders and transactions in
the EU. New annual reporting requirements
from branches of third-country firms to
national competent authorities have also
been introduced.

•The EU authorities are likely to keep a very

close eye on UK firms which appear to
operate in the EU without authorisation. For
example, shortly after the end of the
transitional period, ESMA reminded firms of
the rules regarding the use of reverse

solicitation under MiFID II to provide
investments services to retail or professional
clients in the EU. The statement referred to
examples of ‘questionable practices’ by
some firms.
National regulatory and transitional
regimes
Outside of third country access frameworks
within EU financial services legislation, firms
will need to check whether individual EU
Member States have in place regulatory
regimes which facilitate UK firms’ access to
their domestic customers and markets. For
example, in the absence of an equivalence
decision by the European Commission in
accordance with Article 47(1) MiFIR (see
above), the Luxembourg regulator, CSSF, has
added the UK to the list of jurisdictions (the
other jurisdictions being Japan, Hong Kong,
Singapore, Switzerland, the US and Canada)
which are deemed equivalent for the purposes
of its national third country regime. This allows
UK firms to provide investment services to
eligible counterparties and per se
professional clients in Luxembourg without
setting up a branch.
As a consequence of Brexit, some individual
EU Member States have also brought forward
legislation to deliver transitional regimes for
UK firms. In Italy, the CONSOB published a
decree on 31 December 2020 on a transitional
regime for financial intermediaries to continue
to perform certain activities until 30 June
2021, subject to such firms having applied for
authorisation before 31 December 2020.
The existence, scope and timing of these
national regimes and the conditions for access
vary substantially. The FCA has provided a
webpage with links to dedicated Brexit
websites hosted by financial regulators in the
EEA, including links to national transitional
regimes where available.
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Equivalence – a solution?
The UK’s European Union (Withdrawal) Act
2018 aimed to preserve a very high proportion
of the body of EU law and EU derived UK law
currently in force in the UK as “retained EU
law“. Accordingly, all directly effective
provisions of EU law became part of the law
applicable in the UK, as a new class of law
(“retained direct EU legislation”), while all UK
legislation which implemented EU legal
requirements or ensured compatibility of UK
and EU law was preserved, whether it was
created by statutory instruments under the
European Communities Act 1972, by statutory
instruments under other UK legislation, by
rules made by UK regulators or by UK primary
legislation. These laws have been amended
and in some cases repealed to make them
suitable for use by the UK after EU law ceased
to apply in the UK. Although changes in the
financial services field are limited, these could
provide a focus for equivalence assessment.
Retained EU law came into force at the end of
the transition period on the day described in
UK legislation as “IP completion day”.
Much has been written about equivalence as a
potential solution to the loss of market access.
A few points to note on this:
•Equivalence frameworks are found within

some EU financial services legislation. The
premise of equivalence regimes is that they
facilitate specific interactions between the
EU and third country financial systems
(including cross-border market access for
third county firms or prudential/reporting
reliefs for EU banks and insurers – see
below) by recognising the relevant third
country regulatory and supervisory regimes
as being equivalent to the corresponding EU
legislation. That recognition makes it
possible for the competent authorities in the
EU to rely on third country entities'
compliance with the third country
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framework which has been deemed
"equivalent" by the Commission.
•Although equivalence is undoubtedly useful,

in the context of cross-border market
access, it could only ever be a partial
solution for the financial services industry:
equivalence-based access is not available
under all EU financial services legislation. For
example, there is no equivalence regime for
deposit taking and lending under the Capital
Requirements Directive, payment services in
accordance with the Payment Services
Directive or the provision of MiFID
investment services to retail clients.

•The concept of equivalence does not always

enable market access, but may be applied in
other ways, for example, in enabling EU
banks and insurers to benefit from more
favourable capital requirements for
exposures and liabilities to certain third
country entities under the EU Capital
Requirements Regulation and Solvency II
regimes respectively, as well as determining
the extent of EU firms’ options and
obligations for cross-border derivatives
trading under the European Market
Infrastructure Regulation (“EMIR”) and
MiFIR regimes – all of which will also remain
important for the ongoing viability of
cross-border business.

•EU’s equivalence assessment of the UK

seems to have reached an impasse. See
Section 5 below on the current challenges
on equivalence assessments.

•Even once equivalence decisions have been

granted, they can be unilaterally withdrawn
at any time, in particular where third-country
frameworks diverge and the conditions for
equivalence are no longer fulfilled.

4. Access to UK markets following
1 January 2021
EEA firms
Temporary Permissions Regime (“TPR”): The
TPR allows EEA firms which had previously
passported into the UK to continue operating in
the UK for up to three years after the end of the
transition period, pending full authorisation from
UK regulators. Similar arrangements apply to
financial market infrastructure providers,
electronic money and payment institutions,
registered account information service providers
and EEA securities and funds that are offered or
marketed into the UK. Entry into the TPR is
subject to firms having notified the regulators
before the end of the transition period. The
notification window is therefore now closed.
The Financial Services Contracts Regime
(“FSCR”): The FSCR enables firms which have
not entered the TPR to wind down their UK
business in an orderly fashion after the
transition period. The FSCR will automatically
apply to EEA passporting firms that have not
notified the UK regulators that they wish to
enter the TPR, but have pre-existing contracts
in the UK which a firm would need a PRA or
FCA permission to continue to service. The
FSCR took effect from the end of the transition
period at 11pm on 31 December 2020.
Firms in the FSCR are required to keep their
authorisation in their home state and must
notify the appropriate regulator if their
authorisation is cancelled or varied.
The FSCR provides two mechanisms:
•Supervised run-off (“SRO”) – for EEA firms

with UK branches or top-up permissions in
the UK which do not enter the TPR, and EEA
firms which entered the TPR but did not
secure a UK authorisation at the end; or

•Contractual run-off (“CRO”) – for EEA

services firms with no UK branch.
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All overseas firms
Although there are no immediate changes to
the overseas access regime in the UK, all
overseas firms, including firms within the TPR,
should be aware of potential upcoming
changes to some aspects of the framework.
The UK Government has always been a
supporter of open, global financial markets
‘underpinned by the highest regulation’. With
these objectives in mind, the Government has
published a call for evidence on the overseas
framework and introduced measures in the
Financial Services Bill. The FCA and PRA have
also recently consulted on their approach to
international firms.
•Call for evidence on the overseas

framework: To help the Government
understand how the UK’s current overseas
framework supports its position as a global
financial centre, and to ensure the UK’s
legislative and regulatory regimes for
overseas access achieve the goal of
attracting liquidity and activity to the UK
while supporting financial stability and
openness in financial markets, HM Treasury
published a call for evidence on the overseas
access framework in December 2020. The
call for evidence seeks views on some of the
options for access currently available to
overseas firms, in particular:

• the overseas persons exclusion under the

Financial Services and Markets Act 2000
(Regulated Activities) Order 2001 (“RAO”)
which provides for access by overseas
firms without requiring any form of
authorisation, recognition or registration;

• the onshored third-country equivalence

regime for investment firms in UK
MiFIR; and

• exemptions for overseas firms in the

Financial Services and Markets Act 2000
(Financial Promotion) Order 2005, in
particular in relation to overseas insurance.

Although the focus of the call for evidence is
on the areas listed above, the Government is
also looking for thoughts more generally on
all aspects of the UK regulatory perimeter as
it applies to overseas firms and their
subsidiaries (including other exclusions in the
RAO which are relevant to an overseas firm’s
business such as the intragroup exemption).
•Financial Services Bill: Some of the

measures proposed in the Financial
Services Bill (see our blog post here),
currently being considered by Parliament,
aim to promote openness between the UK
and overseas markets:
• Introducing an Overseas Funds Regime,

which will provide equivalence for retail
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investment and money market funds,
enabling easier access to overseas funds
for UK consumers.
• Updating the UK MiFIR regime, which

regulates the activities of third country
investment firms in the UK, following an
equivalence decision. The proposed
amendments will also aim to clarify the
scope of the reverse solicitation regime. In
addition, the FCA will be granted certain
powers, including to:
–specify reporting requirements for

registered third country investment
firms, to help ensure the FCA has
appropriate oversight of those firms; and

–in certain circumstances, impose

temporary restrictions or prohibitions in
relation to registered firms performing
investment or activities in the UK or
withdraw the firm's registration.

•FCA and PRA approaches to international

firms:

• FCA: Following a consultation (CP20/20)

on its general approach to international
firms in September 2020, the FCA
published the final approach document in
February 2021. The final approach
document supplements the FCA’s existing
guidance on its approach to authorisation
and supervision. While the publication is
not specifically focused on Brexit and is
relevant to all overseas firms, it will be
relevant to firms which have entered the
TPR with a view to obtaining full
authorisation in due course. See HSF
briefing on CP20/20 here.

• PRA (banks and insurers only): The PRA’s

current supervisory statements on its
approach to branch authorisation and
supervision for banks (SS1/18) and
insurers (SS2/18) can be found here and
here. For banks, the PRA recently
published a consultation paper (CP2/21)
setting out proposals for its updated
approach to supervising the UK activities
of banks and PRA authorised investment
firms that are headquartered outside of
the UK or are part of a non-UK group. The
consultation paper includes a draft
supervisory statement to supersede the
existing PRA Supervisory Statement 1/18.
See HSF blog post on CP2/21 here.

The proposed updates to the FCA and PRA’s
approaches to international firms do not
differ significantly from the current approach
to the authorisation of branches and
subsidiaries, but have been updated to
reflect the current position of the regulators
and the UK market.
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5. Equivalence and Divergence – Current state of play
EU

UK
Approach to equivalence

The Commission will only grant equivalence if it is in the EU’s
interest to do so; it will look beyond short-term adaptation and
fragmentation costs to its long-term interests (cf its hardline on the
share trading obligation (“STO”) and derivatives trading obligation
(“DTO”) – see below).
A Commission communication in July 2020 stated clearly that, in
determining equivalence, the Commission will be considering three
issues in particular:
•how the UK will diverge from EU frameworks after 31 December

The Government has said that it 'intends to use its equivalence
framework as one of the key mechanisms to facilitate cross-border
financial services transactions and market access’.
It will grant equivalence when it is in the UK’s economic interests to do
so, taking a technical, outcomes-based approach that prioritises
stability, openness, and transparency.
HM Treasury has published a guidance document for the UK’s
equivalence framework.

(see box below);

•how the UK will use its supervisory discretion regarding EU firms; and
•how the UK's temporary regimes will affect EU firms.

Equivalence decisions
Despite the current near-total regulatory alignment, EU equivalence
decisions in favour of the UK have been limited to temporary
decisions for critical market infrastructure:
•a temporary decision on central counterparties (“CCPs”)

(Sep 2020) which expires on 30 June 2022; and

•a time-limited decision on central securities depositories (“CSDs”)

(Nov 2020) which expires on 30 June 2021.

The Commission communication in July 2020 stated that equivalence
assessments had not been initiated in some areas, in some cases
because equivalence decisions had already been granted (eg central
bank exemptions in EMIR, MiFIR and the Securities Financing
Transactions Regulation (“SFTR”)) and, in others, because the EU
legal framework is not yet fully in place (examples given in footnote 21
to the Commission communication include: derivatives trading and
clearing obligations under Art 33(2) MiFIR; and provision of services
to EU professional clients and eligible counterparties under Art 47
MiFIR). The communication also stated that the Commission was not
planning to adopt equivalence decisions in areas where the legal
framework is not yet fully in place in the ‘short or medium term’.

In November 2020, HM Treasury unilaterally granted the EU a wide
range of equivalence determinations. The decisions cover various
activities – in some instances, the decisions will enable UK firms to
continue using EEA products and services, and in others they should
avoid increased cost and complexity for firms.
(Note: To provide stability to overseas firms, nearly all (other than
certain CCP decisions which were being re-made) EU equivalence
determinations for non-EU jurisdictions have been onshored into
UK law.)

Future equivalence decisions
•In areas where the Commission has said the EU legal framework is

not in place – unlikely in the ‘short or medium term’ – see above.

•In December 2020, the Commission provided an update on

equivalence as part of a TCA Questions & Answers document. The
Commission said it would not take any equivalence decisions ‘at this
point in time’ and that the Commission’s equivalence assessments
for the UK will continue, citing the need for further clarifications
following its assessment of the UK's replies to its equivalence
questionnaires in 28 areas.

•The Commission has stood firm and maintained its hardline

approach and has refused to grant equivalence for the STO and
DTO, even at the risk of disruption to both EU and UK markets.

•Equivalence assessments are unlikely in areas where the

Commission fears the UK will diverge from EU standards.
See below.

The UK Government stated in November 2020 that it is not ruling out
further equivalence decisions for the EEA in the future as ‘it continues
to believe that comprehensive mutual findings of equivalence
between the UK and the EEA States are in the best interests of both
parties, however, the UK awaits clarity from the EU about their
intentions’.
When it became clear that equivalence from the EU would not be
forthcoming, the FCA softened its stance and used the TTP to modify
the UK STO and DTO.
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EU

UK
Divergence

•Divergence from EU legislation will continue to be one of the main

sticking points – the need to look forward rather than solely assess
the current position makes equivalence assessment even more
challenging (and goes beyond the EU’s historic approach to
assessments).

•The Commission will be looking for signs of potential divergence in

the 2,500 pages the UK Government is said to have sent to the
Commission in response to its equivalence questionnaire.

•The Commission would also appear to be scrutinising statements

and publications by the UK Government and regulators. In June
2020, Michel Barnier spoke about analysing HM Treasury’s paper
on its future regulatory framework ‘in detail to gain clarity on how
UK rules will evolve’. A Commission financial services spokesman
was also reported to have said, in relation to the UK’s equivalence
determinations in November 2020, that the papers published by
the UK had still not provided further clarity on possible divergence
from EU rules going forwards.

•Until the EU is confident it knows the areas where the UK plans to

make changes and the scope of those changes, equivalence
decisions are unlikely to be forthcoming. For example, in relation to
the equivalence decision on CSDs granted in November 2020, the
Commission has already said that market participants should
expect a situation without further equivalence in this area given
UK’s decision not to implement the new CSD settlement
discipline regime.

Below is a non-exhaustive list of areas which are likely to diverge from
EU standards.
Known areas of divergence (eg mentioned in ministerial statements and
consultation papers):
•Solvency II review – including the risk margin, matching adjustment,

operation of internal models and reporting requirements for
insurers

•CSD Regulation – UK will not be implementing the new settlement

discipline due to apply in February 2021

•PRA-designated investment firms will not be required to

re-authorise as credit institutions

•Investment Firms Prudential Regime – based on the most recent

FCA consultation (CP 20/24), three areas of the EU Investment
Firms Directive (“IFD”) and IFR have so far been identified as
intended to be adapted for the UK market (although further areas
may be identified in anticipated future consultations):
• application of the K-CMG K-factor;
• EU IFR’s reporting requirements (currently under consideration

by the EBA); and

• treatment of intangible assets deducted from own funds
•The requirements in the Bank Recovery and Resolution Directive

(“BRRD II”) that do not need to be complied with by firms until after
the end of the EU Exit Transition Period were not transposed, in
particular Article 1(17) which revises the framework for MREL
requirements across the EU.

•SFTR – the reporting obligation for non-financial counterparties has

not been incorporated into UK law.

Other:
•Early indicators are that the UK will chart its own course in new

frameworks for payments, cryptoassets and the promised “new
green taxonomy”.

•More generally, some of the proposals within the Future Regulatory

Framework, will ensure more rule-making powers are delegated to
the PRA and FCA. This creates more opportunities for granting
flexibility, both to individual firms (eg via rule waivers) or to the
industry as a whole (as was so for certain rules during the COVID
pandemic). More scope for divergence?
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6. Outlook ahead
Although the TCA has been agreed,
uncertainties remain for the UK financial
services industry. The new EU-UK relationship
will take time to bed down and a clear picture
of how the relationship will operate in practice
is unlikely to emerge for some time yet.
However, as the March milestone draws near,
what agreement is reached, if anything, on the
establishment of a cooperation framework at
that juncture may provide an early indication
of how the EU-UK relationship will develop in
the future.
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