Foreign investment regulation: country by country guide
PRINT
VERSION
Interactive map
RUSSIA

EUROPEAN
UNION
GERMANY

CANADA

UK
FRANCE

ITALY

MIDDLE EAST

JAPAN

SPAIN

SOUTH KOREA
CHINA

USA

THAILAND

AFRICA

INDIA

SINGAPORE

LATIN
AMERICA

INDONESIA
SOUTH AFRICA

Click to
explore

AUSTRALIA

MALAYSIA

Foreign investment regulation: country by country guide
PRINT
VERSION
Australia
WORLD MAP

Key applicable laws

BACK

NEXT

Foreign Acquisitions and Takeovers Act 1975 (FATA).
Foreign Acquisitions and Takeovers Regulations 2015 (FATR).

Competent authority

The Foreign Investment Review Board (FIRB) reviews qualifying foreign investments and advises on implications for the national interest. The
Treasurer, advised by FIRB, takes the decision as to whether to permit, impose conditions on, or prohibit the transaction.
The process is separate to the merger control review process before the Australian Competition and Consumer Commission.

Sectors covered

All sectors.
Businesses / corporations / assets in specified sensitive sectors (media, agriculture, telecoms, defence / military, transport, encryption
and security technologies, communication systems, extraction of uranium / plutonium, and operation of nuclear facilities) are subject to
stricter regulation.
Acquisitions of agricultural, commercial and residential land, and mining / production tenements, also fall within the scope of FATA.
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Monetary thresholds
Investor

Form of investment
in Australian3
business/assets4

Target valuation threshold

Foreign government investor

All businesses

≥ A$0

Foreign investor

Media business

≥ A$0

Agribusiness

≥ A$58m5 (£32m / US$41m approx.)

Other business

≥ A$266m (£143m / US$187m approx.)

Foreign investor from Chile,
China, Japan, New Zealand,
South Korea, US

Media business

≥ A$0

Agribusiness

China, Japan, South Korea: ≥ A$58m6 (£32m / US$41m approx.)
Chile, New Zealand, US: ≥ A$1,154m7 (£618m / US$810m approx.)

Sensitive business

≥ A$266m (£143m / US$187m approx.)

Other business

≥ A$1,154m (£618m / US$810m approx.)

3

Covers foreign-to-foreign transactions where target has Australian subsidiaries/assets.

4

Separate thresholds apply to land acquisitions.

5

Value of consideration for acquisition plus value of other interests held by the foreign investor/associates in target.

6

Value of consideration for acquisition plus value of other interests held by the foreign investor/associates in target.

7

Value of consideration for acquisition plus value of other interests held by the foreign investor/associates in target.

Page 2/6

Foreign investment regulation: country by country guide
PRINT
VERSION
Australia
WORLD MAP

Transactions covered
cont.

BACK

NEXT

For control thresholds see ‘Notification’ below.
Foreign investor
This is defined as:
••an individual not ordinarily resident in Australia; or
••a foreign government or foreign government investor; or
••a corporation8 in which an individual not ordinarily resident in Australia, foreign corporation or foreign government holds ≥ 20%; or
••a corporation9 in which two or more foreign persons hold ≥ 40%.
Foreign government investor
This is defined as:
••An entity in which:
––a foreign government or separate government entity holds ≥ 20%; or
––foreign governments or separate government entities of more than one foreign country hold ≥ 40%.

8

Or trustee of a trust or general partner of a limited partnership.

9

Or trustee of a trust or general partner of a limited partnership.
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Notifiable actions
For notifiable actions, pre-completion notification and approval is mandatory.
Notifiable actions include acquisitions by a foreign investor of ≥ 20% in a target’s securities10 if the target is:
••an Australian corporation carrying on an Australian business; or
••an Australian trust unit; or
••a holding entity of either of them,
and the target is valued above the monetary thresholds set out above.
Significant actions
For significant actions which do not constitute notifiable actions, notification is voluntary, but the Treasurer has broad powers to intervene.

Review procedure
and time limits

Notification and review procedure
Notifications are made to FIRB, which consults with relevant government departments and agencies before advising the Treasurer.
The Treasurer will then decide whether to grant a (conditional or unconditional) ‘no objections’ notification or to prohibit the transaction.
Time limits
The Treasurer has 30 calendar days from notification to make a decision plus 10 calendar days to notify the applicant (subject to potential
extension on various grounds).

Substantive test

10

Whether or not the proposal is in the ‘national interest’, taking into account factors including national security, competition, other Australian
government policies (including tax), economic impact, community impact, employees, and the character of the investor.

Stricter rules apply in relation to foreign government investors and sensitive sectors (for example in the media sector any holding ≥ 5% requires notification).
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Criminal penalties
Criminal sanctions (a fine of < A$157,500 (£84k / US$110k approx.) or < 3 years’ imprisonment) may be imposed if:
••a notifiable action is taken without receipt of a no objection notification; or
••a significant action is notified, and that action is taken without receipt of a no objection notification; or
••an order of the Treasurer, or a condition of that order, is contravened.
Liability extends to parties that incite others to commit an offence (which could include company officers).
Orders
The Treasurer may make orders prohibiting an action from being taken if the Treasurer deems the proposed action to be contrary to
national interest.
If an action has already been taken without FIRB approval, and the Treasurer deems the action contrary to the national interest, the Treasurer
may make a ‘disposal order’ to effectively unwind the action by requiring disposal of the interest held.

Judicial review

No right to appeal/judicial review.

Current trends
and outlook

In recent years there has been a marked increase in the value of approved foreign investment proposals, with the United States and China as
Australia’s two largest overall sources of approved foreign investment. For the first time since 2012-2013, the United States surpassed China
as the largest source for approved proposed investment due to an increase in United States approvals for investments in real estate and the
manufacturing, electricity and gas sectors.
Notably, in the past year:
••a number of high profile foreign investment applications were reviewed, including the acquisition of the Whyalla steelworks and the acquisition
of Australia’s largest diagnostic imaging provider, I-MED Radiology Network;
••the services sector attracted the highest value of approved investment, with the value of approvals in health care doubling since FY 2017; and
••the value of residential real estate approvals declined, reflecting a slowing in foreign demand for residential real estate.
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Partner
matthew.fitzgerald@hsf.com
T +61 7 3258 6439
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Stephen Dobbs
Partner
stephen.dobbs@hsf.com
T +61 2 9225 5511

24 May 2019
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Section 721 of the Defense Production Act of 1950 (50 U.S.C. § 4565), as amended by the Foreign Investment and National Security Act of 2007
(Public Law 110-49).
Executive Order 11858 (as amended by Executive Order 13456).
US Department of Treasury implementing regulations (31 CFR Part 800) (effective 22 December 2008).
Guidance Concerning the National Security Review Conducted by CFIUS (73 Fed. Reg. 74567, 8 December 2008).
Foreign Investment Risk Review Modernization Act of 2018 (FIRRMA) (enacted 13 August 2018).
Export Control Reform Act of 2018 (ECRA) (enacted 13 August 2018)
US Department of Treasury amended interim regulations (31 CFR Part 800) (effective 11 October 2018), and interim‚ ‘pilot program’ regulations
(31 CFR Part 801) (effective 10 November 2018).

Competent authority

Committee on Foreign Investment in the United States (CFIUS).
CFIUS is a federal inter-agency body whose 9 voting members include the: (i) US Departments of Treasury (chair), Commerce, Defense, Energy,
Homeland Security, Justice, and State; (ii) Office of the US Trade Representative; and (iii) White House Office of Science and Technology Policy.
The US Department of Labor and the Director of National Intelligence are non-voting ex officio members. A further 5 White House offices have
observer status. Other federal government departments and agencies may be included in reviews of specific transactions.
Ultimately, the President makes the final decision and generally approves the CFIUS determination with regard to a transaction

Sectors covered

All sectors: CFIUS can review any ‘covered transaction’ which may impact US national security.
National security is not strictly defined and thus can be broadly interpreted, but CFIUS is particularly concerned with transactions involving:
••Critical infrastructure
––This is assessed on a case-by-case basis, but is generally defined as a “systems and assets, whether physical or virtual, so vital to the United
States that the incapacity or destruction of such systems or assets would have a debilitating impact on national security”.
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••Critical technologies
––This is defined to include export controlled defence articles or services covered by the United States Munitions List (USML) (as set out in the
International Traffic in Arms Regulations (ITAR)), items on the Commerce Control List (CCL), certain nuclear-related equipment and facilities,
items covered by Select Agents and Toxins regulations, and per FIRRMA “emerging and foundational technologies” controlled under
the Export Control Reform Act of 2018 (as such technology becomes further controlled under export control regimes, it will be captured
under FIRRMA).
In addition to transactions in the military / defence / aerospace industries, CFIUS frequently reviews transactions in the following areas:
••Telecommunications.
••Energy (eg oil and gas refining and transmission, power generation, and nuclear).
••Computers / software / semiconductors / information technology / sensitive data.
••Banking and financial services.
••Agriculture and food.
••Transportation (including bridges and ports).
••Mining.
••Water / water treatment.
••Chemicals.
••Manufacturing.
The process is separate to the US antitrust Hart Scott Rodino (HSR) merger control review process before the US Federal Trade Commission or
Department of Justice.
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CFIUS has jurisdiction over “any transaction... by or with any foreign person, which could result in control of a US business by a foreign person”.
••‘Control’ for these purposes is not defined by reference to a particular shareholding or Board representation.
––Control exists where the transaction will enable the non-US person, either directly or indirectly, to “determine, direct, or decide important
matters” affecting the US business.
––This includes the power to make decisions regarding: the sale, lease or transfer of the US business’ assets; reorganisation, merger or
dissolution of the US business; closing or relocating US production, operational or research facilities; major expenditures or investments;
issuance of debt or equity; appointment / dismissal of officers or senior personnel; and execution or termination of contracts.
––The control threshold for CFIUS is lower than would apply under the HSR merger control regime and could certainly apply to a holding of <
50% of voting securities or voting board representation.
••A ‘foreign person’ is defined as: (i) any foreign national, foreign government, or foreign entity; or (ii) any entity over which control is exercised
or exercisable by a foreign national, foreign government, or foreign entity.
••The US business need not be the direct target of the transaction (transactions between non-US deal parties can still implicate CFIUS
jurisdiction to the extent the transaction would result in non-US control of the target’s US subsidiary or affiliate).
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FIRRMA expands CFIUS jurisdiction to include the following transactions (now ‘covered transactions’):
••‘Other investments’, which are defined as non-controlling investments (direct or indirect) by a non-US person in US companies holding critical
US technology or infrastructure or the personal data of US citizens, where such non-controlling investments allow the non-US person access
to a US company’s “material non-public technical information”, excluding financial information; give directorship or observer rights on a US
company’s board; or grant decision-making authority, other than through voting shares, regarding critical technologies, critical infrastructure,
or sensitive personal data (with CFIUS to develop regulations limiting application of this provision to investments from countries that are
deemed to present a national security threat to the US).
••Changes in non-US investors’ existing ownership stakes in US companies that result in control of the US business (this provision is in effect) or
that would constitute non-controlling “other investments” (awaiting CFIUS implementing regulation).
••Acquisitions and leases by, or concessions to, a non-US person of real estate located within the United States that is (i) within, or functioning
as, an air / seaport, or (ii) located in “close proximity” to a US military installation or other facility that presents national security sensitivities,
or could reasonably provide the non-US person with the ability to “collect intelligence on activities being conducted at such an installation”, or
else “could otherwise expose national security activities at such a installation” (this codifies current CFIUS practice, though additional details
are awaiting CFIUS implementing regulations, including regulations limiting application of this provision to investments from countries that are
deemed to present a national security threat to the US). This provision does not apply to an acquisition, lease or concession of a single housing
unit, or of real estate in “urbanized areas” (subject to further regulation that CFIUS may issue).
••Transactions arising in a bankruptcy proceeding or other form of default on debt (awaiting CFIUS implementing regulation).
••Any transaction, transfer, agreement or arrangement designed to “evade or circumvent” CFIUS jurisdiction (this provision is in effect).

Page 4/11

Foreign investment regulation: country by country guide
PRINT
VERSION
United States (US)
WORLD MAP

Transactions covered
cont.

BACK

NEXT

Certain transactions fall outside CFIUS jurisdiction, including:
••Solely passive investments where the non-US investor holds <10% of the voting interest in the US business (subject to FIRRMA’s “other
investments” provision noted above).
••Asset acquisitions unless the acquired assets constitute a US business.
••‘Green-field’ or start-up investments.
••Long-term leases unless the non-US lessee controls the leased US business (subject to FIRRMA’s real estate provision noted above).
••Debt transactions unless the loan conveys a right to the profits of the US business or involves a transfer of management decisions to the nonUS acquirer (subject to FIRRMA’s bankruptcy provisions noted above).
••Per FIRRMA, an indirect investment by a non-US person in a US business, via an investment fund that affords the non-US person membership
as a limited partner on the fund’s advisory board, is not deemed a covered transaction if: (i) the fund is managed exclusively by a US general
partner or managing member; (ii) the advisory board does not have the ability to control investment decisions of the fund or decisions made
by the general partner or managing member; (iii) the non-US person does not otherwise have the ability to control the fund; and (iv) the nonUS person does not have access to material non-public technical information as a result of participation on the advisory board or committee
(this provision will take effect within 18 months, and further CFIUS guidance is expected).
No turnover or deal value thresholds apply.

Notification

Notification to CFIUS is voluntary (but note the mandatory ‘pilot program’, below, now in effect, and the mandatory declaration process, below,
which is awaiting the CFIUS implementing regulation), although CFIUS can commence investigations of its own initiative at any time (ie before or
after a transaction closes), and CFIUS monitors public statements and filings relating to investment activity.
In practice, seeking CFIUS approval via a voluntary filing is generally advisable in cases where deal parties can foresee CFIUS raising potential
US national security concerns (in particular as CFIUS has the power to unwind completed deals (see below)).
Any transaction submitted to CFIUS, which CFIUS determines may proceed, receives ‘safe harbor’ insulating the transaction from further
CFIUS review.
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CFIUS ‘pilot progam’
CFIUS regulations, effective 10 November 2018, instituted a ‘pilot program’ that:
••Expands its jurisdiction to include non-controlling investments by non-US persons in certain US businesses that ‘produce, design, test,
manufacture, fabricate, or develop’ one or more critical technologies related to certain specified industries, and
••Implements FIRRMA’s mandatory declaration process for ‘pilot program covered investments’.
To trigger pilot program filing requirements:
••The US target must be a “pilot program U.S. business”, meaning the critical technology it produces or develops is either utilised in or designed
for use in a “pilot program industry”, which covers 27 industries, identified by their respective North American Industry Classification System
(NAICS) code. These are set forth in the regulation, and include aircraft, electronics, military technologies, nuclear, optics, chemical /
petrochemical, power, batteries, nano- and bio-technology, aluminium smelting, and semiconductor manufacturing. The pilot program covers
all critical technologies as defined by FIRRMA.
••The non-controlling investment by a non-US person must be a “pilot program covered investment”, meaning it affords the non-US person
(i) access to a pilot program US business’s material non-public technical information (excluding financial information); (ii) membership or
observer rights on the board or equivalent governing body of the pilot program US business or the right to nominate the same; or (iii) “any
involvement” (other than through voting of shares) in substantive decision-making of the pilot program US business “regarding the use,
development, acquisition, or release of critical technology”. The regulations confirm that any transaction giving a non-US person ‘control’ over a
pilot program US business is subject to the program’s mandatory filing requirements.
The pilot program applies to all ‘foreign persons’ and is not country-specific.
Mandatory declarations required under the pilot program must be filed at least 45 days before a transaction’s expected completion date. CFIUS
has 30 days to respond, and can request or suggest that the parties file a formal notice, initiate its own review, or conclude action. (Deal parties
can elect to file a voluntary notice in lieu of a declaration.) CFIUS has developed a web-based template for parties to use when preparing a pilot
program declaration.
Parties that do not file a mandatory declaration in connection with a pilot program covered transaction may be assessed for a civil penalty “not
to exceed the value of the pilot program covered transaction”.
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The regulations do not require a declaration for certain indirect investments by a non-US person in a pilot program US business via an
investment fund, consistent with FIRRMA’s general exclusion of certain indirect investments by non-US persons through an investment fund
(discussed above).
The pilot program was effective 10 November 2018. Program requirements do not apply to a transaction completed before that date, or
a transaction for which the parties established written “material terms” before 11 October 2018. Regulations also exempt transactions for
which, prior to 11 October 2018, a non-US person has made a public offer to buy shares of a pilot program US business, has solicited proxies
in connection with a board election of a pilot program US business, or has requested the conversion of convertible voting securities of
such business.
The pilot program is a temporary measure, and will expire when further regulations fully implementing FIRRMA become effective, and by
March 2020 at the latest.

Review procedure
and time limits

Draft filing
Parties normally submit a draft filing in advance of formal filing (which allows for engagement with CFIUS).
CFIUS is required to provide comments on a draft filing within 10 business days and to accept formal filings within 10 business days (or else
advise if such filings are deemed incomplete), but only if the filing parties stipulate that the deal is a ‘covered transaction’ and thus within CFIUS
jurisdiction (this provision will take effect within 18 months, and further CFIUS guidance is expected).
Voluntary and mandatory declarations
••FIRRMA provides that deal parties may submit a short-form declaration that will allow parties to receive CFIUS feedback without engaging in
a formal filing, which process will likely be useful for covered transactions that present less significant national security concerns (CFIUS is not
yet accepting voluntary declarations and will issue future guidance on this process).
••A mandatory declaration process under FIRRMA is required where the non-US acquirer is state-owned and the acquisition would give a
non-US government a ‘substantial interest’ (excluding investments of less than a 10% voting interest or “other investments”) in US critical
infrastructure or technology, or in US citizens’ personal data (mandatory declarations are not yet required and CFIUS will issue future guidance
on this process).
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Formal filing
The procedure following submission of a formal filing is as follows:
••45 calendar day initial review period (increased from 30 days by FIRRMA).
––If no national security risks are identified, or if such risks are resolved, no further action is taken.
••45 calendar day factual investigation period (if national security risks are not resolved in initial review) (FIRRMA provides for an extension of
15 days (ie, up to 60 days total) in “extraordinary circumstances”, which is to be defined in further CFIUS regulation).
––CFIUS will require an investigation if the transaction raises significant national security issues.
––Investigation is generally required if a non-US Government would obtain control of the US business or for major energy or critical
infrastructure transactions.
••15 calendar day Presidential review period.
––If CFIUS cannot reach a decision, or recommends that the transaction be blocked, the transaction is referred to the President.
Many cases close at the conclusion of the initial review, although CFIUS is increasingly requiring second-stage investigations.
Parties can withdraw, and if warranted, resubmit CFIUS notifications at any time during the process.
CFIUS submissions are confidential and the process generally has been non-transparent (eg CFIUS does not disclose whether a notice has been
filed or the results of its review), though Presidential determinations are public. FIRRMA requires CFIUS, in its annual report to the US Congress
(a non‑classified version of which is made public) to include greater details about the CFIUS reviews of the covered transactions, including “basic
information” about the deal parties and the time required to complete each review.
Imposition of filing fees
At present, no fee accompanies a CFIUS filing. FIRRMA authorises CFIUS to issue regulations to impose a filing fee of 1% of the deal value
(capped at US$300,000). In addition, CFIUS is required to study the “feasibility and merits” of an additional fee for priority review of CFIUS
notices. Filing fees would not apply to voluntary or mandatory declarations.
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The test for CFIUS intervention is whether a covered transaction presents a threat to US national security.
National security is assessed on a case-by-case basis, and generally involves:
••Threat assessment (acquirer)
––CFIUS reviews the non-US acquirer’s prior record or intent with respect to US national security issues, taking into account whether it is, or is
controlled by, a non-US Government entity.
••Vulnerability assessment (target)
––CFIUS reviews the importance of the target US business to US national security, with focus on the following: classified information or
materials; critical infrastructure or technologies; sole source US government contracts; and proximity of the US business to sensitive
US Government facilities.
••Risk assessment (acquirer and target)
––CFIUS evaluates potential US national security consequences if vulnerabilities are exploited by a non-US acquirer.

Enforcement powers
and penalties

CFIUS can prohibit a transaction pre-closing (with Presidential approval) if US national security concerns are not resolved to its satisfaction.
CFIUS can impose pre-closing ‘mitigation’ remedies (which will often be negotiated with the parties), designed to reduce US national security
risks, such as:
••Establishing guidelines for handling US government contracts and other sensitive information or sensitive personal data.
••Ensuring only US citizens handle certain products and services, and / or ensuring that such products and services are located only in the US.
••Notifying the US Government in advance for approval of non-US nationals’ visits to the acquired US business.
••Providing the US Government with the right to review (and object to) certain business decisions that raise US national security issues.
FIRRMA provides CFIUS with the authority to suspend covered transactions that pose national security risks pending the completion of CFIUS
review (this provision is in effect).
Compliance with mitigation remedies is monitored by the US Government post-closing, with penalties for violations.
CFIUS can unwind a transaction post-closing (with Presidential approval) if US national security concerns are not resolved to its satisfaction.
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Judicial review

Findings and decisions of the President are not subject to judicial review. However, the process that CFlUS / the President apply in reaching a
determination can be subject to a due process (constitutional) challenge. Per FIRRMA, such civil action must be brought in the Federal Appellate
Court in Washington, DC.

Current trends
and outlook

In recent years there has been a general upward trend in CFIUS filings (eg 93 filings in 2010 vs 143 in 2015), with a broader interpretation of US
national security in many sectors, which is expected to continue, especially in light of FIRRMA’s enactment.
Deal parties should anticipate heightened CFIUS scrutiny of transactions, particularly in the technology, semiconductor and telecommunications
sectors, even where there are no US deal parties (but the transaction would result in non-US control of the target’s US subsidiary and / or US
technology portfolio).
Given the increase in notifications and the consequent demand on CFIUS resources, some acquirers are taking the strategic approach of filing
for CFIUS review even for transactions that may not present significant national security issues, so that CFIUS will have undertaken its threat
assessment for such acquirers which may then facilitate a more streamlined review on subsequent target transactions that potentially may raise
greater national security concerns.
Despite the current focus on attracting overseas investment in the US, certain US officials remain sceptical of proposed acquisitions by Chinese
state owned enterprises (and many privately owned Chinese entities), and thus any attempt by such enterprises to acquire a US business
(particularly one operating in the technology sector) may encounter significant CFIUS scrutiny.
FIRRMA, as noted above, expands CFIUS jurisdiction to address increasing national security concerns over non-US acquisitions of US critical
technology and infrastructure. Questions about how CFIUS will implement FIRRMA remain. While certain provisions take effect immediately or
within 18 months (or February 2020), many details must await the issuance of new CFIUS regulations which is a potentially lengthy process. In
any event, FIRRMA has clearly codified into law the recent heightened CFIUS scrutiny of transactions by non-US deal parties, particularly in the
technology, telecom and infrastructure sectors.
FIRRMA also reflects current political concerns regarding Chinese investment into the US. For example, the law requires the US Department
of Commerce to issue a report every two years (through at least 2026) on “foreign direct investment transactions made by entities of the
People’s Republic of China in the United States”. This report is to include a breakdown of Chinese investments based on deal value and business
sector, a list of companies incorporated in the US purchased through government investment by China, and an analysis of patterns in Chinese
investments and the extent to which those patterns align with the objectives outlined by the Chinese Government in its “Made in China
2025 plan”.

Page 10/11

Foreign investment regulation: country by country guide
PRINT
VERSION
United States (US)
WORLD MAP

Current trends and
outlook cont.

NEXT

FIRRMA, however, does not expand CFIUS review to US economic issues, and post-FIRRMA CFIUS remains focused exclusively on national
security. Legislation that would formally introduce economic factors in the foreign investment review process, the United States Foreign
Investment Review Act (USFIRA), was introduced in the Senate in October 2017. If enacted, USFIRA would authorise the US Department of
Commerce to review covered transactions to assess their potential economic (as opposed to national security) effect on the US, creating a
process that would run parallel to CFIUS national security review. Committee hearings were held in January 2018. Additional formal legislative
action on this legislation in the current Congress is still awaited, and any bill enacted by the Senate and House would need to be signed by the
President before taking effect.
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