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Introduction

Welcome to the fourth edition of the
Herbert Smith Freehills “Guide to Private
Wealth in Asia.”

Richard Norridge
Head of Private Wealth – Asia
Herbert Smith Freehills

As with the three prior editions, the aim behind the Guide is to
provide private clients, business people and lawyers with
concise information on trusts, estates and probate issues in key
private wealth centres across the region. As well as updating the
questions contained in the third edition, this fourth edition
includes a new question dealing with whether there is a regime
for keeping a register of beneficiaries of trusts (or equivalent) in
each jurisdiction.
Herbert Smith Freehills publishes a number of pan-Asian
Guides covering areas such as financial services regulations,
anti-corruption and dispute resolution. Please contact us at
asia.publications@hsf.com if you would like hard copies of these
Guides or other Herbert Smith Freehills publications.
We hope that this updated Guide will prove to be a useful
resource. As always, we welcome any feedback from readers.
Please contact us if you have any suggestions or comments.

Joanna Caen
Head of Private Wealth –
Greater China
Herbert Smith Freehills

William Cheung
Associate
Herbert Smith Freehills

Hong Kong
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1. Is a Will a public document in your
jurisdiction?
Once probate is applied for and the Will lodged at the Probate
Registry, the Will becomes a document open to inspection
(subject to the control of the court) (see section 73 of the
Probate and Administration Ordinance (Cap. 10) (“PAO”) for
further information).

2. What are the principal formal requirements
for a valid Will or other testamentary
disposition in your jurisdiction? Please
include in your answer any special
requirements relating to execution.
A Will must be in writing (various forms are accepted, eg, written
by pen, pencil, typewritten, printed) and signed by the testator
(“testator” refers to both a testator and testatrix) or such person
as directed by the testator in the testator’s presence.
The testator must also either sign their Will or acknowledge
their signature in the presence of two or more independent
witnesses present at the same time.
There is no requirement that the Will must be executed before a
notary or other authority (see section 5(1) of the Wills Ordinance
(Cap. 30) (the “Wills Ordinance”) for further details).

3. In what circumstances will a court in your
jurisdiction regard a Will as duly executed
even though it does not fulfil these formal
requirements (for example, because it
fulfils the requirements for the execution of
a Will in another jurisdiction)?
Section 5(2) of the Wills Ordinance provides that a document
purporting to embody the testamentary intentions of a
deceased person shall be deemed to be duly executed
(notwithstanding that it has not been executed in accordance
with the usual formal requirements). The court must be
satisfied that there can be no reasonable doubt that the
document embodies the testamentary intentions of the
deceased person.
Further, section 24 of the Wills Ordinance states that a Will
shall be treated as properly executed if its execution conforms
to the internal law in force in the territory where it was executed.

The law takes a different approach to movable and immovable
property. Generally, in relation to immovable assets the valid
execution of a Will is determined by the law of the place where
those assets are situated. However, the law of the deceased’s
domicile at the date of their death determines the valid
execution of a Will relating to movable assets.

4. How can a Will be amended or revoked and
what is the effect of marriage and divorce
in this regard?
Amendments to the text of a Will after execution are generally
not valid unless such alteration is executed by the testator “in a
manner in which they could validly execute a Will at the time such
alteration was made”.
The Will, with any such alteration, shall be deemed to be duly
executed if the signature of the testator, and the signature of
each witness if any is required, is made:
••On some other part of the Will opposite or near to such

alteration; or

••At the foot or end of or opposite to a memorandum referring

to such alteration and written on some other part of the Will.

See section 16 of the Wills Ordinance for further details.
Pursuant to section 17 of the Wills Ordinance, a Will may also
be amended by way of a codicil (being a short document
amending a Will).
A Will can only be revoked by:
••The testator’s marriage (unless it is the testator’s clear

intention as recorded in the Will, prior to the marriage, that
the Will would not be revoked by the marriage);

••Another valid Will that revokes an existing Will;
••A written revocation executed in a manner in which the

testator could validly execute a Will; or

••The burning, tearing or otherwise destroying of the Will by

the testator, or by some other person in their presence and at
their direction, with the intention of revoking it.

A partial revocation will result from a valid dissolution,
annulment or avoidance of the testator’s marriage ie, an
appointment of the former spouse as executor/trustee/
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beneficiary Will lapse, as Will any gift to the former spouse,
unless a contrary intention appears in the Will (see sections 13
to 15 of the Wills Ordinance).

9. Other than the failure to observe the
formal requirements, how else can a Will
be challenged?

5. Can an overseas Will govern movable and
immovable assets in your jurisdiction?

A Will is invalid if the testator has:

Pursuant to Hong Kong law, the devolution of immovable
property is governed by the law of the jurisdiction in which that
property is situated. Movable property wherever situate is
governed by the law of the deceased’s domicile at the date
of death.
The Hong Kong court usually takes into account and respects
a grant or order issued by a foreign court when considering
an application for a local grant of probate and letters
of administration.

6. Would an executor or administrator
appointed in another jurisdiction be
recognised in your jurisdiction as having
the power to collect in assets?
The court recognises grants of probate and letters of
administration issued by a court in a designated country or
place as provided in Schedule 2 of the PAO (which currently are
the Australian states of Tasmania, Victoria and South Australia,
the Northern Territory of Australia, New Zealand, Singapore,
Sri Lanka and the United Kingdom) and will reseal such grants in
Hong Kong. They will effectively hold the same force and effect
as grants issued by the Hong Kong court itself, and an executor
or administrator appointed in these countries would be
accordingly recognised in Hong Kong.
Where an executor or administrator is appointed in a
jurisdiction not named in Schedule 2 of the PAO, they will need
to apply to the Hong Kong courts for a fresh grant.

7. Are there forced heirship rules in your
jurisdiction?
No. Subject to issues relating to maintenance (see section ten
below), Hong Kong recognises full testamentary freedom.

8. In what circumstances can an executor,
administrator or equivalent be removed?
The court has discretion to replace an executor/administrator.
Relevant factors when exercising that discretion can include
whether that person:
••Has become disqualified from acting (eg, been sentenced to a

term of imprisonment);

••Is incapable of performing their duties (eg, due to physical or

mental disability); or

••Is unsuitable for the position (eg, failed to render a full and

proper account or has been unjustifiably dilatory in
distribution of monies).

Separately, a grant could also be revoked where it ought not to
have been granted (eg, for technical reasons).
See section 33 (in particular Subsection (3)) of the PAO, and
Paragraph D3/33/1 of the Hong Kong Civil Procedure 2012 for
further details.
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••No knowledge of or has not approved the contents of the

Will; or

••Does not have the requisite mental capacity (known as

“testamentary capacity”) to make such a Will.

A testator’s testamentary capacity is determined by the four
limbs of the test established under Banks v. Goodfellow [1870] LR
5 QB 549 (applied in Hong Kong). The first three the testator
must understand and the fourth one must not apply to they:
••The nature and effects of the document they are signing (ie,

that it is a document that will take effect on their death, governs
their assets and the effect that it will have over those assets);

••The nature and extent of their assets (in broad terms and not

to the last dollar);

••The people who might have “moral claims” on they estate ( ie,

the people who might sensibly be expected to be considered
as beneficiaries); and

••“…no disorder of the mind shall poison the Testator’s affections,

pervert they sense of right or prevent the exercise of the
natural faculties”.

A Will can also be invalidated in cases of fraud, forgery or undue
influence. An example of forgery is where someone writes
another person’s Will and forges the testator’s signature. The
deceased’s Will must also be the “offspring of his own volition,
and not the record of someone else’s”. Otherwise, the court may
conclude that it has been obtained by undue influence.

10. If someone dies intestate, how are the
assets administered and distributed?
The law of intestacy is governed by the Intestates’ Estates
Ordinance (Cap. 73) (the “IEO”). It provides for the distribution
of assets to relatives, firstly identified by named relationships
(eg, spouse, children, parent, etc) followed by relatives
restricted to close blood relationships (eg, grandparents and
persons descended from them). Legitimate and illegitimate
children are treated in the same way. The various scenarios are
described under section 4 of the IEO.
Regarding administration of an intestate estate, a beneficiary
can apply for letters of administration. Rule 21 of the
Non-Contentious Probate Rules (Cap. 10A) provides for the
following order of priority:
••The surviving spouse or the surviving partner or partners to a

union of concubinage (eg, the second wife (and the third, etc)
taken during the life of the first wife) entered into before
7 October 1971;

••The children of the deceased including any children born of a

union of concubinage entered into before 7 October 1971, or
the issue of any such child who has died during the lifetime of
the deceased;

••The father or mother of the deceased; then
••The brothers and sisters of the deceased or the children of

any deceased brother or sister of the deceased who has died
during the lifetime of the deceased.

Hong Kong
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The High Court, under section 36 of the PAO, has the power to
appoint a person who is not in the above hierarchy to administer
the estate.
Prior to the grant of letters of administration, section 10 of the
PAO provides that the estate of the intestate is vested in the
Official Administrator (defined as the Registrar of the High
Court) who may, if he thinks fit, receive and take possession of
the same. Furthermore, the Official Administrator may apply
under section 16 of the PAO to obtain a grant to administer the
intestate’s estate.

11. If a Will is valid, can someone who feels
they have been inadequately provided for
bring a claim?
Yes. A disappointed party may make a claim for reasonable
financial provision as long as they meet the requirements under
the Inheritance (Provision for Family and Dependants)
Ordinance (Cap. 481) (the “I(PFD)O”). Potential applicants
include those who were financially dependent on the testator,
such as the testator’s spouse, former spouse (who has not
remarried and was maintained by the testator immediately
before death), parent, children and/or other relations under
specific circumstances (see section 3 of the I(PFD)O).

12. Is there inheritance tax (or any equivalent
such as stamp duty) in your jurisdiction?
No. This was abolished as of 11 February 2006.

13. Does your jurisdiction recognise trusts or
other separation of legal and beneficial
ownership?
Yes.

14. Is your jurisdiction a party to the Hague
Convention on the Civil Aspects of
International Child Abduction on the law
applicable to trusts and on their recognition?
Yes.

15. Does a professional executor or trustee
(or equivalent) in your jurisdiction require
a licence?
Yes, the new licensing regime for trust and company service
providers (“TCSPs”) came into force on 1 March 2018 under the
Anti-Money Laundering and Terrorist Financing Ordinance
(Cap. 615) (“AMLO”). Under the new licensing regime, TCSPs
are required to apply for licences from the Registrar of
Companies and satisfy a “fit-and-proper” test before they can
provide trust or company services by way of business in
Hong Kong. TCSPs also have to comply with statutory due
diligence and record-keeping requirements under Schedule 2
of AMLO.
Under the new licensing regime the Registrar has the power to
grant, refuse to grant, renew, suspend or revoke a licence, and
impose or vary any conditions in relation to a licence. A TCSP
licence will generally be valid for three years. TCSP licensees are
required to obtain prior approval from the Registrar before any
person becomes an ultimate owner, a partner or a director of a
licensee. Within one month of any change, TCSPs should also
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notify the Registrar of any changes of other particulars
previously provided in connection with an application for the
grant or renewal of a licence. A TCSP licensee who intends to
cease to carry on the trust or company service business is also
required, before the intended date of cessation, to notify the
Registrar of that intention and the intended date of cessation.
Any person who carries on a trust or company service business
in Hong Kong without a license after 1 March 2018 commits an
offence and is liable on conviction to a fine up to HK$100,000
and imprisonment up to six months (subject to certain
arrangements).
Furthermore, certain investment advisory activities may require
a trustee ( ie, a trust company) to be licensed by the Securities
and Futures Commission. Once such trust company is
registered under Part VIII of the Trustee Ordinance (Cap. 29)
(the “Trustee Ordinance”), it is exempt from licensing with
regard to the following activities (according to Schedule 5 of the
Securities and Futures Ordinance (Cap. 571)):
••Type 1 (dealing in securities);
••Type 4 (advising on securities);
••Type 5 (advising on futures contracts);
••Type 6 (advising on corporate finance); and
••Type 9 (asset management).

16. What are the duties of a trustee (or
equivalent) in your jurisdiction?
Trustees in Hong Kong owe a clearly defined statutory duty of
care under section 3A of the Trustee Ordinance (Cap. 29).
Trustees must exercise such care and skill as is reasonable in
the circumstances having regard to any special knowledge or
experience the trustee may have or, in the case of professional
trustees, may be expected of a person acting in the course of
the relevant kind of business. This duty may, subject to the
restrictions set out below (in section 18), be excluded or
modified by the trust instrument.
In addition, to the statutory duty of care, there are a number of
general principles arising under the common law. However, the
actual duties will depend on each particular trust, with reference
to the terms of the instrument creating that trust. These terms
can vary the general duties of a trustee, except the duties of
care and good faith.
Some of the general duties include (with various exceptions
under each duty):
••Duty to get in the trust property;
••Duty to insure trust property;
••Duty of loyalty;
••Duty to keep accounts and supply information;
••Duty to consider the likely consequence of a proposed

exercise of power (ie, dispositive power) on the beneficiary
and the trust fund; and

••Duty to act impartially between beneficiaries.

17. In what circumstances can a trustee (or
equivalent) be removed?
In addition to any express removal provisions in the trust deed,
pursuant to section 40A of the Trustee Ordinance, beneficiaries
who are absolutely entitled to trust property are able to appoint
and remove trustees.
Hong Kong also follows the position in England and Wales
that a trustee can be removed by the court for the welfare of
the beneficiaries. This is on the basis that the trustee’s acts
or omissions:
••Are such as to endanger the trust property or show a want of

honesty;

••Indicate the trustee does not have the proper capacity or

reasonable fidelity to execute their duties; and/or

••Effectively prevent the trust from being properly executed.

In addition, there are statutory powers under the Trustee
Ordinance to substitute a trustee including specific provisions
where the trustee:
••Has passed away; (section 37)
••Has been outside of Hong Kong for more than 12 months;

(section 37)

••Has been sentenced to a term of imprisonment; and/or

(section 42)

••Is mentally unable to act as trustee. (section 40B)

18. To what extent can a trustee limit its
liability in a trust deed?
A trust deed’s exemption clause can validly exempt all trustees,
other than professional trustees, from liability for all breaches of
trust, except those arising from fraud. Pursuant to the recent
addition of section 41W to the Trustee Ordinance, professional
trustees cannot exclude liability arising from fraud, wilful
misconduct and/or gross negligence.

19. How can a trustee protect itself if it needs
to bring or defend proceedings?
Where a trustee proposes to engage in litigation (either
defending or pursuing) it can – by way of a Beddoe application
– apply to the court to determine the appropriateness of it
taking such action.
Such an application allows the trustee to protect itself against
any costs incurred during the course of, and as a result of,
proceedings it brings as trustee or executor, as between itself
and the beneficiaries. Although a trustee is entitled to be
indemnified out of the trust fund for expenses properly incurred,
there is always a risk that such expenses are not considered
“properly” incurred. The application allows the trustee to seek
an order from the court authorising it to continue with the
proceedings and to be indemnified out of the trust fund in
respect of any costs it may be required to pay to another party
in the proceedings.

GUIDE IN PRIVATE WEALTH IN ASIA

13

20. What regime is there in your jurisdiction if
someone loses capacity eg, a guardianship
board?
If a person loses capacity, under the Mental Health Ordinance
(Cap. 136), a Guardian and/or a Committee can be appointed
for the purpose of helping a mentally incapacitated person and
the person(s) taking care of them.
In broad terms, the concept of a Guardian caters mainly for the
welfare of the relevant person whilst a Committee focuses more
on that person’s assets.
If a person is alleged to be mentally incapacitated, a judge may
appoint a Committee pursuant to section 11 of the Mental
Health Ordinance if satisfied that the relevant person is
incapable, by reason of mental incapacity, of managing and
administering their property and affairs.
A Guardian may be appointed by the Guardianship Board
pursuant to section 59O of the Mental Health Ordinance if the
following criteria are satisfied:
••The person concerned has a mental disorder or mental

handicap of a nature or degree which warrants their reception
into Guardianship;

••The mental disorder or handicap limits them in making

reasonable decisions in respect of all or a substantial
proportion of the matters which relate to their personal
circumstances;

••Their particular needs may only be met or attended to by

Guardianship and no other less restrictive or intrusive means
are available in the circumstances; and

••It is in the interests of their welfare or the protection of others

that they have a Guardian appointed.

21. Does your jurisdiction prescribe a specific
vehicle for charitable purposes? If not,
what legal forms do charitable vehicles
usually take?
There is not a specific vehicle for charitable purposes in
Hong Kong. Most charities, however, take the form of a purpose
trust. Purpose trusts are not generally permitted in Hong Kong,
however, there is a narrow list of exceptions of which charitable
purposes are the primary ones. Charities must fall within one or
more of the following four categories:
••Relief of poverty;
••Advancement of religion;
••Advancement of education; or
••Other purposes beneficial to the community.

Charities in Hong Kong may, alternatively, take the form of an
unincorporated association or a company limited by guarantee.

22. is there any benefit in being regarded
as charitable?
A vehicle recognised by Hong Kong’s Inland Revenue
Department as a charitable institution or trust of public
character is entitled to a tax exemption pursuant to section 88
of the Inland Revenue Ordinance (Cap. 112).

Hong Kong
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Individuals may also benefit from a tax deduction for cash
donations made to charities with the above tax exemption. The
maximum amount an individual can deduct is limited to 35% of
their taxable income.

23. Is there any requirement to register a
charitable vehicle?
There is no general requirement to register as a charity in
Hong Kong. However, registration is necessary to obtain a tax
exemption (see above). If a charity wishes to conduct certain
fundraising activities, including the sale of lottery tickets or
public fundraising activities, authorisations from the Social
Welfare Department and Home Affairs Bureau are required.

24. How are charitable vehicles regulated in
your jurisdiction?
There is no single regulatory body responsible for regulating
charities in Hong Kong. Several authorities, however, have some
responsibility for regulating charities:
••The Inland Revenue Department has no obligation to monitor

charities, but it is able to review the records of any charity that
has successfully applied for a tax exemption to check that the
organisation is still charitable and that its activities are
compatible with its objects.

••The Companies Registry will require an annual return

containing specified particulars for any charity which takes
the form of a company.

••The Secretary for Justice in Hong Kong holds the role of

protector of charities and must be joined as a party in all
actions to enforce charitable or public trusts. The Secretary
for Justice may also apply to the court for relief if there is a
breach of a charitable trust or a charity is badly administered.

••Other relevant departments may also be involved if the

charities are performing tasks which fall within their remit, for
example, the Education Bureau or Department of Health if the
charity is providing education or health services.

25. On what basis may lifetime gifts be
set aside?
Some of the primary ways by which lifetime gifts may be set
aside are as follows:
••The donor lacked the capacity to make the gift. In accordance

with the principles enunciated in Re Beaney [1978] 1 WLR 770,
the question is whether the donor was capable, at the time of
the gift, of understanding that they had made a gift. The
degree or extent of understanding required depends on the
circumstances of the transaction. For example, if the subject
matter and value of the gift are trivial in relation to the donor’s
other assets, only a low-level of understanding is required.
However, if the gift represents the donor’s only significant
asset, then the level of understanding is the same as that
required for a Will.

••The gift was made as a result of actual or presumed undue

influence. Actual undue influence arises when someone other
than the donor exerts undue pressure on the donor to make
the gift. Presumed undue influence arises because of the
nature of the relationship between the donor and the other
person (eg client and solicitor). That presumption can be
rebutted by the alleged influencer.
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••The gift was an unconscionable bargain. The donor must be

under a disability or disadvantage (eg poverty or ignorance).
The bargain must be overreaching and oppressive to the
donor. Finally, the recipient of the gift must have taken
advantage of the donor’s disability or disadvantage when
receiving the gift.

Even if one of those grounds applies, the gifts are voidable
rather than void. The Court may, but is not required, to set them
aside. For example, the Court may decline to set aside lifetime
gifts if the recipients have changed their position in reliance on
the gift (known as the change of position defence). The recipient
may also raise limitation defences, including the equitable
defence of laches, to prevent gifts being set aside.
In event of bankruptcy, if the debtor made a gift at any point
during the five years prior to the presentation of a bankruptcy
petition then the trustee in bankruptcy may apply to the Court
for an order to restore the position to what it would have been if
the debtor had not made the gift. If the gift was made two years
or more prior to the presentation of a bankruptcy petition, but
less than five years, the trustee must establish either that the
debtor was insolvent at the time of the gift or that the debtor
became insolvent as a consequence of the gift. Such
circumstances are presumed (but can be rebutted by evidence
to the contrary) if the gift was made to an ‘associate’ of the
debtor (eg the spouse or relative of the debtor). If the gift was
made less than two years prior to the presentation of a
bankruptcy petition then the gift is voidable without any need to
show that the debtor was insolvent at the time of the gift or that
the debtor became insolvent as a consequence of the gift.

26. Is there a regime to allow someone to
appoint an attorney who can continue to
act after the donor loses capacity?
Yes, but only in relation to property. A mentally capable donor
may appoint an attorney only takes effect once the person
becomes mentally incapacitated. That attorneyship continues
even if the donor later loses capacity. An enduring power of
attorney only takes effect once the person becomes mentally
incapacitated. This is in contrast to a normal power of attorney,
which ends automatically if the donor loses capacity.
The enduring power of attorney regime is governed by the
Enduring Powers of Attorney Ordinance (Cap. 501). This
Ordinance imposes certain formalities to which the donor must
adhere in order to execute a valid enduring power of attorney:
••The power of attorney must be executed in the

prescribed form.

••Both the donor’s and the attorney’s execution of the enduring

power of attorney must be witnessed. The donor cannot be
the attorney’s witness. The donor must sign in front of both a
medical practitioner and a solicitor, not necessarily at the
same time, but within 28 days of each other. The doctor must
certify that the donor is mentally capable to enter into an
enduring power of attorney. The solicitor must certify that the
donor appears mentally capable.

••The donor must specify the acts and property which are

covered by the enduring power of attorney.

••The donor may appoint more than one attorney to act jointly

or severally.

Once the attorney has reason to believe that the donor is
becoming mentally incapable, the attorney must apply to
register the enduring power of attorney with the Court. It is only
once the enduring power of attorney is registered that the
attorney has power to deal with the donor’s assets. The only
exception to this is that between the application being made
and registration being granted, the attorney can use the donor’s
assets for the donor’s maintenance and the maintenance of any
other person who relies on the donor for financial maintenance.

27. Is there a regime for keeping a register of
beneficiaries of trusts (or equivalent) in
your jurisdiction?
There is no regime for registering the beneficiaries of a trust in
Hong Kong.
However, a new regime to keep records of significant controllers
of companies was introduced in March 2018 to enhance
transparency of corporate beneficial ownership. The new
regime requires that companies incorporated in Hong Kong
obtain and maintain up-to-date beneficial ownership
information by keeping a Significant Controllers Register. The
Register must be made available for inspection by law
enforcement officers upon demand.
A person has significant control over a company if any of the
below conditions are met:
••The person holds, directly or indirectly, more than 25% of the

issued shares or voting rights in the company or, if the
company does not have a share capital, a right to share in
more than 25% of the capital or profits of the company;

••The person holds, directly or indirectly, the right to appoint or

remove a majority of the board of directors of the company;

••The person has the right to exercise, or actually exercises,

significant influence or control over the company; or

••The person has the right to exercise, or actually exercises,

significant influence or control over the activities of a trust or
a firm that is not a legal person, but whose trustees or
members satisfy any of the first four conditions (in their
capacity as such) in relation to the company.

Where a trust holds shares in a company, the trustees of the
trust are likely to be regarded as persons with significant
control. The settlor or a beneficiary of a trust who is regularly
involved in the running of the trust is likely to be regarded as
exercising significant influence and control over the trust and
therefore would be registrable as a significant controller. For
example, if a beneficiary has powers as an investment advisor of
the trust, they are most likely to be regarded as exercising
significant influence or control over the trust.
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F +852 2845 9099
joanna.caen@hsf.com
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An international law firm with a network of offices across
Europe and Asia, Herbert Smith Freehills established its
first Asian office in Hong Kong in 1982. The office is the
firm’s largest single presence outside the UK and Australia
and acts as the firm’s regional headquarters, coordinating
activities across all offices in Asia: Bangkok, Beijing,
Shanghai, Singapore, Seoul, Tokyo, and an associated office
in Jakarta. Today, the Hong Kong office has more than 200
staff with some 100 lawyers and legal professional staff.
The office’s longstanding roots in Hong Kong’s commercial
and financial communities enable it to function locally as a
full-service commercial law firm. In addition to the key
practice areas of corporate, energy and projects and
banking and finance, our reputation for dispute resolution is
unrivalled in the region.
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