LEGAL GUIDE FOR
FOREIGN INVESTORS
IN RUSSIA
LEGAL GUIDE
FOURTH EDITION
FEBRUARY 2019

INVESTING IN RUSSIA

CONTENTS

Contents

page
Introduction .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
About Herbert Smith Freehills .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
01
Introduction to the Russian legal system .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
02
Foreign investment restrictions .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
03
Establishing a legal presence  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
04
Due diligence .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
05
Acquisition structures .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
06
Joint ventures and shareholder agreements .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
07
Shareholders – rights and obligations  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
08
Corporate governance  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
09
Financial services regulation .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
10
Raising debt finance from abroad .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
11
Securities and capital markets regulation .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
12
Derivative instruments .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
13
Taking security  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
14
Acquiring and investing in real estate .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
15
Subsoil natural resources .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
16
Merger control  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
17
Employment .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
18
Share options .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
19
Tax  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
20
Intellectual property  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
21
Insolvency .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
22
Litigation .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
23
Arbitration  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
24
Sanctions .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
Appendix 1: Bilateral investment treaties  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
Appendix 2: Double tax treaties .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
Appendix 3: Main conventions .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
Appendix 4: Abbreviations and definitions .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .
Appendix 5: Contacts  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .

02
03
05
07
11
16
17
19
23
26
32
37
40
47
50
53
56
60
62
68
70
73
76
80
84
87
91
93
95
96
98

01

02

INTRODUCTION

HERBERT SMITH FREEHILLS

Introduction

This is the fourth edition of our Doing Business in
Russia Guide (Guide), which provides an overview of
the Russian legal system and explains key legal
issues for foreign investors to consider.
A number of important factors have been shaping the investment
landscape in Russia in recent years. These include:
••Maturing legal system. Russia has been making progress towards

building a modern legal system. In 2018, Russia was ranked 31st (of
190 countries) in the World Bank's annual Doing Business Ranking
which reflects the overall ease of doing business in a country. The
categories of the ranking include, among others, the ease of starting a
business, registering property and enforcing contracts. This Guide
discusses some recent changes to Russian law that have supported
this success, along with some of the challenges that still remain.

••Impact of international sanctions. The ongoing sanctions have had a

negative impact on EU/US investments into Russia. For Russian
businesses affected by the sanctions, obtaining EU/US equity and
debt financing remains a challenge. Tailored exit mechanisms in the
context of Russian joint ventures are required given the ongoing risk
of new sanctions.

On the other hand, since the introduction of the sanctions in 2014,
investments in Russia by Chinese and other Asian investors have
been on the rise. Eastbound investments by Russian majors have
also increased.
••Foreign investment review. A new law allowing for greater scrutiny of

inbound investments was adopted in 2017. Under the new law, any
acquisition of "control" over any Russian company (or its assets over a
certain specified threshold) by a foreign investor may be subject to
review on national security grounds. It is important to understand
though that this reflects a global trend towards greater scrutiny of
foreign investments across OECD. As at the date of this Guide, we are
not aware of any deals that were blocked by the Russian regulator
based on the new law.

Given the complexity of the Russian legal system, this Guide can only
ever be introductory in its nature but we hope that it will help clarify the
key issues and allay initial concerns. As with all legal systems, Russian
law and regulation are subject to regular change. This Guide reflects the
law as at the date of publication and where possible highlights changes
anticipated in the near future.

We would be delighted to discuss any of the issues covered by the
Guide with you. Please feel free to get in touch with any of the partners
listed in Appendix 5 (Contacts).
With thanks to the large team of partners and associates who have
made this publication possible.
Herbert Smith Freehills CIS LLP
February 2019
Fourth Edition

To download a printable version, please scan the QR code below or go
to: https://goo.gl/9LcHDP
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About Herbert Smith Freehills

We are a leading international law firm and have a
proven track record in the Russian market. Please see
the next page for a summary of our recent Russian
rankings and awards.
We opened our Moscow office in 1999 but have been advising on deals,
dispute resolution and projects in Russia since 1992.
Our Moscow office combines the international expertise of lawyers
offering locally based full-service Russian, English and US law advice,
with an in-depth understanding of the legal issues arising in Russia.
We offer domestic and international investors and financial institutions
market-focused advice on a range of complex issues.
To learn more about us, or to view a full list of our publications on
Russian legal issues, please visit www.herbertsmithfreehills.com.

The contents of this publication, current at the date of publication set out above, are for reference purposes only. They do not constitute legal advice and should not be relied upon as such.
Specific legal advice about your specific circumstances should always be sought separately before taking any action based on this publication.
Herbert Smith Freehills LLP and its affiliated and subsidiary businesses and firms and Herbert Smith Freehills, an Australian Partnership are separate member firms of the international legal
practice known as Herbert Smith Freehills.
© Herbert Smith Freehills CIS LLP 2019
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We aim high, because we can

Summary of Russian rankings and awards

1ST

2ND

by deal count
M&A legal adviser
in Russia

by deal value
M&A legal adviser
in Russia

1H 2018
MERGERMARKET

1H 2018
MERGERMARKET

Projects Team
of the Year
The Lawyer

Best PPP Legal
Consultant
ROSINFRA
National Awards
2015 and 2017

Client Service
Award
Chambers
Europe

Best PPP Firm of
the Year in Russia
World Finance

Best Business
Development
Initiative (for our
global Iran initiative)
The Lawyer Business
Leadership Awards

Law Firm of the Year in
Russia for the Expertise
in the Corporate Law
Best Lawyers 2019

CHAMBERS GLOBAL 2019
1ST TIER

Banking and Finance

1ST TIER

Corporate/M&A

2ND TIER

Energy and Natural Resources
CHAMBERS EUROPE 2018

1ST TIER

Banking and Finance

1ST TIER

Corporate/M&A

1ST TIER

PPP

1ST TIER

Private Equity

2ND TIER

Restructuring and Insolvency

2ND TIER

Energy and Natural Resources
LEGAL 500 2018

1ST TIER

Banking and finance

1ST TIER

Corporate/M&A – Moscow

1ST TIER

Dispute Resolution – arbitration and
mediation

1ST TIER

PPP and Infrastructure Projects

1ST TIER

Real Estate and Construction

2ND TIER

Energy and Natural Resources

2ND TIER

Capital Markets

2ND TIER

Tax

2ND TIER

TMT
PRAVO.RU 2018

1ST TIER

Banking and Finance

1ST TIER

Capitial Markets

1ST TIER

Corporate/M&A

1ST TIER

Energy and Natural Resources

1ST TIER

PPP

1ST TIER

International Arbitration

1ST TIER

Real Estate and Construction

1ST TIER

TMT

2ND TIER

Antimonopoly

2ND TIER

Insolvency
IFLR 1000 2019

1ST TIER

Banking

1ST TIER

M&A

1ST TIER

Restructuring and Insolvency

1ST TIER

Project Development: Power

1ST TIER

PPP/PFI

2ND TIER

Project Finance

Awards to our deals
(2011-2018)
Acquisition of Essar Oil
IFLR Asia M&A Deal of the Year
IFLR Asia Awards 2018
FESCO / VTB restructuring
CEE Deal of the Year in Russia
CEE Legal Matters 2017
Silk Road Fund - purchase of
stake in Sibur
Best BRI project/initiative
New Silk Road Finance Awards 2017
- Central and Eastern Europe
Moscow's Central Ring Road
European Energy and Infrastructure
Deal of the Year
The Lawyer 2017
IPO of Tinkoff Credit Systems
Deal of the Year
Equities Highly Commended Europe
The Banker 2014
Best IPO in Central and Eastern
Europe
EMEA Finance’s Achievement
Awards 2013
White Square office centre in
Moscow

Deal of the Year – Purchase-Sale
Commercial Real Estate Awards 2013
Western High Speed Diameter
Best Urban Development in Europe
World Finance 2013
Road Deal of the Year
Project Finance International 2012
European PPP Transaction of the Year
Infrastructure Investor 2012
European Real Toll Road Deal of
the Year
Project Finance 2012
Yuzhno-Russkoye gas field
European Oil and Gas Upstream
Deal of the Year
Project Finance Magazine 2011
EMEA Oil and Gas Deal of the Year
EMEA Finance 2011
European Gas Deal of the Year
Project Finance International 2011

© Herbert Smith Freehills CIS LLP 2019 2929W/190319
Summary of Russian rankings_d13_3168E versio
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1.	Introduction to the Russian
legal system

Russia is a civil law jurisdiction. This Chapter
provides an overview of the key elements of the
Russian legal system.

Civil Code

Civil law legal system

The Civil Code sets out key principles of Russian civil law. These include:

As a civil law (also known as continental) legal system, Russian law has
been traditionally distinguished by a strong reliance on the written law
and a corresponding limited role for court precedent as a source of law.

••equality of all participants;

In recent years the courts have played a more influential role in the
development of Russian law. Currently the prevailing view is that court
precedent is not considered a formal source of Russian law. However
judicial interpretations of specific questions of law issued by Russia's
higher courts are binding.

Main sources of Russian law
Constitution
The Constitution is the supreme law of the land and, therefore, prevails
over federal, regional and local laws and other legal acts.
In addition to setting out the human rights and freedoms guaranteed in
Russia, the Constitution provides the basis for separation of authority
between the three branches of power – legislative, executive and
judicial, as well as the split of competences between the federal centre
and Russia's constituencies.
Statutes
Statutes (or simply "laws") are the predominant source of Russian law
and may only be enacted through the legislative process.
The statutes specifically named in the Constitution (the so-called
"constitutional laws") are deemed to have priority over the other laws.
Regulation in many areas is codified (such as the Civil Code, the Tax
Code, the Land Code, the Civil Procedure Code, the Arbitrazh Procedure
Code, etc.) and the codes of laws are often specifically stated to prevail
over the "ordinary" laws.
On matters which fall within the joint remit of the Russian Federation
and its constituencies, regional and local laws must be compliant with
the federal laws. In practice however disputes may arise as to the exact
scope of powers of the constituencies and municipalities.
Subordinate legal acts
Statutes are usually supplemented by further acts by the executive
authorities, the purpose of which is to develop further the provisions of
statutes and to set out how exactly they will be implemented. Such acts
are deemed subordinate to the relevant laws and must comply
with them.

The primary source of contractual, security, commercial, intellectual
property, inheritance and, more generally, civil law in Russia is the
Civil Code.

••freedom of contract;
••the principle of good faith;
••judicial protection of rights;
••free exercise of civil rights; and
••inviolability of private property.

The Civil Code came into force in four parts (on different dates) starting
in 1995. Since then it has undergone several major reforms. As part of
the most recent reforms, a series of amendments to the Civil Code were
passed in 2013, 2014 and 2017. The amendments were primarily aimed
at modernizing the existing rules governing various aspects of
corporate, security and contractual matters. A number of changes were
also made to improve enforcement of contracts, in particular: it has
become more difficult to rely on technicalities in order to invalidate
contracts that have been partially performed (the doctrine of estoppel
is now recognized under Russian law).
Application of foreign law and position of foreigners under
Russian law
Subject to a few exceptions, parties are generally free to choose the
governing law for their contracts if there is a meaningful foreign element
(eg, one of the parties is a foreign investor). The choice of law cannot
exclude the application of mandatory rules of Russian law.
Foreign individuals and companies generally enjoy the same rights as
Russian citizens and companies. That said, foreign investors require
additional government approvals in certain circumstances, such as
when investing in strategic business sectors or where foreign sovereign
investors are involved. Furthermore, foreign investments in certain
business sectors (such as mass media, insurance and banking) are
subject to foreign ownership limitations (see Chapter 2 (Foreign
investment restrictions) for details). Foreign nationals seeking
employment in Russia require a work permit (see Chapter 17
(Employment) for details).
As a general rule, foreign individuals and companies have the right to
sue in Russian courts and protect their interests. A foreign individual or
company can also be sued in Russia in some instances, even if they do
not have residency or a presence in Russia. Which court has jurisdiction
over a particular dispute involving a foreign party depends on the nature
of the dispute. As a general rule, economic and commercial disputes are
considered by arbitrazh courts, whilst non-commercial disputes are
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heard by civil courts at the place of residency or presence of
the defendant.

enforcement of foreign court decisions and arbitral awards for disputes
arising out of commercial activity.

Bilateral investment treaties and multilateral conventions

The Court for Intellectual Property Rights is a specialised arbitrazh
court dealing with a limited number of intellectual property disputes as
a court of first instance. It also acts as a court of cassation for court
rulings of arbitrazh courts of lower instances on intellectual
property disputes.

Russia has an extensive network of bilateral investment treaties (BITs)
with other countries and is a signatory to a number of conventions
which impact on the areas covered by this Guide. Please see Appendix 1
(Bilateral investment treaties) for a list of the countries with which Russia
has entered into a BIT and Appendix 3 (Main conventions) for a list of the
main conventions to which Russia is a signatory.
In September 2016, Russia adopted new guidelines on BITs. The new
guidelines stipulate the key principles of any new BIT which may be
concluded by Russia in future. BITs are concluded for a minimum of 10
years. Upon the expiry of the initial term the BIT is renewed or
terminated by notice to the other party (in the latter case, the provisions
of the treaty will continue to apply to the investments made during the
initial term of the treaty, for a subsequent period of 10 years).

Courts of general jurisdiction
The jurisdiction of the courts of general jurisdiction is in essence
residual – they resolve all matters which are not specifically attributed
to the other courts, in particular:
••all criminal cases;
••disputes involving individuals (other than individual entrepreneurs);
••appeals of administrative and other state actions and acts not related

to commercial activity;

International treaties that are binding on Russia form part of Russian law
and take precedence over domestic law.

••exercise of voting rights and the right to participate in a referendum;

Russian courts

••family law, probate, consumer protection and other disputes.

The judicial system in Russia is made up of a variety of different courts,
as shown below:

Proceedings before courts of general jurisdiction are governed by the
Civil Procedure Code.

••The Constitutional Court of Russia and constitutional courts of

its constituencies (republics)

••Courts of general jurisdiction and justices of the peace
••Arbitrazh courts
••The Court for Intellectual Property Rights and other specialised

courts

••Military tribunals

Subject to certain exceptions, parties may also agree to submit their
commercial disputes to international or domestic arbitration tribunals
(see Chapter 23 (Arbitration) for details).
The Constitutional Court of Russia
The legal status of the Constitutional Court of Russia is characterised by
a number of peculiarities. It stands apart from the other courts and
reviews cases that concern the constitutionality of laws, interprets the
Constitution and verifies the legality of presidential
impeachment proceedings.
The Constitutional Court of Russia always limits its considerations to
matters of law and refrains from examinations of facts whenever such
activity falls within the competence of another court or another
authority. The rulings are final and may not be appealed and the
provisions of any laws declared to be unconstitutional are deemed null
and void, since the Constitutional Court's rulings require no
further confirmation.
Arbitrazh courts
Arbitrazh courts are specialised courts for settling commercial disputes
involving companies and individual entrepreneurs. They are structured
as a three-tier system and have special jurisdiction, in particular, over
disputes in respect of governance, membership and other corporate
matters relating to Russia-based companies. Proceedings before
arbitrazh courts are regulated by the Arbitrazh Procedure Code. Arbitrazh
courts also have exclusive jurisdiction over the recognition and

••labour and employment disputes; and

The Supreme Court of Russia
The Supreme Court of Russia (Supreme Court) is the highest (and final)
judicial body of appeal for all cases, other than the cases which can only
be considered by the constitutional courts. For certain categories of
cases, it can, however, act as a court of first instance (generally those
which are considered to be of special public interest).
The Supreme Court also provides clarification and guidance to lower
courts on issues of law and court proceedings.
The former highest court in the arbitrazh court system, the Supreme
Arbitrazh Court of Russia, was merged with the Supreme Court in 2014.
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Foreign investment restrictions

As in many jurisdictions, significant foreign
investments into local businesses require
government approval. Russian regulators have broad
powers and have the right to block foreign
acquisitions on national security grounds. Russian
law also imposes foreign ownership limitations in
certain sectors. These restrictions should be
carefully evaluated as part of the investor’s risk
management and exit strategy in Russia.
Restrictions on investments in strategic
business sectors
General
The Federal Law No. 57-FZ on Carrying out Foreign Investments into
Commercial Entities of Strategic Importance (Strategic Investments Law)
provides that the acquisition of "control" by foreign investors of Russian
companies operating in strategic business sectors (Strategic
Companies) requires government consent. The regulator has the
authority to impose certain undertakings on a foreign investor as a
condition to granting consent to the acquisition.
Transactions completed in violation of the Strategic Investments Law are
void. In such cases, the law requires that the parties involved be restored,
as far as possible, to their original positions. Further, in such cases the
regulators are entitled to seek either, or both of, the annulment of any
voting rights held by the relevant foreign investor in respect of
shareholders’ or participants’ meetings, and the annulment of any
resolutions or transactions of a Strategic Company adopted or entered into
after control was obtained (in violation of the rules) by a foreign investor.
Amendments to the Strategic Investments Law came into force in
December 2014, which extend the requirement for government consent to
transactions involving the acquisition of rights of ownership (eg, sale
agreements), possession or use (eg, lease agreements) of fixed production
assets of Strategic Companies which constitute 25% or more of the
balance sheet value of the assets of the relevant Strategic Company.
The Federal Antimonopoly Service (FAS) is responsible for giving
consent to investment in Strategic Companies. The ultimate
decision-making responsibility is with a special governmental
commission presided by the Prime Minister.
Strategic sectors
The Strategic Investments Law designates the business sectors which
are "strategic" to the Russian economy. A company incorporated in
Russia will be presumed to be a Strategic Company and to fall within the
scope of the Strategic Investments Law if it is engaged in at least one
strategic sector. See below for some examples of sectors considered to
be "strategic".

Examples of business sectors designated as
"strategic"
••Development of subsoil fields of federal significance

(Strategic Fields)

••Nuclear industry
••Natural monopolies (eg, oil and gas pipeline transportation, rail

roads, transportation terminals and airports)

••Certain marine port operations
••Aviation industry and space activities
••Military industry
••Major telecommunications and print media

The Strategic Investments Law was amended in July 2017 to provide that
any acquisition of control of any Russian company (whether or not it is
engaged in a strategic sector) or its assets (subject to certain
thresholds) may be subject to review on national security grounds
under the Strategic Investments Law. As at the date of this Guide, there
has been no official guidance as to what types of acquisitions will
attract this review and we are not aware of any deals that were blocked
by the regulator based on the new law.
The concept of foreign investor
Generally, any entity incorporated in a jurisdiction outside of Russia
constitutes a foreign investor. Therefore, the restrictions of the Strategic
Investments Law may apply not only to injections of foreign capital, but
also to investments made by the foreign vehicles of Russian companies
and to joint venture vehicles incorporated outside of Russia.
Russia-incorporated companies which are controlled by foreign
investors are themselves deemed foreign investors for the purposes of
the Strategic Investments Law. With effect from 12 June 2018, foreign
nationals and Russian nationals who have citizenship of another state
are deemed foreign investors under the Strategic Investments Law.
The restrictions on acquisitions of Strategic Companies by foreign
states, international organisations and entities controlled by them are
stricter than those applicable to other foreign investors (see below).
Amendments to the Strategic Investments Law came into force on
30 July 2017, which extended the restrictions applicable to the foreign
states and international organisations to foreign investors incorporated
in certain offshore jurisdictions (offshore companies). With effect from
12 June 2018, (i) the concept of "offshore companies" was repealed, and
(ii) the restrictions that previously applied to the offshore companies
were extended to any foreign investors which do not disclose
information on their controlling shareholders and beneficiaries to the
relevant regulators in Russia (Non-Disclosing Investors).
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The concept of control
The Strategic Investments Law provides a broad definition of the concept
of "control" of one company (or individual) over another - namely the
ability to influence, directly or indirectly, the decisions made by a
Strategic Company, through:
••voting at general shareholders’ (participants’) meetings (GSM) of the

Strategic Company;

••participating in management bodies of the Strategic Company; or
••acting as the external management company of the Strategic Company.

The Strategic Investments Law sets out examples of circumstances when
the general test of control will be deemed to be met (as illustrated below).

A person will be deemed to satisfy the general test
of control of a Strategic Company (special control
test that applies to Strategic Subsoil Companies is
described below) where such person:
••controls, directly or indirectly, +50% of the voting shares (in a

joint stock company) or participatory interests (in a limited
liability company);

••has power to appoint + 50% of the members of the supervisory

board/other management body;

••controls less than 50% of the voting shares or participatory

interests but the stakes of other shareholders or participants are
such that he/it can still determine decisions of the company;

••is entitled to appoint the General Director (ie, Chief Executive

Officer) of the company;

••has the power to make decisions relating to the business activities

of the company due to an agreement or otherwise; or

••acts as the management company of the company.

The test of control will also be deemed to be met in respect of a
Strategic Company (except for a Strategic Subsoil Company (see
below)) where non-connected foreign investors controlled by foreign
states, international organisations (subject to certain exemptions) or
Non-Disclosing Investors collectively control:
••more than 50% of the voting shares or participatory interests in the

Strategic Company; or

••less than 50% of the voting shares or participatory interests in the

Strategic Company but where the stakes of other shareholders or
participants are such that the foreign investors are able to determine
the decisions of that company.

For Strategic Companies developing Strategic Fields (known as
Strategic Subsoil Companies – see Chapter 15 (Subsoil natural resources)
for details), there is a special test for "control". Control in relation to
these companies is deemed to exist where a foreign investor:
••controls, directly or indirectly, 25% or more of the voting shares or

participatory interests of the company;

••is able, or has the power, to appoint 25% or more of the supervisory

board (or other management body) of the company;

••is entitled to appoint the chief executive officer of the company;
••has the power to make decisions relating to the business activities of

the company on the basis of an agreement or otherwise; or

••acts as the management company of the company.
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The Strategic Investments Law makes it clear that the examples set out
above are not exhaustive, and the presence or absence of control will be
determined on a case-by-case basis. In order to determine conclusively
whether or not a person or entity has control for these purposes, it is
necessary to analyse the shareholder arrangements and any other
agreements and arrangements in place.
Restrictions on foreign sovereign investors, international
organisations and non-disclosing investors
Acquisition of control over Strategic Companies by foreign states,
international organisations, Non-Disclosing Investors or entities
controlled by them is prohibited. Acquisition of rights of ownership,
possession or use of fixed production assets of Strategic Companies
which constitute 25% or more of the balance sheet value of the assets
of the relevant Strategic Company by these investors is also prohibited.
Foreign states, international organisations, Non-Disclosing Investors
and entities controlled by them are required to obtain prior consent for
the acquisition of the right to control, directly or indirectly, more than
25% of the voting shares or participatory interests (or the right to block
management decisions) of a Strategic Company, or more than 5% of
the voting shares or participatory interests in a Strategic Subsoil
Company, in each case, subject to the foreign ownership restrictions
described above.
Under the Strategic Investments Law, holdings of all foreign sovereign
investors, international organisations and Non-Disclosing Investors
(regardless of whether such investors are connected) in a Strategic
Company are generally consolidated for the purposes of the test of
control. With effect from 12 June 2018, holdings of Non-Disclosing
Investors may be excluded from the calculation provided certain
conditions are met.
Exemptions
In 2011, the Strategic Investments Law was amended to exempt from the
consent requirement (but not from the prohibition to acquire control)
international financial organisations created in accordance with an
international treaty to which Russia is a party and international financial
organisations that have entered into an agreement with Russia. A list of
such organisations has been approved by the Russian government and
includes, inter alia, the New Development Bank, Asian Infrastructure
Investment Bank, EBRD and IFC.
The Strategic Investments Law does not apply to transactions where the
acquirer is an entity controlled by the Russian Federation, its constituent
entity or a Russian national who is a Russian tax resident and at the
same time does not have any other citizenship.
Certain minority investments in a Strategic Subsoil Company by foreign
investors (except for the acquisitions by foreign states, international
organisations and Non-Disclosing Investors of more than 5% in the
target Strategic Subsoil Company) are exempt from the consent
requirement so long as the Russian Federation controls, directly or
indirectly, more than 50% of the voting shares or participatory interests
in the Strategic Subsoil Company before and after completion of the
relevant acquisition.
A further exemption applies to cases where, at the time of the proposed
investment, the relevant foreign investor already controls more than
50% of the capital of the target Strategic Company or is under control
of the person controlling the target Strategic Company. This exemption
does not, however, apply to Strategic Subsoil Companies. For Strategic
Subsoil Companies, if a foreign investor already controls from 25% to
75% and intends to increase its share, any subsequent acquisitions will
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also require consent. If the foreign investor already controls more than
75% in a Strategic Subsoil Company, no consent is required for any
subsequent acquisition.
The Strategic Investments Law does not apply in respect of transactions
by a foreign investor that already holds shares in a Strategic Subsoil
Company where the transaction does not increase the foreign investor’s
overall stake in that company, if such transaction is made pursuant to
increase of the charter capital of the company or by persons controlled
by such foreign investor.
Finally the Strategic Investments Law does not apply in respect of foreign
investments regulated by other federal laws or international treaties
ratified by Russia.
Timing
Maximum time periods for reviewing applications under the Strategic
Investments Law are prescribed by law. The actual time periods may
vary depending on the target asset, identity of the potential investor and
certain other factors, all of which should be factored into a transaction
timeline.
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shareholder or editor of a mass media entity or be a broadcasting
organisation; and
••foreign states, international organisations, organisations under

control of a foreign state or international organisation, foreign
individuals, Russian individuals who have citizenship of another state,
foreign companies and companies incorporated in Russia, but which
are more than 20% foreign owned may not own, manage or exercise
direct or indirect control over more than 20% of interest in share
capital of a company which is a shareholder of a founder or an editor
of a mass media entity or a broadcasting organisation.

It should be noted that on 17 January 2019 the Constitutional Court of
Russia ruled that a number of the restrictions outlined above were
overly broad and improperly vague and, as such, unconstitutional. The
Russian legislature will be required to amend the law to bring it into
compliance with the Constitution.
Certain types of capital injections in Russian mass media entities by
foreign investors must be reported to the Federal Service for
Supervision of Communications, Information Technology and Mass
Media (Roskomnadzor).

Notification requirements

Audio-visual services and news aggregators

Foreign investors are required to notify FAS on any acquisition (direct or
indirect) of 5% or more of the shares or participatory interests in a
Strategic Company. Failure to satisfy this requirement may result in the
annulment of the investor’s rights in respect of that Strategic Company.

With effect from 1 July 2017, foreign ownership restrictions apply to
owners of providers of audio-visual services. Under the Federal Law No.
149-FZ on Information, Information Technologies and Information
Protection, audio-visual services include web sites, web pages,
information systems and software which:

Strategic subsoil fields
For restrictions on foreign investors developing Strategic Fields, see
Chapter 15 (Subsoil natural resources).

Real estate
For restrictions on foreign investors acquiring title to real estate, see
Chapter 14 (Acquiring and investing in real estate).

Restrictions on foreign investors acquiring an
interest in companies in certain industries

••are used to aggregate and provide access to audio-visual

content online;

••are accessed by more than 100,000 users in Russia daily; and
••provide content for a fee or after viewing advertising targeting

Russian users.

Search engines and certain other information resources are excluded
from the statutory definition of "audio-visual service".

Air transportation

Audio-visual services may only be owned by Russian companies or
Russian nationals who are not citizens of any other countries.

Pursuant to the Air Code of the Russian Federation, foreign participation
in Russian air carriers may not exceed 49%.

Unless otherwise provided by an international treaty to which Russia is
a party:

Mass Media

••foreign states, international organisations, entities controlled by

The Law No. 2124-I relating to Mass Media sets out certain restrictions
which apply in relation to the investment by:

••Russian companies that are more than 20% foreign owned;

••foreign individuals;

••Russian nationals who have citizenship of another state; and

••Russian nationals who have citizenship of another state;

••related parties of the above persons who individually or collectively

••companies incorporated outside of Russia (foreign companies);
••companies incorporated in Russia, but with foreign interest; and
••certain other foreign organisations,

in mass media. Specifically, unless otherwise provided by an
international treaty to which Russia is a party:
••foreign states, international organisations, organisations under

control of a foreign state or international organisation, foreign
individuals, Russian nationals who have citizenship of another state,
foreign companies and companies incorporated in Russia, but with
foreign interest may not be or control (directly or indirectly) a founder,

them, foreign companies;

own an information resource which (i) is used to distribute
audio-visual content online and (ii) has less than 50% of its users
located in Russia;

may control, directly or indirectly, more than 20% of the shares or
participatory interests in a Russian owner of the audio-visual service
only with a prior government consent.
With effect from 1 January 2017, only Russian companies and Russian
nationals may own news aggregators. Subject to a few exceptions, news
aggregators include software and web pages which:
••are used to process and disseminate news in the Russian

language online;
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••contain advertising targeting consumers in Russia; and
••have over 1 million visitors a day.

Insurance
Pursuant to the Insurance Law, insurance organisations must obtain the
permission of the Central Bank of Russia (CBR) in order to conduct
insurance activities in Russia.
The Insurance Law establishes a maximum 50% limit on the
participation of foreign insurance companies in the insurance industry
in Russia at any given time. Permission will only be granted to foreign
companies if this limit has not been exceeded which, in practice, has not
been an issue to date.
Insurance organisations are required to obtain a prior consent of the
CBR in relation to charter capital increases through investment by a
foreign investor or its subsidiaries. Insurance organisations and their
Russian shareholders (participants) are also required to obtain consent
of the CBR in relation to any disposal of an equity interest to a foreign
buyer or its subsidiaries.
In addition, any acquirer of shares (participatory interests) in an
insurance company (regardless of whether the acquirer is a foreign
investor) over certain specified thresholds, or of control over a
shareholder holding over 10% in an insurance company, is required to
obtain prior consent from the CBR (see Chapter 9 (Financial services
regulation) for details).
Subject to certain exemptions, insurance companies incorporated in
Russia, but whose parent company or shareholders holding jointly more
than 49% of the share capital are foreign investors, may not perform
the following insurance activities in Russia:
••certain types of personal life, health and property insurance which are

mandatory pursuant to applicable law;

••insurance related to the supply or performance of contractual work

for state requirements; and

••insurance in relation to property interests (eg, accident, liability and

risk insurance) of state and municipal organisations.

In accordance with Russia’s commitments under the WTO Accession
Protocol, certain prohibitions on insurance companies whose parent
company or shareholders holding jointly more than 51% of the share
capital are foreign investors, to provide certain types of insurance were
lifted with effect from 22 August 2017.
Furthermore, pursuant to the WTO Accession Protocol, Russia undertook
to permit foreign insurance companies to establish branches in Russia
from August 2021. This commitment is subject to licensing, financial
soundness and guarantee deposit requirements, some of which include:
••at least five years of operations in the home jurisdiction as an insurer

or reinsurer for non-life insurance, and at least eight years – for life
insurance companies;

••the minimum of five years of experience in operating a branch in

foreign markets; and

••total assets of more than US$5 billion at the end of the calendar year

prior to the date of application to open a branch in Russia.

Banks and other credit organisations
The permission of the CBR is required to set up a credit organisation
(the definition of which includes banks as well as non-banking credit
organisations – see Chapter 9 (Financial services regulation) for further
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details). Acquisition of equity in a Russian bank over certain specified
thresholds, or control over a shareholder holding over 10% in a Russian
bank, is subject to prior consent by the CBR. The consent requirement
applies regardless of whether the acquirer is a foreign investor (see
Chapter 9 (Financial services regulation) for details).
Currently foreign banks are permitted to set up subsidiaries or
representative offices in Russia, subject to a maximum 50% limit on
foreign participation in the total capital of credit organisations licensed
to carry out banking operations in Russia. See Chapter 9 (Financial
services regulation) for details regarding incorporation of banks and
regulatory requirements concerning disposal of equity in banks.

Other restrictions
Privatisation of state assets by Non-Disclosing Investors incorporated in
certain offshore jurisdictions is not permitted.
Certain limitations on foreign ownership apply to entities operating
public e-procurement platforms.

Restrictions relating to investments by foreign
sovereign investors and international organisations
Under the Foreign Investments Law, where a foreign state, international
organisation, or entity controlled by any such body, intends to effect a
transaction resulting in the acquisition of a right to control, directly or
indirectly, more than 25% of voting shares or participatory interests of a
Russian entity or the ability to block decisions of the management
bodies of a Russian entity, consent to the transaction must be obtained
from the regulator. The procedure for obtaining such consent is the
same as pursuant to the Strategic Investments Law.
Like the Strategic Investments Law, the Foreign Investments Law was
amended in 2011 to exempt transactions by those international financial
organisations included in the list approved by the Russian government
from the consent requirement.

Foreign currency regulation and control
As at the date of this Guide, the foreign currency regulations mostly
apply to persons that are deemed residents under Russian currency
control legislation. Some notable requirements include:
••Subject to certain exceptions, Russian companies are required to

"repatriate" (ie, ensure receipt of monies into their Russian bank
accounts) foreign currency proceeds (in the case of Russian
exporters) and recover any payments made to non-residents for
goods and services if the goods or services are not delivered or
performed (in the case of Russian importers). Failure to do so by the
dates specified in the underlying contracts may result in a fine of up to
100% of non-repatriated funds.

Because of the severity of the penalties for non-compliance,
Russian parties to international sale and purchase contracts
typically require that obligations of the other party be secured.
Major Russian exporters tend to require a 100% prepayment in their
export contracts.
••International sale and purchase contracts and loan agreements with

foreign lenders with value in excess of statutory thresholds must be
registered with the CBR.
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Establishing a legal presence

When setting up a legal presence in Russia, there are
several structuring options available, most common
of which are summarised below. This Chapter
focuses on joint stock companies and limited liability
companies and outlines the general regulations set
out in the Civil Code and those in the LLC Law and the
JSC Law.
Commonly used forms of legal presence in Russia
Forms of legal presence in Russia
••companies and other legal entities
••branches and representative offices
••non-incorporated (contractual) vehicles

Company
A company incorporated in accordance with Russian law is a separate
legal entity. The most commonly used forms of a company in Russia are
joint stock companies (JSCs) and limited liability companies (LLCs).
Branch office
A branch office is a separate subdivision of a company headquartered in
another location which can perform most of the functions of a company.
However, a branch office will not be appropriate in all circumstances
and will not be an option if the business requires licences to be granted
in order to operate in Russia.
A company will be liable for the wrongdoings or debts of its branch
offices whereas companies will not generally be liable for the debts or
wrongdoings of their Russian subsidiaries.
Representative office
A representative office is a separate subdivision of a company
headquartered in another location, the main purpose of which is to
represent the company’s interests and promote commercial relations
between the company and its counterparties.
A representative office, however, is not permitted to engage in
commercial activity. It will therefore be of limited value if a foreign
company’s intention is to conduct business in Russia in any
significant way.
Simple partnership
A simple partnership is an agreement between several parties to carry
out business jointly. No new firm or business entity is formed; the
partnership is only a contractual arrangement. The simple partnership
structure is not widely used by foreign investors in Russia.

The general rule is that the liability of partners for claims arising out of
the commercial activities of a simple partnership will be joint and several.
This position cannot be changed by agreement between the partners. If
claims are made, the partners will be liable to the full extent of their
assets (except in relation to individual entrepreneurs, for which there is a
statutory list of assets against which recourse may not be sought).
Other types of non-incorporated vehicles
An investment partnership is a contractual arrangement whereby the
partners carry out investment activities pursuant to an investment
declaration. As a legal form, the investment partnership was introduced
in 2012 with the goal of boosting venture capital investments in Russia.
Whilst an investment partnership has a number of similarities to a
simple partnership, there are also some important differences. For
example, the liability of non-managing partners for claims arising out of
the investment activities of an investment partnership is several
(whereas it is joint and several in a simple partnership) and is generally
limited to the value of their stakes in the assets owned by the partners.
Another structure is a mutual fund, an asset portfolio consisting of
assets placed under the management of an asset management
company. A mutual fund is one of the two types of investment funds
recognized under Russian law. For more details, see Chapter 11
(Securities and capital markets regulation).

The legal framework
Key sources
The general rules governing the establishment and operation of a legal
presence in Russia are set out in:
••Civil Code - Part I of the Civil Code
••JSC Law - Federal Law No. 208-FZ on Joint Stock Companies
••LLC Law - Federal Law No. 14-FZ on Limited Liability Companies
••Law on Registration - Federal Law No. 129-FZ on State Registration of

Legal Entities and Individual Entrepreneurs

The Civil Code sets out the general regulatory framework for various
types of legal entities. The Civil Code regulations are then further
detailed and supplemented in separate legislation dealing with
particular forms of legal entities (like the JSC Law and the LLC Law) and,
in relation to certain regulated sectors (eg, banking, insurance,
investment funds and media), in special laws dealing with the business
activities in those sectors. These special laws may impose additional
requirements or limitations as to the forms of legal presence available in
those sectors.
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2014 Reform
Part I of the Civil Code was revised in 2014 as part of a major reform of
the civil law by the Russian government. The new regulatory framework
for companies in the Civil Code came into force on 1 September 2014.
The JSC Law and the LLC Law were amended in 2015 to reflect (and
further detail and supplement) certain provisions of the revised Civil
Code. Further amendments are currently being prepared by the Russian
government to further detail the Civil Code regulations and conform
provisions under the JSC Law and LLC Law to those of the Civil Code.

Companies (general)
With effect from 1 September 2014, all corporate legal entities are
classified as either public or non-public companies. The principal forms
of companies therefore are:
••public JSCs;
••non-public JSCs; and
••LLCs, which are deemed non-public companies.

Subject to certain exceptions, a JSC is deemed public if:
••its shares, or securities convertible into shares, have been publicly

placed or are publicly traded; or

••it has voluntarily elected to include the word “public” in its name as

reflected in the JSC’s charter.

JSCs which do not meet these criteria are considered non-public JSCs
and may not issue shares to the public.
Registration formalities
All Russian companies are subject to state registration in the Unified
State Register of Legal Entities (USRLE). State registration falls within
the competence of the Russian tax authorities. The Law on Registration
sets out the registration procedure for legal entities in Russia.
When registering a Russian company, key corporate information (such
as its official name, registered office, details of founders or participants,
any licences granted and the details of the company’s sole executive
body (or bodies)) is recorded in the USRLE. While the company is in
existence, it is obliged by law to register any amendments to the data
contained in the USRLE with the tax authorities. Any third party may
rely on the information on a Russian company contained in the USRLE
and may claim compensation from the company for any damages
resulting from its reliance on an inaccurate information contained in
the USRLE (where such inaccurateness results from the company’s
failure to submit updated information in time or the submission of
inaccurate information).
Special formalities apply to registration of companies operating in
certain regulated sectors (eg, banking).
Participation in an LLC and a JSC
An LLC or a JSC may be established by Russian or foreign individuals or
legal entities. Laws regulating the business activities in certain regulated
sectors may impose limitations on the foreign ownership in Russian
companies (eg, in relation to banking, insurance and media companies).
An LLC and a JSC may not have as their sole owner another company
with a sole owner, sometimes referred to as the “Matryoshka Rule”.

HERBERT SMITH FREEHILLS

Treasury shares held by the company itself are non-voting and are not
included for the purposes of calculating the quorum. There are currently
no similar limitations in respect of the shares in the parent company
held by its subsidiaries (known as quasi-treasury shares).
The number of participants in an LLC may not exceed 50. If this limit is
exceeded and is not remedied within one year, an LLC will need to be
converted into a JSC, or otherwise be liquidated by a court order.
There is no limit on the maximum number of shareholders in a public JSC.
Statutory rights of participants/shareholders vary depending on the
size of their holdings (see Chapter 7 (Shareholders – rights and
obligations) for details).
Limitations on the maximum number/amount of shares (participatory
interests) held by one shareholder of a non-public JSC (participant of an
LLC) may be imposed by the charter of the company.
Generally, in respect of both LLCs and JSCs, the liability of its
participants/shareholders is limited to the nominal value of the shares
or participatory interests issued to those members. However, the
liability may be extended, in particular:
••in the event of the company’s insolvency;
••in relation to reorganisations that are designed to evade historic

liabilities; and

••in relation to transactions entered into by the company pursuant

to instructions from (or with consent of) the controlling
shareholder/participant.

For further details, see Chapter 7 (Shareholders – rights and obligations),
Chapter 8 (Corporate governance) and Chapter 21 (Insolvency).
In addition, with effect from 1 September 2014, persons or entities
which exercise de facto control over the activities of an LLC or a JSC may
be held liable for damages caused to the company. This liability may
extend not only to direct participants/shareholders of a company, but
also to any indirect controlling persons who determine the business of
the company (eg, under a shareholders’ agreement).
Disclosure of shareholdings
Details and holdings of participants of LLCs are disclosed in the USRLE.
Public JSCs (and, in certain instances, their shareholders) are subject to
various disclosure requirements.
Under Russian anti-money laundering legislation, Russian companies
are required to take measures to identify persons who have a more than
a 25% shareholder interest in the company or otherwise control it.
Russian residents holding shares in or controlling foreign companies or
non-corporate vehicles must notify Russian tax authorities of such
shareholdings or control, subject to certain thresholds.
Disclosure of the ultimate beneficial ownership may be required for the
purposes of obtaining certain regulatory approvals of acquisitions of
equity in Russian entities.
Certain providers of financial services (such as banks and pension funds)
are required to disclose the ultimate beneficial ownership to the public.
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Constitutional documents
The only constitutional document of a JSC or an LLC is its charter, which
is similar to the memorandum and articles in other jurisdictions.
Charter capital
In JSCs, participation is in the form of “shares” which are subject to the
requirements of the Russian securities laws.
The charter capital of an LLC is represented by “participatory interests”,
which do not constitute securities and are not subject to the Russian
securities legislation.
The law stipulates the following minimum charter capital amounts:
••for a public JSC - RUB100,000; and
••for a non-public JSC and an LLC - RUB10,000.

The charter capital of a JSC is comprised of the nominal value of the
company’s shares acquired by shareholders. An LLC’s charter capital is
formed of the nominal value of participatory interests of its participants.
Special requirements apply to the minimum amount and structure of
the charter capital of the companies operating in certain regulated
industries (eg, banking and insurance).

Public companies vs non-public companies
The main differences between public companies and non-public
companies are:
••public JSCs may issue their shares to the public and are subject to

more public reporting requirements (if a public JSC is listed on a
public stock exchange, there will be additional filing and disclosure
requirements, which result in greater levels of transparency);

••since not intended to be publicly marketed, non-public companies

can offer more flexibility in terms of corporate governance and
relations between the shareholders/participants, in particular:

the charter of a non-public company may provide for
disproportionate rights of its shareholders/participants, therefore,
offering greater flexibility to introduce tailored rights such as
super-majority voting;
the shareholders/participants of a non-public company have the
right to demand the expulsion of another shareholder/participant
from the company under a limited number of circumstances;
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the transfer of the participatory interests to a third party in an LLC
is, and the shares in a non-public JSC may be, subject to restrictions;
statutory requirements in respect of approval of interested-party
transactions can be altered or disapplied; and
statutory requirements in respect of the corporate governance and
shareholder information rights can be altered in the charter of a
non-public company.
The status of the JSC may be changed on the basis of a shareholders’
resolution requiring a minimum of 75% of the votes of all shareholders for
the resolution for the company to go public (unless a higher threshold is
established by the charter) and 95% of the votes of all shareholders for
the resolution terminating the public status of the company.
Generally, non-public companies are the preferred vehicle for joint
ventures as the company’s equity is usually intended to be closely held
and not marketed.
Non-public JSCs vs LLCs
The regulatory treatment of closed JSCs (predecessors of non-public
JSCs) and LLCs has historically been quite similar - both corporate
forms provided a certain degree of flexibility in structuring the
relationship between the shareholders/participants. Following the
2014 reform, a large number of similarities between non-public JSCs
and LLCs still exist. However, it would be fair to say that a corporate
form of an LLC contemplates a very closely held vehicle, where
statutory rights of first refusal are designed to maintain a close “circle”
of members and a greater number of decisions would require
unanimous vote of all the participants by operation of law (eg, approval
of admission of new participants into the company, approval of the
valuation of an in-specie contribution to the charter capital of the
company, etc.).
Additionally, the limitations on third party transfers of (or creation of
encumbrances over) participatory interests in an LLC exist by operation of
law and may only be detailed or amended within certain pre-determined
parameters in the charter of an LLC or in the participants’ agreement
(ie, a shareholders’ agreement in respect of an LLC).
For non-public JSCs, the new regulatory framework allows a greater
structuring flexibility, so its shareholders are free either to determine a
very closely held vehicle which is similar to an LLC or to establish a more
liberal and sophisticated regime, depending on the purpose of the
investment undertaking.

the charter of a non-public company may contain additional
(ie, those not stipulated in applicable law) rights and obligations of
its members;
The table below sets out key similarities and differences between the regulatory regime for non-public JSCs and LLCs.
NON-PUBLIC JSCs
Limitations may be imposed on:
••maximum number/amount of shares/participatory interests held by one shareholder/

participant;

••their aggregate nominal value; or
••maximum number of votes given to one shareholder/participant
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NON-PUBLIC JSCs

LLCs

Charter may allow for weighted voting rights and disproportionate profit distributions
Shareholder/participant can claim (in court) expulsion of another shareholder/participant
from company in certain circumstances
May have a two1 or three2 tier management structure
Ability to alter some of the statutory requirements (in the charter) in respect of the:
••corporate governance;
••approval of interested-party transactions; or
••shareholder/participant information rights

Minimum charter capital of RUB10,000
Interests in company are subject to requirements of Russian securities laws
Charter may provide for participants’ right to withdraw from the company
Licensed registrar is required to maintain list of members
Contributions to the assets of the company which do not result in increase of its charter capital
Ability to issue several types of preference shares granting limited voting rights on certain
items of the agenda (those voting rights may be conditional on occurrence of certain
circumstances)
Mandatory annual audit
(subject to certain
limited exceptions)

Transfers - LLCS
Transfer restrictions
The charter of an LLC may prohibit the disposal of participatory
interests to third parties. If there is no such prohibition, transfers of
participatory interests will be subject to a statutory right of first refusal
of the other participants or the LLC itself (where the charter grants the
company this right).
The general position under the LLC Law is that the right of first refusal
may be exercised by the other participants in the company at the sale
price for the proposed sale to the third party purchaser, pro rata to their
participation in the company. The participants of the LLC may, however,
agree to exercise their rights of first refusal at a pre-determined price,
by passing a unanimous resolution to include the relevant provisions
into the LLC’s charter.

1
2

GSM and Executive Bodies
GSM, Supervisory Board and Executive Bodies

In some cases, for example, the transfer of the participatory interest to
the heirs of natural persons or to successors of a legal entity following
its reorganisation, may be subject to the prior consent of the other
participants in the LLC.
In addition, a pledge over participatory interests in an LLC may only be
created if approved by the general meeting of participants. The
participant seeking to create the encumbrance is not entitled to vote on
the approval.
Transfer formalities
Title to participatory interests in an LLC is recorded in the USRLE and
the register of participants maintained by the LLC itself or a Russian
notary. In case of any discrepancies between these, the information in
the USRLE prevails.

INVESTING IN RUSSIA
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The general rule is that the transfer or pledge of participatory interests
in LLCs requires certification by a notary (subject to a very limited
number of exceptions in the case of transfers). Russian notaries may
only certify documentation governed by Russian law. Where the
transaction documents in relation to transfer of a participatory interest
in an LLC are governed by foreign law, a separate transfer deed
governed by Russian law will be required in order to effect the transfer
of title. The notary certifying the transfer documentation is under an
obligation to check, among other things, the authority of the parties to
enter into the relevant transaction and the title of the seller to dispose of
(or create an encumbrance over) the participatory interest. The title to
participatory interests passes at the time when the relevant entry is
made in the USRLE.

••where (a) the charter either prohibits the sale of the participatory

Transfers - JSCs

••where the company has decided to reduce its charter capital by

Transfer restrictions - non-public JSCs
Prior to 1 September 2014, the transfer of shares in closed JSCs was also
subject to a statutory right of first refusal by the shareholders and the
company itself.
However, the relevant provisions have been removed from the Civil Code
as part of the 2014 reform. The JSC Law does not provide for a statutory
right of first refusal. However it permits the charter to include provisions
granting a right of first refusal to the other shareholders or making
transfers to third party purchasers subject to the other shareholders’
consent. The lock-up period may last for up to five years from the date
the relevant provisions are included in the charter.
Transfer restrictions - public JSCs
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interests to third parties or requires the other participants’ consent
and such consent is withheld, and (b) none of the other participants
wishes to buy the interest being sold, the participant wishing to sell its
participatory interest may request the company to buy it back.

Withdrawal from a JSC
There is no general right of withdrawal in JSCs. The general approach is
that a shareholder of a JSC may exit from the company by way of sale of
its shares to third parties.
A shareholder may also put (sell back) its shares on the company, in the
following cases:
means of buy-back of certain shares from its shareholders, provided
that the type of the shares owned by a particular shareholder is
designated for buy-back in the relevant corporate resolution and that
such charter capital reduction is contemplated by the charter;

••where the company has resolved to:

reorganise the company;
enter into a “major transaction” (a transaction outside the ordinary
course of business, the value of which exceeds 50% of the
company’s assets);
introduce amendments to the charter of the company which limit
the rights of the relevant shareholders; or
de-list the company’s shares,

No restrictions on the transfer or encumbrance of shares can be
established in public JSCs.

and, in each case, the exiting shareholder either did not participate in
the GSM where the decision was adopted or voted against the decision.

Transfer formalities - JSCs

Holders of certain types of preference shares in a non-public JSC have
the right to exercise a put option (sell their shares back to the company)
in the instances specified in the company’s charter.

Transfers or pledges of shares in JSCs are not subject to notarial
certification. Title to the shares in JSCs is recorded in shareholders’
registers, which must be maintained by a licensed registrar. The shares
may be held either directly in the personal account of the holder named
in the shareholders’ register or through a chain of intermediary holders
(eg, licensed custodians). The title to shares passes (or the
encumbrance is created) at the time when the relevant entry is made to
the relevant account.

Withdrawal from an LLC

Expulsion from an LLC or non-public JSC
Participants in an LLC and shareholders of a non-public JSC have the
right to claim the expulsion of another participant/shareholder in court.
There is no such right of expulsion in public JSCs.
Expulsion rights cannot be waived or restricted by the charter
or otherwise.

A participant in an LLC has the right to withdraw from the company by
putting its participatory interest onto the company in return for cash or
payment in kind (assessed by reference to book value), provided that
such a right to withdraw is expressly stated in the charter. The exercise
of such rights may be conditional upon occurrence of certain events, the
expiry of a term or a combination of events. The charter may grant
personalised withdrawal rights to participants satisfying criteria set out
in the charter (eg, in terms of the amount of their shareholding).

Grounds for expulsion include gross violations of shareholder/
participant duties specified in the law or the company’s charter (such as
repeated failure to participate at shareholders’ meetings resulting in the
inability of the company’s management bodies to pass resolutions
concerning the company’s activities or acting contrary to the
company’s interests where such actions result in substantial damage to
the company).

In addition, certain measures designed to protect minorities effectively
permit a participant to have its interest bought back by the LLC, namely:

The company must pay the expelled member the actual value
(assessed by reference to book value) of its participatory interest
or shares.

••where the GSM passes a resolution to increase the charter capital or

enter into a “major transaction” (a transaction outside the ordinary
course of business, the value of which exceeds a certain percentage
of the company’s assets) and the relevant participant voted against
such decision or did not participate in the meeting, the participant will
be able to exercise its right to exit by having its interest bought back
by the company; and

The provisions on the right of expulsion have been applied rather
restrictively by the Russian courts, particularly in the context of
50:50 joint ventures or where the claim is brought to expel the
majority member.
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Due diligence

Due diligence is one of the key pre-investment
exercises that a potential investor needs to
undertake. Whilst the contractual arrangements will
offer an investor protection, this is no substitute for
proper due diligence to assess transactional risks
and evaluate the proposed purchase price.
As with conducting due diligence in any jurisdiction, it will be necessary
for the investor and its legal team to agree the scope and process. A
point to note when conducting due diligence in Russia is that bespoke
virtual data room service providers are less common than in some
other markets.
Typically, non-disclosure and confidentiality agreements commonly
used in other jurisdictions will need to be in place before access to the
due diligence documents is granted. When carrying out due diligence of
energy and mining targets, “geological information” should be reviewed
in Russia, unless a licence to export such data from Russia is obtained
(see Chapter 15 (Subsoil natural resources) for details).
The scope of legal due diligence usually depends on the type of
business conducted by the target company and the thoroughness of
the review expected by the investor. In general, in private M&A
transactions it involves investigations of the areas listed below. Of
course, legal due diligence will form only part of the process. Investors
will also want to undertake commercial, reputational, technical, tax and
financial due diligence.

Areas to be investigated during due diligence
process
Incorporation, status, licences, authorisation
••Due incorporation and compliance with corporate maintenance

requirements

••Licences held by the target company are often its key assets and

should be examined thoroughly

Title to shares/participatory interests and shareholding
structure
••The share/participatory interest transfer history should be

examined carefully

••The issuance of equity is highly regulated in Russia and failure to

meet requirements can invalidate an issuance

Anti-monopoly and foreign control issues
••Russian anti-monopoly and foreign control regulations require

notifications and approvals and these should be carefully assessed

Material contracts
••This will involve an assessment of the target material contracts

and matrix of relationships in the usual way

Financing
••The investor will want to have a clear picture of the financial

structure of the business including any termination and early
payment provisions

Assets
••The investor should examine the target company’s title to assets

including real estate and intellectual property

Environmental permits
••Compliance with environmental protection laws, permitting and

other regulatory requirements is key, particularly for targets
involved in extractive industries, as failure to comply can result in
loss of licences and suspension of operations

Labour and employment
••Russia has vigorous, employee-protective labour laws which

require careful consideration of policies and procedures

Compliance and disputes
••Careful consideration should be given to anti-money laundering,

bribery and corruption policies, the impact of any trading
sanctions and any ongoing disputes
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Acquisition structures

As is the case in many jurisdictions, share purchases
remain the most common way to acquire a business
in Russia. This Chapter provides a brief overview of
key advantages and disadvantages of share and
asset acquisition structures.
General
In recent years the Russian M&A market has continued to mature. As
part of this process, certain common expectations on “what’s market”
in Russian M&A deals have started to develop. That said, most M&A
deals in the Russian market (particularly where state interests are
involved) are still bespoke.
It is important to note that Russian civil law now expressly recognizes
the principle of good faith. This principle governs contract formation and
performance. Under Russian law, parties are required to negotiate in
good faith. Negotiating in good faith means, among other things, that all
pertinent information must be disclosed in the negotiations and that the
negotiations may not be terminated “unexpectedly and unjustifiably”.
Any confidential information disclosed to a party during the negotiations
may not be divulged or used to advance such party’s own interests.
Damages or other contractual remedies may be sought for breach.
While some of the deals are conducted through an auction process, the
majority of the acquisitions are sourced through direct contact between
the potential buyer and the seller. Landmark large-scale infrastructure
projects involving foreign sovereign investors may be supported at the
level of inter-governmental agreements.
Currently escrow arrangements are used infrequently and typically
involve intermediaries, such as investment banks, acting as escrow
agents. Russian notaries can hold monies, securities and other movable
property in escrow provided certain requirements are met.

Share purchases
Historically, share acquisitions in Russia involving foreign investors have
been structured through non-Russian acquisition vehicles pursuant to
acquisition documentation governed by English law. The main reasons
for the use of such structures included: (i) the availability of M&A
mechanisms commonly used in English law M&A acquisition
documents, such as warranties, indemnities and limitations on seller’s
liability; (ii) the benefits of BITs and double tax treaties (DTTs) and
(iii) a greater level of flexibility for structuring various aspects of the
relationship between investors. In recent years, a number of factors
have contributed to an increase in onshore-structured acquisitions.
These include: new rules on controlled foreign companies (which came
into effect on 1 January 2015), tougher scrutiny in reviewing applications
for relief under DTTs and international sanctions.

Reforms to Russian law in recent years have increased the availability of
structuring options typical in international M&A transactions. For
example, Russian law now recognises several key mechanisms
commonly used in English law acquisition agreements (such as
conditions precedent and concepts analogous to warranties and
representations). With effect from 1 June 2015, the Civil Code contains
the concept of “representations on circumstances”. These
representations are provided by one party to another party on a reliance
basis and the remedies available in the event of breach range from
recovery of damages to repudiation of the agreement in relation to
which the representations have been provided. These provisions have
not yet been sufficiently tested before Russian courts. It is therefore
common in deals where the main acquisition agreement is governed by
Russian law to introduce an English law governed deed of indemnity to
support some of the provisions incorporated into the main document.
The main disadvantage of an acquisition of shares is that historic risks
and obligations remain with the target company (subject to any
contractual apportionment and post-acquisition risk mitigation
strategies). This means that thorough due diligence of the historic
activities of the company will usually be crucial (see Chapter 4 (Due
diligence) for details on the due diligence process).
An alternative method of investing in Russia is to incorporate a new
company which can be used as a vehicle for the acquisition of those
assets which are necessary in order to continue running the business of
the target. This method may not be suitable if the target holds licences
or third party consents are required to novate or assign material
contracts of the target.
There are, nevertheless, numerous advantages to a share purchase
structure. Chief among these are avoiding the need to reapply for
licences and permits (which can be a high risk in Russia particularly
where licences are granted in tenders), a less complex and burdensome
acquisition process, the absence of Russian VAT consequences and
avoiding interruption to the business.

Asset purchases
Where a deal is structured as an asset transfer, the target’s liabilities,
including tax liabilities and penalties, should not (subject to careful
structuring) transfer to the new company and the chances of avoiding
historic liabilities are therefore higher. Moreover, an asset transfer
affords the opportunity to start from day one with a “clean” business
with identifiable liabilities.
An asset deal is not, however, a panacea for the following reasons:
••there remains a risk that the Russian tax authorities could

re-characterise the asset transfer as a “sale of an enterprise” under
which historic liabilities would be treated as transferring to the new
company. Further, such a transaction will be subject to additional civil
law and regulatory requirements (eg, notification of creditors and
registration of the transaction with government authorities);
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••the authorities may determine that an asset transfer constitutes a

fraud on creditors if it is considered to be an artificial transaction
designed to evade historic liabilities;

••administratively they are more cumbersome than an acquisition of

shares;

••the acquisition may require obtaining new licences and permits, the

novation or assignment of contracts, transfer of employees and the
re-registration of IP rights; and

••the acquisition may lead to Russian VAT being payable.

The suitability of either option will depend upon the particular
circumstances of a transaction, including tax structuring considerations.

Sale of an enterprise
Under Russian law, sale of business assets may be structured as a “sale
of an enterprise”. Business assets may include land, other real property,
equipment, inventory, raw materials, claims and intellectual property.
Non-transferrable assets, such as licences, are generally excluded.
Sale of an enterprise is not a widely used structure. The reasons for
this are analogous to those listed above for asset deals and include:
transfer of historic liabilities to the new owner; significant complexity in
effecting transfer of assets and employees; the need to obtain new
licences and permits.

Acquisition vehicle
If the target company does not have a dedicated offshore holding
company, in certain cases it may be sensible to set up such a holding
company to make the acquisition or, in the case of an asset transfer, to
create an offshore holding company with a wholly-owned Russian
subsidiary (the latter being the recipient of the transferred assets). The
choice of jurisdiction will largely be driven by tax issues, sanctions
analysis and corporate considerations.
There are a number of factors why it may be advisable for a foreign
investor to structure acquisition through an offshore vehicle.
These include:
••as noted above, historically Russian law has not provided for a

number of concepts which are commonly used when structuring
transactions, creating a less flexible onshore legal environment than
that available offshore;

••regulatory uncertainty and uncertainty in relation to the interpretation

of certain areas of Russian law;

••the availability of protection under BITs; and
••the availability of more favourable tax treatment for overseas

companies than domestic entities via DTTs. Recently, however,
Russian tax authorities have started to examine applications for relief
under DTTs much closely, with the result that such relief may not be
available where foreign persons act as mere agents for beneficial
owners of income.

An offshore holding vehicle may not be a viable option for acquisitions
involving state-controlled companies or where Russian law imposes
foreign ownership or licensing restrictions.
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Other structures
Unincorporated (or contractual) joint venture structures commonly
used in international energy and mining joint ventures are not
customary in Russia. The main reason is that such arrangements are
likely to be characterized as “simple partnerships” under Russian law. In
such structures, the liability of partners for claims arising out of the
business activities of a simple partnership will be joint and several, and
the partners will be liable to the full extent of their assets.
For further details on M&A market trends in Russia, see Latest Thinking
– Getting the Deal Through: Market Intelligence – M&A – Africa, France and
Russia.
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6.	Joint ventures and shareholder
agreements

Setting up and operating a successful joint venture
(JV) in Russia requires careful planning and risk
assessment. Many foreign investors in Russia seek to
harness the expertise of an established participant in
the market by forming JVs with local partners. The
external investor benefits from its partner's existing
relationships and experience of the market and the
key market players, thus avoiding some of the
potential downside associated with other
investment structures.
Key legal issues
Two issues to consider when forming a JV are:
••where should the investment vehicle be incorporated?
••what law should govern the relationships between the investors and

the investment vehicle?

Tax considerations aside, the choice of jurisdiction for incorporation of a
JV vehicle and the governing law for the shareholders' agreement to a
large extent depend on how efficiently the laws of the relevant
jurisdictions allow the parties to a JV undertaking to regulate their
relations. Other considerations which may affect structuring include the
availability of protection under BITs and international sanctions.

Typical JV structure
Historically, the typical JV structure for holding a Russian investment
involved an offshore holding company (typically located in Cyprus,
Luxemburg or the Netherlands) holding interests in Russian operating
companies. The two principal forms of Russian corporate entities that
were used in such investment structures were LLCs and non-public
JSCs (see Chapter 3 (Establishing a legal presence) for details of these
entities). In such structures the shareholders' agreement (SHA) was
usually governed by English law and entered into at an offshore level.
There were several reasons for the use of offshore vehicles for Russian
investments becoming the most popular structure: (i) being able to
avoid the need to have the SHA governed by Russian law (which
historically did not recognise certain concepts crucial for a meaningful
SHA or indeed until 2009/2010 did not even recognise the concept of
SHA as a whole); (ii) a greater level of flexibility for structuring
corporate governance and other relevant aspects of relationship
between the investors; and (iii) the benefits of DTTs and BITs.
The Russian government has been seeking to reverse this trend by, in
particular, amending the corporate legislation to provide greater
flexibility in Russian law on the matters relevant for a JV structuring,
thereby making Russian companies as JV vehicles, and Russian law
governed SHAs, more attractive. Typically, an onshore JV involves a

Russian law SHA concerning a Russian JV company supported by an
English law agreement containing anti-dilution and shareholder
information provisions, and an English law deed of indemnity.

Historic approach to SHAs in respect of
Russian companies
Following amendments to Russian corporate legislation in 2009-2010,
both the JSC Law and the LLC Law recognised the rights of shareholders/
participants to enter into SHAs in respect of JSCs and LLCs.
Despite this express recognition of SHAs, the preference in a majority of
cases was still to use the "classic" offshore JV structure and a
non-Russian law governed SHA. There were two reasons for this:
••the difficulties in incorporating certain contractual provisions

commonly seen in English law SHAs and which can be crucial for JVs
(eg, warranties, indemnities, put/call options, drag/tag along rights,
deadlock resolution provisions); and

••the restrictive approach often adopted by the Russian courts towards

the application of SHA-related legislative provisions (in particular in
relation to corporate governance matters).

The attempts to circumvent the inflexibility of Russian corporate law
through the use of non-Russian law governed SHAs in respect of
Russian entities (rather than offshore holding companies) were mostly
unsuccessful. This was because the choice of foreign law as the
governing law for a SHA in respect of a Russian entity was not given
effect by Russian courts, with the result that a major part of crucial
provisions in the SHA were ruled invalid.

2014 reform
Certain amendments were introduced in the Civil Code to allay some of
the concerns arising from the previous restrictive court practice, in a bid
to encourage the use of Russian companies as JV vehicles. These
amendments to the Civil Code were effective from 1 September 2014.
Corporate agreements and their scope
The amendments to the Civil Code introduced the concept of a "corporate
agreement" which is a generic term for SHAs in respect of JSCs (public
and non-public) and participants' agreements in respect of LLCs.
Russian law allows corporate agreements to govern the exercise of the
corporate rights of the shareholders/participants as well as certain
coordinated actions by the shareholders/participants relating to
management of the JV vehicle and its day-to-day operating activities:
••exercise by the shareholders/participants of their voting rights (in

particular, the obligations of the parties to vote in a certain way on
certain matters);

••transfer of shares/participatory interests between the shareholders/

participants at a pre-agreed price and/or upon occurrence of
certain circumstances;
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••lock-up of the shareholders/participants until occurrence of

certain circumstances;

••restrictions on transfer of shares to third parties (pre-emptive rights)

or the other shareholders'/participants' prior consent (which may be
conditional upon the transferee of the shares/participatory interests
adhering to the corporate agreement);

••tag-along and drag-along rights; and
••undertakings to vote for a pre-agreed corporate governance structure

to be reflected in the charter (a corporate agreement itself may not
determine the structure of the management bodies of the company
and their competence).

Corporate agreements may not include an undertaking by the
shareholders to vote in accordance with the instructions of the
management of the JV vehicle.
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••the provisions on the corporate governance in non-public JSCs and

LLCs enacted in 2015 (as discussed in more detail in Chapter 3
(Establishing a legal presence));

••the introduction to the Civil Code of legal concepts analogous to

warranties and representations, indemnities and option
arrangements under English law; and

••a major reform of Russian arbitration regulations (completed in 2016)

which resolved a long-standing uncertainty that disputes relating to the
creation and management of and participation in Russian companies
(subject to a few exceptions) are arbitrable, provided certain conditions
are met (see Chapter 23 (Arbitration) for further details),

they make it possible to create a bespoke corporate governance
structure for a Russian JV vehicle.
However, a number of concerns still remain in relation to:

A corporate agreement entered into by all shareholders/participants of
the JV vehicle (being a non-public JSC or an LLC) may provide for
disproportionate profit distribution and voting structures (provided that
the information on such SHA has been disclosed in the USRLE).

••the approach of Russian courts towards the application of the new

Important clarifications in connection with
corporate agreements

••the statutory right to claim expulsion of a participant/shareholder in

Certain ambiguities in the previous regulation have been clarified.
Most importantly:
••a corporate agreement may be concluded by just some, and not all, of

the shareholders/participants of the company. Special considerations
apply if disputes arising out of the SHA are referred to arbitration (see
Chapter 23 (Arbitration) for details);

••the parties to the corporate agreement may not claim (vis-à-vis each

other) that it is invalid on the basis that it deviates from the provisions
of the company's charter. Of course, the best practice remains to
ensure consistency between the provisions of the SHA and those of
the charter. Third parties are not bound by the SHA and are free to
rely on the charter;

••breach of the corporate agreement may serve as a ground for

invalidating the decision of the company's management bodies,
provided that as of the date of the relevant decision, all shareholders
in the company were parties to the corporate agreement;

••a transaction made by a party to a corporate agreement in breach of

the corporate agreement may be declared invalid if the other party to
that transaction was, or should have been, aware of the limitations
contained in the corporate agreement;

••the shareholders in the company may enter into the corporate

agreement not only between themselves, but also with the company's
creditors and other third parties to assume certain obligations in
connection with exercise of the rights conferred upon them as the
shareholders/participants in the company to preserve the legitimate
interests of the company's creditors and other relevant third parties
(known as "quasi-corporate" agreements). In such structures,
creditors are typically granted a call option to acquire an equity
interest in the company; and

••the SHA may be subject to foreign law (subject to the mandatory

rules of the jurisdiction of incorporation of the JV company and
provided there is some meaningful foreign element).

Current position
The rules adopted as part of the 2014 reform are a major step forward
in the regulation of Russian JVs and SHAs under Russian law. Taken
together with:

regulations given limited court practice;

••the general uncertainty concerning the extent of application of

imperative Russian law norms;

LLCs and non-public JSCs that cannot be waived or restricted by
contract; and

••the viability of certain transfer-related concepts and arrangements in

respect of participatory interests in Russian LLCs (in particular, given
the statutory notarisation requirements for a major part of the
transactions with participatory interests).

Operation of a JV company: key provisions of SHA
to regulate conduct
••Restrictions on the authority of board members of each company

in the JV group structure

••Approval of budgets and business plans by shareholders
••Board appointment rights of the shareholders and provisions for

quorum

••Minority protection provisions, including reserved matters

requiring unanimous or supermajority consent

••Funding provisions – manner and method of any future financing to

be provided to the JV company

••Dividend policy and scope of the board's (or any operating

subsidiary board's) power to declare dividends

••Withdrawal of current participants in the JV company and arrival

of new participants, if permitted and how

••Non-compete covenants – careful consideration will have to be

given to the scope of such covenants to ensure that they do not
infringe anti-monopoly law

••Share transfer restrictions, forced transfers and anti-dilution

protections, including any rights of first refusal, pre-emption
rights and mechanisms for determining the price of shares in
such circumstances

••Deadlock provisions
••Default provisions to cover change of control, insolvency or

material breach of the SHA (which may provide for non-defaulting
party to acquire the defaulting party's shares, so far as permitted
by the applicable law, at a discount)

••Termination provisions

INVESTING IN RUSSIA

Disclosures in relation to corporate agreements
Irrespective of what law governs the provisions of a corporate
agreement made in respect of shares/participatory interests in a
Russian company, certain disclosure rules apply. These are summarised
in the following table.

Disclosures in relation to corporate agreements in
respect of Russian companies
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A common feature of JVs in the Russian market is the inclusion in SHAs
of provisions which allow for the exit of a JV partner through the use of
a put option (whereby one JV partner can require the other to purchase
its shares) or a call option (pursuant to which one JV partner can
require the other partner to transfer its JV interest to it). Exit triggers
should take into account significant project risks, such as new sanctions
or revocation of the licences held by the JV.

••Parties must notify the company that the corporate agreement

In the context of the provisions regulating share transfers, consideration
should be given to any requirement to obtain any regulatory consents.
Call options in respect of shares in a Strategic Company may not be a
viable option for certain categories of foreign investors.

Additional disclosure of voting arrangements

Frequently the non-selling shareholders will be able to exercise a right
of first refusal if one of the shareholders wishes to exit. The non-selling
shareholders may also have a "tag-along" right under which a selling
shareholder must procure that the purchaser of his shares acquires the
shares of the "tagging" shareholder on the same terms.

Disclosure to JV company
exists (on penalty of other shareholders/participants being
entitled to claim damages resulting from them being unaware of
the corporate agreement's existence). However the parties are not
required to disclose the contents of the SHA.

••Required where there are voting arrangements in respect of shares in

a public JSC/a JSC which has issued a prospectus for its securities.

••If on the basis of a corporate agreement, a person (together with

such person's affiliates) acquires a right to determine the voting
rights exceeding 5, 10, 15, 20, 25, 30, 50 or 75% of the aggregate
number of votes conferred by the ordinary voting shares of a
public JSC, such person shall disclose the existence of such rights
to the JV entity (together with the date of the relevant corporate
agreement, the number of shares owned by the parties to the
agreement and certain other details).

••The JV entity will disclose such information to the public in

accordance with Russian securities legislation.

Disclosure in the USRLE
••The Civil Code requires information on the SHA containing

disproportionate voting arrangements to be disclosed in the
USRLE. The Law on Registration requires information on the SHA
containing restrictions on transfer of participatory interests/
shares to be disclosed in the USRLE. Further regulation on the
matter is expected to be adopted in the future.

Key features of shareholders' agreements
Regardless of what governing law is chosen for the SHA and where the
JV company is incorporated, there will be certain key features which the
SHA will need to address.
Pre-conditions
It is essential for the operation of any successful Russian
market-orientated JV that all necessary licences, consents or
clearances are obtained before the JV commences its operations.
Regulatory approvals from Russian government agencies will be
necessary for the start of business activities (or completion of the
acquisition of the existing business) and obtaining such approvals can
take a significant amount of time. Approval may also be required for
foreign investment (whether direct or indirect) into Russian companies
(as described in Chapter 2 (Foreign investment restrictions)).
Exit
The SHA should address whether the transfer of shares/participatory
interests will be subject to any lock-in period and should contain
detailed provisions regulating the transfer of shares/participatory
interests. Change-of-control provisions should be included to prevent
"back-door" acquisition of control by a third party.

Particularly where one shareholder holds a substantial stake, the SHA
may contain "drag-along" provisions under which that shareholder is
able, upon exit, to compel the sale by the other (usually minority)
shareholders of their interests to the proposed purchaser upon the
same terms. This mechanism is designed to maximise value for the
majority shareholder by enabling the purchaser to acquire the entire
issued share capital of the JV.
Deadlock
If any disagreement between JV partners regarding the JV cannot be
resolved amicably, the SHA should provide comprehensive mechanisms
to ensure that a resolution can be effected. As a practical matter, these
provisions supplement the principles regulating share transfers because
they can ultimately lead to the exit from the JV of one, or perhaps all, of
the JV partners. It may not always be possible to structure around some
of the limitations of Russian law to make those deadlock resolutions
work in respect of a Russian JV vehicle and/or Russian law SHA.
The diagram below illustrates the options generally available for the
resolution of deadlock.
Options for deadlock resolution
Casting vote for chairman of the
board of directors (this will
clearly be unattractive in a
50:50 JV)

If the deadlock arises at the
board level, referral of the
matter to the shareholders

Escalation procedure: any
disagreement may be referred
to the Chairmen or CEOs of the
JV’s respective shareholders

Reference to a mediator, expert
or arbitration

"Russian roulette": shareholder
A may offer to buy the
shareholder B’s shares at a
specified price. B may elect to
sell or to purchase A’s shares at
that price (and this right to elect
acts as incentive for A to
propose an appropriate
price upfront)

"Texas shoot out": variant on
the Russian roulette
mechanism under which B may
elect to sell at the specified
price or purchase A’s interest at
a higher price, leading to an
auction or sealed bid process
under which the highest bid
ultimately wins
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Liquidation of the JV company at request of either party or request
that all shares be sold to a third party at an agreed price or a price
based upon an agreed formula
Dispute resolution
Where an SHA is entered into at an offshore level, disputes under the
SHA should be resolved by arbitration, as arbitral awards (unlike foreign
state court judgments) are more easily enforceable in Russia. The
Russian courts may, however, decline to give effect to such awards for
reasons such as public policy. The use of an English law governed SHA
at an offshore level will not necessarily therefore insulate the parties
from some of the more general risks associated with investing in Russia.
Where an SHA is entered into in respect of a Russian JV vehicle, the
majority of disputes arising out of SHAs will be arbitrable, provided that
the arbitral institution is approved by the Russian government and the
seat of arbitration is in Russia. Save for certain disputes relating to title
to shares in the JV, disputes in connection with the JV carrying out
business activities in a Russian strategic sector may not be referred to
arbitration, but instead must be adjudicated by Russian courts. For
further details on arbitrability of corporate disputes, see
Chapter 23 (Arbitration).
For more information on JVs in Russia, see Latest Thinking – Getting the
Deal Through: Joint Ventures 2018.
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7.	Shareholders – rights and
obligations

This Chapter summarises the principal statutory
rights and obligations of shareholders (participants)
in Russian JSCs and LLCs.

quarter, half-year, nine months or year. Profits and dividends are
distributed out of net profits of the company (and in the case of
payment to owners of preference shares in JSCs, may also be paid out
of special funds created for this purpose).

The legal framework

Profit and dividend distributions are subject to statutory solvency and
certain other capital adequacy tests. In a number of situations profit or
dividend distribution is prohibited, such as where the charter capital has
not been fully paid up or where the company is close to being insolvent or
may become insolvent as a result of the distribution. As a general rule,
profits and dividends are distributed to shareholders pro rata to their
share in the charter capital of a company. However, for non-public JSCs
and LLCs in certain cases it is possible to set out a rule in the charter (or a
SHA (for more details, see Chapter 6 (Joint ventures and shareholder
agreements)) which allows a disproportionate profit distribution.

Key sources
Shareholders of JSCs and participants of LLCs (collectively referred to
as shareholders in this Chapter 7 (Shareholders – rights and obligations))
have a number of rights and obligations which are set out in the Civil
Code, the JSC Law and the LLC Law. Additional rights and obligations
may be set out in the company's charter and/or an SHA (see Chapter 6
(Joint ventures and shareholder agreements) for further details). Specific
rights of preference shareholders are set out in the document recording
the company's decision to issue preference shares or in the charter (in
the case of JSCs only).
2014 Reform
As of 1 September 2014, the shareholders' rights and obligations were
modified in line with the changes to the forms of companies as part of
the ongoing reform of the Russian civil law (see Chapter 3 (Establishing a
legal presence) for a more detailed outline of the new regulations
affecting JSCs and LLCs under Russian law).

Right to receive liquidation proceeds
The right to participate in the winding up of a company entitles
shareholders to receive a portion of the liquidation proceeds in the
event that the company goes into liquidation (following the completion
of settlements with the company's creditors).
The following waterfall provisions apply in relation to the liquidation
proceeds payable to shareholders in respect of JSCs:
••first, the company effects the payments in connection with the

Key statutory rights of shareholders
••To receive distributed profits and participate in the winding up of

the company

••To participate in the management of the company
••To receive information and documents relating to the

company's activities

••To exit the company (by way of disposing of shares, withdrawing

from the company or selling shares to the company itself or, in the
case of public JSCs, to a majority shareholder whose stake in the
company exceeds certain ownership thresholds (eg, 30%,
50%, 75%))

••To protect the company's interests (to challenge transactions, file

derivative claims, in respect of non-public companies, to expel
another shareholder from the company)

••To protect the shareholder's own interests (right of first refusal

and pre-emption right) which are more typical for
non-public companies

Right to profit distribution
The right to receive a portion of distributed net profits (in the case of
LLCs) or dividends (in the case of JSCs) arises only when the company
makes a decision regarding net profit distribution or dividend payment.
A company may make such decisions following the results of the first

buy-out of shares that were put to the company in accordance with the
JSC Law (eg, in the event that the GSM decided on a reorganisation of
the company or approved a major transaction with value in excess of
50% of the company's assets and the exiting shareholder voted
against the transaction or did not participate in the relevant meeting);

••secondly, the company pays accrued but unpaid dividends and

"liquidation preference amounts" (as specified in the charter) in
respect of the preference shares; and

••thirdly, the company proceeds with distribution of its remaining assets

among the holders of ordinary and all types of preference shares.

The following waterfall provisions are set out in the LLC Law in relation
to liquidation proceeds payable to LLC participants:
••first, the company effects accrued but unpaid net profit distribution

payments; and

••secondly, the company proceeds with distribution of its remaining

assets among its participants.

Right to participate in the management of a company
Shareholders exercise their right to participate in the management of a
company by attending the GSM of the company and voting on the issues
on the agenda. These rights are generally available for participants of
LLCs and holders of ordinary shares in JSCs. They are also available to
holders of voting preference shares in non-public JSCs and non-voting
preference shares in both public and non-public JSCs in certain
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circumstances listed in the JSC Law (most commonly – in the event of
non-payment of dividends in respect of the non-voting preference shares
(subject to the company's charter) or if the GSM is to consider winding
up or reorganisation of the company or a unanimous approval of all
shareholders is required under the JSC Law in order to pass a resolution).
Certain management rights of shareholders arise only once they
hold shares representing a certain percentage of the charter capital
of a company.
In terms of influencing the decision-making process, in a public JSC and
in a non-public JSC (unless the charter of a non-public JSC (or in certain
cases – a corporate agreement) has varied the voting thresholds or
provides for weighted voting rights in relation to certain matters):
••a holding of any number of voting shares allows the holder to block

shareholder resolutions which require unanimity (in public JSCs there
is only one such matter – the reorganisation of the company into a
non-commercial partnership, while in non-public JSC such matters
also include amending the charter to alter various statutory rules on
the corporate governance or shareholder information rights, as well
as the introduction of restrictions on transfer of shares to third parties
(such as right of first refusal); additional matters requiring unanimity
may be set out in a non-public company's charter);

••a holding of 2% of voting shares is required to propose items for an

annual GSM and candidates to the management and controlling
bodies of the company;

••a holding of 10% of voting shares is required to request the holding of

an extraordinary shareholders' meeting (and the Board of Directors or
General Director (as relevant) must consider the request but may in
certain limited circumstances refuse to hold the requested meeting).
The same threshold applies where a shareholder requests an audit of
the company;

••a holding of 25% + one voting share is required to block shareholder

resolutions which require qualified majority approval (such as
amendments to the charter, decisions on reorganisation or
liquidation, an increase in the number of authorised shares,
placement of shares by way of closed subscription, a buy-back by the
company of its own shares, the approval of certain major
transactions, etc.);

••a holding of 50% + one voting share allows the holder to procure the

quorum at a GSM and adoption of any decisions at a GSM, save for
decisions specifically requiring a higher majority. If quorum is not met at
the initial meeting, the quorum at a reconvened meeting is 30%; and

••a holding of 75% of voting shares allows the holder to take those

decisions at a GSM which require a qualified majority vote (as
described above).

In terms of influencing the decision-making process, in an LLC (unless
the company's charter (or in certain cases – a corporate agreement) has
varied the voting thresholds or provides for weighted voting rights in
relation to certain matters):
••a holding of any number of participatory interests allows the holder

to block participants' resolutions which require unanimity (such as
decisions on reorganisation or liquidation, amendments to the charter
in relation to additional rights or obligations of the participants,
withdrawal from the company, altering statutory rules on the
corporate governance, etc.);

••a holding of 10% of participatory interests is required to request the

holding of an extraordinary general participants' meeting (and, as
with JSCs, the Board of Directors or General Director (as relevant)
must consider the request);
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••a holding of 1/3 + one participatory interest is required to block

participant resolutions which require qualified majority approval
(such as amendments to the charter, including an increase of the
charter capital, save for the amendments requiring unanimity,
resolution on making in-specie contributions to the assets of the
company, etc.);

••a holding of a 50% + one participatory interest allows the holder to

meet the quorum at a general participants' meeting and adopt any
decision at a general participants' meeting (except decisions
specifically requiring a higher majority); and

••a holding of a 2/3 interest allows the holder to take those decisions at

a general participants' meeting which require a qualified majority vote
(as described above).

The law sets out a number of provisions aimed at protecting the rights
of minority shareholders regarding the management of the company.
Apart from voting thresholds which allow the minority to veto certain
decisions (as outlined above), such provisions include a prohibition
against interested shareholders voting on the approval of interested
party transactions (unless otherwise provided in the charter of a
non-public company), election of the Board of Directors by cumulative
voting (mandatory in public JSCs, optional in non-public JSCs and LLCs),
separate class vote required in certain circumstances, and the
possibility to limit in the charter the number of shares in a non-public
JSC or participatory interests in an LLC which may belong to one
shareholder or participant. Further details regarding corporate
governance arrangements can be found in Chapter 8
(Corporate governance).
Right to information
Shareholders have the right to access information and documents
concerning the activities of the company. Both the JSC Law and the
LLC Law list the information which is available to all shareholders
(eg, the charter, annual reports, annual financial statements, public
disclosure materials (in the case of public JSCs)) and set out the
procedure for accessing this information.
Access to certain documents of JSCs, such as the company's
accounting records and minutes of its management board, is open only
to a shareholder or shareholders collectively holding not less than 25%
of voting shares (unless a lower threshold is included in the charter of
the JSC). With effect from 30 July 2017, access to certain information
and documents by a shareholder holding less than 25% of voting shares
is subject to the "business purpose" test. The test is deemed to be
satisfied if a shareholder discloses its legitimate interest in obtaining the
information and documents which are necessary to exercise its
shareholder rights under the JSC Law.
Board minutes of a public JSC may only be accessed by a shareholder
(or shareholders collectively) holding not less than 1% of voting shares
in the public JSC.
Shareholder information rights in relation to interested-party and major
transactions concluded by the company are summarized below:
••reports on interested-party transactions and, in the case of JSCs, also

on proposed major transactions must be included in the relevant
GSM materials. With effect from 1 January 2017, interested-party
transactions are no longer subject to a prior approval of the
shareholders (or the Board of Directors), unless otherwise specified in
the charter;

••major and interested-party transactions involving Russian businesses

or individuals affected by international sanctions are generally
exempt from the disclosure requirements;
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••the company is required to give a prior notice of a proposed

interested-party transaction to (in the case of an LLC) disinterested
participants and the Board of Directors and (in the case of a JSC)
members of the company's management bodies and the
shareholders (in certain circumstances set by law); and

••shareholders holding not less than 1% of voting shares (participatory

interests) have the right to request (i) access to certain information
relating to interested-party transactions and (ii) that interested-party
transactions be approved by the relevant management body of
the company.

Possible shareholder actions to protect stability
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LLC and the exiting participant voted against it or did not participate in
the relevant meeting. For further details on withdrawal rights, see
Chapter 3 (Establishing a legal presence).
In respect of public JSCs, a shareholder that acquired (on its own or
together with its affiliates) more than 95% of voting shares in the
company has statutory squeeze-out rights in respect of the remaining
shareholders, provided that at least 10% of that shareholder's shares
were acquired pursuant to a voluntary or mandatory tender offer. As
noted above, a shareholder in a public JSC has the right to sell its shares
to a majority shareholder whose stake in the company exceeds certain
ownership thresholds (eg, 30%, 50%, 75%).

File derivative claim on behalf of the company on account of damage
caused to the company by management or "controlling persons"

Restrictions of shareholders' rights

Challenge decisions of the company's management bodies

For example, if a shareholder fails to make a mandatory tender offer
following the acquisition of more than 30% (or 50% or 75%) in a public
JSC it will be able to vote only with the percentage of shares not exceeding
the relevant threshold (ie, with 30%, 50%, or 75%, respectively) and the
"non-voting" part of its shares will not be factored in for the purposes of
calculating the quorum. Once the relevant offer is duly made to the other
shareholders, the voting rights are reinstated. Similar restrictions on voting
rights may apply if on the basis of a corporate agreement, a person
(together with such person's affiliates) acquires a right to determine the
voting rights exceeding 5, 10, 15, 20, 25, 30, 50 or 75% of the aggregate
number of votes conferred by the ordinary voting shares in a public JSC
and fails to disclose the existence of such rights to the company.

Challenge certain transactions entered into by the company

Right to protect the company's interests
There are various actions which the shareholders of a company may
pursue to protect the stability of the company's business, as illustrated
above. Some of these actions (eg, challenge of a major transaction) are
only available to shareholders holding not less than 1% of voting shares
(participatory interests) of the company. Further, in respect of each of
the actions listed above, claimants must satisfy the relevant Russian law
requirements in order for the claim to be successful. For example, a
corporate resolution generally may be set aside only if it is in breach of
applicable law or the company's charter and also violates rights of the
shareholder bringing the claim.
A company's charter may provide additional limitations to the executive
bodies' powers, thus providing for additional grounds to challenge their
decisions or transactions signed by them on the company's behalf.
In addition, in LLCs and non-public JSCs, the shareholders may also
request that another shareholder, whose conduct is significantly
damaging to the company's business, is expelled from the company (for
further details, see Chapter 3 (Establishing a legal presence)).
Rights to protect the shareholder's own interests
To enable existing shareholders of a JSC to avoid being diluted in the
course of a new share issue, the JSC Law provides that existing
shareholders have the pre-emptive right to acquire new shares in
proportion to their existing shareholding and for a price no higher than
the subscription price:
••in case of placement of new shares via open subscription – for all

shareholders; and

••in case of placement of new shares via closed subscription – for the

shareholders who voted against such subscription or did not vote at
the relevant shareholders' meeting.

Given that in private companies, the exit of a shareholder may be a
sensitive issue for the other shareholders and for the business, the law
provides for certain additional shareholder protections. For example,
the participants of an LLC have statutory rights of first refusal in the
event of sale of a participatory interest to third parties and the right to
exit an LLC if a decision is made to increase the charter capital of the

The exercise of shareholders' rights may be restricted in certain cases
provided by the law.

Failure by a foreign investor to notify FAS on acquisition of 5% or more
of the shares or participatory interests in a Strategic Company may
result in the annulment of the investor's voting rights in respect of that
Strategic Company.

Obligations of shareholders
The most important statutory obligations of shareholders include:
••the obligation to participate in the formation of capital and assets of

the company (by way of paying up its share in the charter capital in
the course of the company's incorporation of and, if explicitly
provided by the charter, by making other mandatory contributions to
the capital or assets of the company (or both));

••the obligation to refrain from disclosing confidential information

relating to the activities of the company;

••the obligation to participate in the adoption of decisions required for

the company to continue in existence (where such participation is
necessary); and

••the obligation to refrain from knowingly causing damage to the

company and otherwise significantly complicating or rendering
impossible the pursuit of the company's fundamental goals.

A shareholder may be expelled from the company where it fails to carry
out its obligations as a shareholder and its actions amount to a gross
failure to meet its obligations, cause substantial damage to the
company or otherwise significantly damage the company's ability to
carry out its activities and achieve the goals for which it was founded
(for further details, see Chapter 3 (Establishing a legal presence)).
A "controlling" shareholder causing damages to the company may also
be obliged to compensate the company for damages suffered by it (for
more detail on the liability of "controlling" persons, see Chapter 8
(Corporate governance)).
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Corporate governance

In recent years good governance practices have
continued to gain traction among many Russian
companies, particularly those that depend on raising
foreign debt and equity capital. In 2014, a number of
important changes were made to the Russian
corporate law. These changes provide a more flexible
and predictable regulation of corporate governance
in non-public companies.
Management structure
As illustrated below, JSCs and LLCs may have either a two or three-tier
management structure, consisting of:
••the GSM;
••the Board of Directors (also known as Supervisory Board or

Supervisory Council); and

••the Executive Bodies.

Public JSCs are required to have all three tiers, whereas non-public
companies (save for non-public JSCs that have 50 or more holders of
voting shares or the companies that are subject to a special regulatory
regime, such as credit institutions) can elect whether to have a
Board of Directors.
In addition, prior to 19 July 2018, public JSCs were required to either
establish an internal audit committee or appoint an internal auditor to
monitor their financial and economic activities. With effect from 19 July
2018, public JSCs may provide in the charter that the company does not
have an internal audit committee. With effect from 1 September 2018,
all public JSCs must put in place and implement internal risk
management and control systems. With effect from 1 July 2020, public
JSCs are also required to conduct internal audit and form an audit
committee to oversee their financial and business activities.
Shareholders of non-public JSCs and participants of LLCs may provide
in the charter that the company does not have an internal audit
committee (or internal auditor – in the case of LLCs) or limit the

circumstances under which the internal audit committee is established
(or the internal auditor is appointed – in the case of LLCs).
All JSCs are subject to annual mandatory audit by an external auditor.
LLCs may be subject to mandatory audit in certain limited
circumstances provided by law.

GSM
The GSM is the highest level of management within any JSC or LLC.
The competence of the GSM in a public JSC is prescribed by the JSC
Law and may not be extended by the charter or otherwise. In addition,
the authority of the GSM in a public JSC as set out in the law cannot be
transferred to the Executive Bodies, subject to a very limited number of
exceptions (including the right to appoint the Sole Executive Body,
which may be delegated to the Board of Directors). Any resolution
purportedly passed by the GSM of a public JSC which goes beyond its
statutory competence will be void.
Conversely, the statutory competence of the GSM in a non-public JSC
or an LLC may be expanded by the charter. In addition, subject to
matters set out in the law as falling exclusively within the competence
of the GSM, it may be delegated either to the Board of Directors or the
Management Board (where the management structure of the relevant
company includes these bodies).
For both LLCs and JSCs the GSM must take place at least annually.
Most resolutions at a GSM, whether in LLCs or JSCs, are passed by a
simple majority vote. Some decisions however require a qualified
majority (three-quarters in the case of JSCs and two-thirds for LLCs).
Prior to 1 September 2014 only the transformation of the JSC into a
not-for-profit partnership required a unanimous vote of the GSM of the
JSC. With effect from 1 September 2014, unanimity is also required to
introduce certain amendments to the charter of a non-public JSC (or an
LLC), as specified in the Civil Code (eg, extending the competence of the
GSM, delegating the powers of the GSM to the Board of Directors or to
the Management Board, providing for a right of first refusal, etc.).
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Two or three-tier management structure

General Shareholders’
Meeting / Participants
Meeting (for LLCs)

GSM

Supervisory Board
Generally optional for non-public JSCs
and LLCs (also known as the
Supervisory Council)

BOARD OF DIRECTORS

EXECUTIVE BODIES

Sole Executive Body
- one or more individuals, usually
referred to as the General Director(s)

LLCs, which have historically been viewed as more closely held entities,
have a much wider list of matters requiring unanimity. In particular, in
addition to the charter amendments referred to above, a unanimous
resolution of all participants is required for:
••the reorganisation or liquidation of an LLC;
••monetary valuation of non-cash contributions to the LLC's

charter capital;

••an increase in its charter capital through admission of new

participants to the company;

••the set-off of claims against the company in the course of payment of

additional contributions to its assets by its participants;

••granting, limiting or cancelling additional (ie, those not stipulated in

applicable law) rights and obligations of the participants;

••the adoption or removal of the provisions on disproportionate voting

or profit distribution;

••certain matters relating to right of first refusal and withdrawal from

the LLC; and

••other matters as may be specified in the charter.

If there is only one shareholder in a JSC, or participant in the case of an
LLC, any issue within the competence of the GSM may be resolved by
that shareholder or participant in the form of a written resolution. There
is no need to hold a GSM.
At the GSM of a JSC, a shareholder has one vote for every one voting
share held. At the GSM of a LLC, each participant has the number of
votes that is proportional to its holding of participatory interests.
Disproportionate voting rights may be provided for in the charter of an
LLC or a non-public JSC.
As of 1 September 2014, the new rules on certification of the minutes of
GSMs came into force. These require the minutes of the GSM to
be certified:
••in the case of public JSCs – by the company's registrar;
••in the case of non-public JSCs – by the registrar or a notary; and
••in the case of LLCs – by a notary or another method provided for in

the charter or in a GSM resolution passed unanimously.

Management Board
- collegial body of executive officers
(optional body except for credit
institutions)

Board of Directors
The Board of Directors is a collegial body responsible for the overall
oversight over, and direction of, the company's activities, save for the
reserved matters within the competence of the GSM.
As noted above, public JSCs must have a Board of Directors. LLCs and
non-public JSCs may operate without a Board of Directors (subject to a
few exceptions).
Where an LLC elects to have a Board of Directors, the number of
directors, their election, term of office and decision-making procedures,
and the election of the Chairman of the Board are all regulated by the
charter of the company and the internal regulations of the Board of
Directors. The LLC Law does not contain any mandatory provisions in
respect of these issues.
By comparison, the regulation of the Board of Directors in the JSC Law is
much more detailed. Listed companies are also expected to comply
with corporate governance standards contained in the listing rules of
licensed stock exchanges and the Corporate Governance Code published
by the CBR in 2014 (Corporate Governance Code). These include:
independent director requirements, the requirement to avoid and
manage conflict of interest, etc. Public JSCs are also expected to adopt
internal regulations governing the activities of their Boards of Directors
and their committees based on the model forms adopted by the CBR.
Members of the Board of Directors of a public JSC are elected annually
by the GSM (ie, there is a maximum one year term). Members may be
re-elected for unlimited number of terms. The Board of Directors in a
public JSC is elected by cumulative voting – an important mechanism of
Russian law aimed to ensure that minority shareholders are represented
at the level of the Board of Directors. For the purposes of the cumulative
voting, each shareholder receives a number of votes equal to the
number of voting shares held multiplied by the number of positions on
the Board of Directors, and may distribute these votes among the
nominees as he/she/it wishes. The Board of Directors is then
comprised of the candidates who receive the largest number of votes.
The charter of a non-public JSC may provide for a different manner for
election of the Board of Directors.
Unless specified in the charter of a JSC, the number of directors must
be indicated in the minutes of the GSM at which the Board of Directors
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is being elected. The number of directors required will depend on the
number of shareholders holding voting shares (see below).
In both JSCs and LLCs the members of the Executive Bodies cannot
comprise more than a quarter of the Board of Directors, nor can any of
them act as the Chairman of the Board of Directors. Members of the
Board of Directors cannot simultaneously be members of the internal
audit committee. Alternate members of the Board of Directors are not
permitted. Members of the Board of Directors of the companies
operating in certain regulated sectors (eg, banks) are subject to certain
qualification and reputational requirements.
As a general rule, the GSM may dismiss the Board of Directors
(generally as a group rather than any member individually) at any time
prior to the expiration of its term of office. In any event the powers of
any particular member of a Board of Directors may be terminated early
by court upon the application of the company or its shareholder, if such
member of the Board of Directors is in breach of its duty to act in good
faith in the best interests of the company or has on numerous occasions
been in breach of the Russian laws to the significant detriment of the
company.
The powers of the Board of Directors are specified by the JSC Law.
Among the most important are convening the GSM, the election of the
Executive Bodies (unless the Executive Bodies are elected by the GSM),
the creation of branches and representative offices, recommendations
on dividends and the approval of certain major and interested-party
transactions. The company's charter may include provisions to expand
the statutory competence of the Board of Directors, subject to the
reserved matters within the competence of the GSM.
Matters within the competence of the Board of Directors may not be
delegated to the company's Executive Bodies. However, if there is no
Board of Directors, almost all issues falling within the competence of
the Board of Directors of a JSC (except for calling the GSM and approval
of its agenda) may be vested in the GSM.
The law does not prescribe the voting procedures for the Board of
Directors and there is a wide discretion to provide for unanimity or
qualified majority on almost all issues or to provide the Chairman of the
Board of Directors with a casting vote.
Membership in the Board of Directors does not lead to employment per
se (although key employees may be elected to the Board of Directors).
The basic position, therefore, is that membership of the Board of
Directors is unpaid. However, the GSM may decide to remunerate or
compensate Board members.

Executive Bodies
The Executive Bodies perform the executive management functions and
other day-to-day operations of the company. The Executive Bodies of a
JSC and an LLC may comprise:
••the Sole Executive Body; or
••the Sole Executive Body and the Management Board.
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Every Russian company must have a Sole Executive Body but the
Management Board is an optional body. The exception to this is for
credit institutions, which are required to have both the Sole Executive
Body and the Management Board under the Banking Law.
Both the JSC Law and the LLC Law provide that the Executive Bodies are
subordinate to the Board of Directors and the GSM (whose powers
include the right to appoint and dismiss the members of the
Executive Bodies).
There is no statutorily prescribed term of appointment or number of
members for the Executive Bodies. The only statutory requirement is
that the Sole Executive Body must be the Chairman of the Management
Board. Accordingly, the charter and relevant internal regulations usually
set out their authority, the procedure for appointment and the number
of members.
The Sole Executive Body has broad powers in relation to the general
day-to-day management of the company. It has the authority to act on
behalf of the company, to represent the company's interests, to enter
into transactions on behalf of the company, to recruit and remove
personnel, to issue powers of attorney and implement the resolutions of
the GSM and the Board of Directors.
The authority of the Sole Executive Body may be limited by making the
exercise of some of its powers subject to the approval of the Board of
Directors or the GSM (eg, preventing the Sole Executive Body approving
transactions over a certain value without the prior approval of the Board
of Directors or the GSM). Any such limitation of the Sole Executive
Body's authority must be set out in the company's charter.
The authority of the Sole Executive Body may be transferred to a
management company or external manager by the GSM.
In contrast, the Management Board does not exercise executive
functions. It is instead a collegial body, whose approval is usually sought
by the Sole Executive Body on the matters of the company's day-to-day
operating activities which are not significant enough to be escalated to
the level of the Board of Directors or the GSM.
With effect from 1 September 2014, the Sole Executive Body may
consist of more than one person acting either jointly (not to be confused
with the Management Board) or independently. The names and powers
of all persons comprising the Sole Executive Body need to be reflected
in the USRLE. The Law on Registration is yet to be amended to allow
proper disclosure of limitations on the powers of the Sole Executive
Bodies. Pending these amendments, third parties are generally free to
assume that a Sole Executive Body has unlimited powers.

INVESTING IN RUSSIA
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Members of the Executive Bodies are employees of the company.

Minimum number of directors for JSC Board of Directors

NINE
minimum number of directors
for a JSC with more than 10,000
holders of voting shares

SEVEN
minimum number of directors
for a JSC with more than 1,000
holders of voting shares

FIVE
minimum number
of directors for a JSC

Duties of the management

Guidance for assessing behaviour of managers

The Civil Code, the JSC Law and the LLC Law include a statutory
statement of the duties that the members of the management bodies
(managers) owe to the company. The overriding obligation on
managers is to act reasonably and in good faith in the best interests of
the company.

Resolution of the Supreme Arbitrazh Court of the Russian Federation
No. 62 of 30 July 2013 (Resolution) remains the main source of
guidance for the Russian courts when assessing alleged
unreasonable and/or bad faith behaviour of the managers. The
Resolution clarified that the obligation to compensate the company
for losses resulting from unreasonable or bad-faith actions also
applies to the former managers, a management company, external
managers, liquidators and members of the liquidation committee as
well as receivers. The Resolution was passed prior to the Civil Code
being amended to impose on persons exercising de facto control over
the company the same duties as the members of the management
bodies. It would seem reasonable however to assume that the
guidance in the Resolution would also be applicable to the liability of
the de facto controlling persons.

The same obligation applies to persons who exercise de facto control
over the company and are entitled to give binding instructions to the
managers. Persons exercising such control will also be liable to the
company for the damages resulting from their wrongful actions.

Challenging management decisions
Decisions of the management of LLCs and JSCs may be challenged.
Subject to few exceptions, there is a general two-month limitation
period for participants to challenge decisions of LLC's management
bodies (ie, GSM, the Board of Directors, the Sole Executive Body, the
Management Board or any external manager). In JSCs the general
limitation period is three months. As a general rule, the limitation
period commences on the date the decision and grounds for challenging
such a decision become known, or ought to have become known, to
the claimant.
Further, the Civil Code provides that the decisions of the meetings of a
company (eg, decisions taken by the GSM) can be challenged only by
way of "class action". This requires the party intending to challenge a
decision of a meeting to notify the other participants of the meeting in
advance, regardless of whether such participants intend (or have any
grounds) to challenge the decision. If, having been notified of the claim,
the participants fail to join it, as a general rule, they are precluded from
making similar claims in the future. "Class action" is a developing area of
Russian law, the effectiveness of which is yet to be fully tested in courts.
The court may, in its discretion, uphold the decision in question if the
relevant breaches are not material and the adopted decision did not
violate the shareholders'/participants' rights or result in any adverse
consequences to the company or the shareholder/participant. The
court may not, however, uphold any decisions which are considered
void under the law (eg, a decision of the GSM where the meeting was
not quorate or the decision was beyond the scope of the GSM powers).

The Resolution further clarified that the obligation to act reasonably
and in good faith shall be construed to mean that the managers must
take necessary and sufficient actions for achievement of the
company's objectives, including the due performance by the
company of any public liabilities imposed by applicable laws
(eg, payment of taxes). In determining what the interests of the
company are, one should bear in mind that the purpose of a
commercial company is to make profits. The provisions of the
charter of the company setting out the objectives of the company's
activities as well as the decisions of the company's management
bodies setting out the strategy or a business plan of the company
will also need to be taken into account.
The Resolution stresses the obligation on the part of the managers to
act in the best interests of the company, and not in the interests of
one or more of its shareholders.
Despite the abolishment of the Supreme Arbitrazh Court and
transfer of its functions to the Supreme Court, the legal positions of
the former continue to apply pending the release of new legal
positions on the relevant matters by the Supreme Court.

Civil liability of the managers
In the event that the managers are in breach of their duties to the
company, they are under an obligation to compensate the company for
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the damages (both direct loss and loss of profit) resulting from such
breach. Any contract will be void if it purports to exempt or limit:
••the liability of managers arising out of their bad faith conduct; or
••in public JSCs only, the liability of managers arising out of their bad

faith and unreasonable conduct; or

••the liability of de facto controlling persons.
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Generally, manager is presumed to be acting in
bad faith if he or she:
••acted in a situation of a conflict between the interests of the

manager (or its affiliates) and the interests of the company (save
for the cases where the manager's interest was properly disclosed
and appropriate approval from the competent management
bodies of the company was obtained);

An action against a manager for damages on account of the manager's
actions may be brought by a company itself or by a shareholder in that
company (including a shareholder who did not hold an interest in the
company as of the date of the alleged wrongdoing on the part of
a manager).

••concealed the information of the transaction made by him or her

Starting from 1 September 2014, the Board of Directors may, acting in
the interest of the company, claim compensation for damages incurred
by the company and seek to invalidate transactions entered into by the
company (on the same grounds as the shareholders/participants).

••evaded returning to the company the documentation relating to

When bringing such an action the claimant will need to provide
evidence showing that the manager was unreasonable and/or acting in
bad faith when undertaking the actions that caused the damage to the
company. If the manager acting in bad faith fails to provide adequate
evidence to rebut the claims brought against him, the burden of proof
may be switched to the manager, leaving him to prove that his actions
were not unreasonable/in bad faith.
In certain circumstances, a manager may be released from liability to
the company for the damages resulting from his actions. In
particular where:
••the company has otherwise been compensated for its loss through

alternative remedies (eg, unwinding of the transaction in question);

••the actions of the manager could be qualified as falling within the

scope of a reasonable commercial risk; and

••in relation to members of the collegial bodies (the Board of Directors

and the Management Board), they are exempt from the liability if they
voted against the transaction in question or in good faith did not
participate in the vote.

The prior approval of the Board of Directors and the Management
Board does not in itself release the Sole Executive Body from the liability
for his actions. If actions resulted in damage to the company, the
members of those collegial management bodies and the Sole Executive
Body may be held to be jointly and severally liable to the company for
the relevant loss.
When considering the liability of members of the collegial management
bodies, the Resolution guides to the courts to take into account that they
are not generally involved in day-to-day management of the company and
that their access to information about its activities may be limited to the
information the executive officers of the company actually provide to them
(see above and below for further details on the Resolution).
Other grounds for liability of the management and
controlling persons
In certain cases, the managers and controlling persons may be liable in
the event the company becomes insolvent (see Chapter 21 (Insolvency)
for more details).
The managers may also be held liable under criminal and administrative
legislation for their offences committed while exercising their
management functions.

on behalf of the company from the shareholders/participants or
provided misleading information about such transaction;

••proceeded with a transaction without prior approval from a

competent management body of the company;

circumstances surrounding the actions which resulted in
unfavourable consequences for the company; or

••entered into a transaction on the terms evidently unfavourable to

the company or with a counterparty evidently unable to perform
its obligations thereunder.

A transaction is considered to be evidently unfavourable to the
company if its price and terms are significantly worse than the terms
that are usually available for the transactions of such type in similar
circumstances. This is to be assessed as at the date of the
transaction. If the transaction in question subsequently turned out to
be unfavourable as a result of the company's failure to perform its
obligations thereunder, the manager will only be liable for the
damage to the company if it can be shown that the transaction was
made with the intention that the company would not be able to
perform its terms. Merely entering into a transaction on
unfavourable terms may not serve as a ground for the manager's
liability if it can be shown that such transaction is a part of a wider
set of arrangements which ends up to be profitable for the company
or was entered into to prevent a greater loss to the company.

Generally, manager is presumed to be acting
unreasonably if he or she:
••when taking a decision, disregarded the information relevant to the

matter at hand, which was in possession of the manager;

••prior to taking a decision, has failed to undertake such steps to

obtain information relevant for such decision, as are commonly
undertaken in business practice in similar circumstances; or

••has proceeded with a transaction without necessary (eg, approval

of a collegial management body like Board of Directors or
Management Board) or customary approvals (eg, running the
terms of the transaction by the legal, accounting, financial and
other internal departments of the company).

Additional grounds of liability for managers may also arise in certain
situations under relevant applicable legislation. One example is certain
securities market regulations which provide that any person who has
signed a prospectus is subject to secondary liability for losses caused to
the investors as a result of inaccurate, misleading or incomplete
information being contained in the prospectus.

The Corporate Governance Code
The Corporate Governance Code was published by the CBR in 2014 as a
corporate governance model for JSCs whose securities are listed for
trading on a stock exchange. As with its predecessor code (adopted in
2012), the Corporate Governance Code is based on corporate governance
principles applied in certain Western jurisdictions.

INVESTING IN RUSSIA

The Corporate Governance Code covers all spheres of corporate
governance including, for example, control over business activities,
internal controls and risk management, compensation of managers, major
and interested-party transactions, managing corporate conflicts,
independent directors, payment of dividends and disclosure requirements.
Although the adoption of the Corporate Governance Code is highly
recommended, it is not yet automatically binding. JSCs are, however,
obliged to disclose in their annual reports whether they comply with
the code.
Listing rules of licensed stock exchanges incorporate best corporate
governance practices. Listed issuers are required to comply with the
listing rules in order to obtain and maintain premium or standard listings
at a stock exchange.
For further details on corporate governance trends in Russia, see The
Corporate Governance Review – Russia.
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9.

FINANCIAL SERVICES REGULATION
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Financial services regulation

Providers of financial services and professional
participants in the securities market, such as credit
institutions, insurance companies, brokers, dealers,
asset managers, and depositories, are heavily
regulated in Russia through stringent capital
adequacy, reputational and other licence eligibility
and maintenance requirements. In the past few
years, Russian banks have been facing increased
scrutiny and enforcement by the regulator. The main
purpose of this has been to ensure that Russian
banks are properly capitalized and otherwise meet
regulatory prudential requirements. In addition,
Russian legislation establishes special restrictions on
the acquisition of licensed financial service providers.

••submission of registration documents. These include documents

Banking regulation

The minimum charter capital of a newly incorporated bank which
applies for a basic licence is RUB300 million, or RUB1 billion if a newly
incorporated bank applies for a universal licence.

Key legislation and regulators
The Federal Law No. 395-I on Banks and Banking Activity (Banking Law),
the Federal Law No. 86-FZ on the Central Bank of the Russian Federation
(CBR Law) and the Federal Law No. 161-FZ on the National Payment
System (NPS Law) set out the framework of the Russian banking
regulatory regime and provide for objectives and ongoing functions of
the CBR, an independent regulatory body with exclusive authority to
issue currency, manage currency circulation and regulate the Russian
banking sector.
In particular the Banking Law and the CBR Law set out:
••threshold conditions for licences and principles to be followed by

Russian banks;

••prudential standards (including regulatory capital requirements,

disclosure, reporting and accounting standards); and

••the CBR's supervision and enforcement powers.

These powers are set out in more detail in numerous regulations
adopted by the CBR.
The NPS Law sets out a regulatory framework in respect of the national
electronic payment system. The system (which is controlled by the
CBR) was launched as a countermeasure against the US sanctions
imposed on several Russian banks in 2014.
Incorporation of Russian banks
Incorporation of a Russian bank is document intensive and entails:
••the founder's resolution to incorporate a bank;

pertaining to qualification and reputation of top management,
founders, controlling persons and shareholders holding 10% or more
of the shares in the bank;

••bank registration and management approval;
••charter capital formation; and
••issue of a licence.

In addition, in the case of foreign founders, prior to the licence application
and bank establishment procedure, "in principle" consent needs to be
obtained from the CBR, which is issued at CBR's sole discretion.
After the submission of registration documents (which involves
considerable work), the CBR has six months to consider the application
and it would be prudent to allow nine months to one year for the
application process to be completed.
Minimum charter capital

There are special rules regulating which assets can be contributed to
the charter capital of a bank.
CBR banking licences
Banking activities include, in particular:
••opening and maintenance of bank accounts;
••currency exchange operations;
••keeping funds of companies and individuals by way of deposits and

investment of these funds; and

••processing settlements.

Banking activities can only be carried out by a Russian legal entity
holding a banking licence from the CBR, subject to very limited
exceptions (which include Vnesheconombank (VEB)).
A CBR banking licence can be granted to:
••a bank; or
••a non-banking credit institution.

The principal difference between a bank and a non-banking credit
institution is that a non-banking credit institution can only perform a
limited number of banking operations.
Foreign legal entities cannot obtain CBR licences and conduct banking
operations. Nor is it currently possible for foreign banks to open branch
offices in Russia. No system of sub-licensing exists in Russia.
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The options available to a foreign investor wishing to carry out banking
activities in Russia therefore are:
••establishing a new Russian bank;
••acquiring an existing Russian bank; or
••entering into a contractual joint venture or equivalent arrangement

with a local partner.

Types of banking licences
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Overall, the process of acquiring a bank is about twice as fast as the
process of incorporating one. However it may be difficult to find an
appropriate target bank and due diligence will of course be a
significant issue.
Any dismissal of the chairman of the management board, chief
accountant and certain other officers of a bank requires notification to
the CBR. In addition, any new appointment of such officers is subject to
prior approval by the CBR.

The Banking Law was amended in May 2017. Pursuant to these
amendments, Russian banks may hold a "basic" or a "universal" licence.
Prior to the amendments, there were various types of licences that
could be issued by the CBR, depending on eligibility criteria and scope
of banking activities (including Type 1, Type 2 and "general" licences).
Subject to certain transition rules, banks are required to (i) provide
evidence of their eligibility to hold a universal licence, (ii) apply for a
basic licence, (iii) re-register as a non-banking credit organisation or
(iv) cease activities as a bank.

On 28 January 2018, new prudential requirements applicable to top
management, founders and significant shareholders of banks (which
generally include stakes of 10% or more held by a single investor or a
group) came into force. Failure to satisfy these requirements may result
in an application for consent to an acquisition of an interest in a bank
being denied.

Key differences between universal licences and basic licences include:

••the bank's capital ratio falls below 2%;

••basic licence holders are not permitted to carry out certain banking

••the bank's own assets (capital) falls below the minimum charter

activities involving foreign persons or to open bank (correspondent)
accounts with foreign banks (subject to a few exceptions);

••subject to consent of the CBR, universal licence holders are permitted

to set up branches and subsidiaries outside of Russia; and

••universal licence holders are subject to stricter prudential

requirements.

Foreign investment
The acquisition of equity interests in Russian banks by non-residents is
generally subject to the same requirements and restrictions as the
acquisition by Russian residents. See Chapter 2 (Foreign investment
restrictions) for details on the overall 50% limit on foreign participation
in the Russian banking sector.
It is necessary to notify the CBR of an acquisition of an interest in a
Russian bank of more than 1% and up to 10%. Where an interest of
more than 10% is to be acquired, it is necessary to obtain the prior
consent of the CBR. Acquisition of control (direct or indirect) over a
shareholder (participant) holding more than 10% of the shares
(participatory interests) in a bank also requires a prior consent of
the CBR.
Further CBR consent will be required in the event of further acquisitions
that exceed:
••25%, 50% and 75% of a bank's share capital if the bank is

incorporated in the form of a JSC; and

••1/3, 1/2 and 2/3 of a bank's charter capital if the bank is incorporated

in the form of an LLC.

The relevant CBR consent is valid for one year. The consent (or refusal)
should be issued within 30 days of the submission of the relevant
documents. If there is no response from the CBR within this 30 day
period, consent is deemed to have been granted.
It is also likely that an acquisition will necessitate the prior consent of
the FAS. Antimonopoly regulations provide that FAS consent is
necessary if the assets of a target bank as at the date of the last balance
sheet exceed RUB33 billion (this figure is periodically revised). The FAS
approval process usually takes between one and three months.

Maintaining a banking licence
Subject to few exceptions, the CBR must terminate a banking licence if:

capital requirement stated above;

••a bank fails to bring its charter capital in line with its bank capital;
••a bank fails to meet payment obligations exceeding the amount

specified by law (this figure is calculated with reference to the
minimum monthly wages set federally and is subject to change)
within 14 days;

••a bank holding a universal licence did not satisfy the minimum

capital requirements as of 1 January 2018 and the bank fails to obtain
a basic licence or change its status to a non-banking credit institution
by 1 January 2019;

••the capital of a bank holding a universal licence is below the minimum

capital requirements after 1 January 2019 for four consecutive
months (subject to a few exceptions) and the bank fails to obtain a
basic licence or to change its status to a non-banking credit institution
within the time period set by law; or

••the capital of a bank holding a basic licence is below the minimum

requirements after 1 January 2018 for four consecutive months
(subject to a few exceptions) and the bank fails to change its status to
a non-banking credit institution.

There are other circumstances when the CBR may terminate a banking
licence (including, for example, breach of banking or anti-money
laundering regulations).

Insurance regulation
Key legislation and regulators
The Ministry of Finance and the CBR are the primary regulators of the
Russian insurance industry. The Ministry of Finance is in charge of
developing state insurance policy and the regulatory framework for
insurance activities while the CBR is responsible for the regulation of
insurance market participants.
The Federal Law No. 4015-I on the Organisation of Insurance in the
Russian Federation (Insurance Law) regulates insurance activities in
Russia and sets out the following key functions of the CBR:
••licensing insurance operations;
••monitoring insurance market participants' compliance with the

Insurance Law and other applicable regulations;
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••monitoring the financial stability and operations of insurance

companies; and

••approving both increases in the charter capital of insurance

companies through investment by foreign companies or their
subsidiaries, and disposals of shares or participatory interests in
insurance companies to foreign companies or their subsidiaries.

Insurance licences
Conducting insurance and insurance brokerage activities in Russia
requires a licence. The Insurance Law also regulates reinsurance,
co-insurance and mutual insurance activities (which are also subject to
licensing). Co-insurance in this context refers to the insurance of the
same object by several insurance companies. Foreign insurance and
re-insurance companies licensed in their home jurisdictions may
provide re-insurance services.
Insurance licences are generally issued for an indefinite period of time.
In certain circumstances, the CBR may issue a licence for a limited
period of time.
Applicants must have a minimum charter capital between RUB120
million and RUB480 million, depending on the type of insurance
activity undertaken.
Any investor seeking to acquire (directly or indirectly) control over 10%
of the shares (participatory interests) in an insurance company will be
subject to certain prudential requirements. In addition, companies
incorporated in certain offshore jurisdictions (a list of which is
maintained by the Ministry of Finance) may not acquire control over
10% or more in the share capital of an insurer.
Applicants must also ensure that the insurer's top management and
directors meet applicable qualification and business reputation
requirements. The Sole Executive Body of an insurance company and
certain other key officers may not hold positions in other financial
service providers, subject to limited exceptions.
Any appointment of the Sole Executive Body, internal auditor and
certain other officers of an insurer is subject to prior approval by the
CBR. The CBR has the authority to require that top managers who do
not satisfy statutory requirements be dismissed.
Grounds for revocation of insurance licences include repeated breaches
of the reporting obligations, failure to remedy any breaches of
applicable law within the time period set by the CBR and failure to bring
the capital in line with the minimum required by law.
Foreign investment and other restrictions
The Insurance Law provides certain restrictions which generally
apply to the participation of foreign entities in the Russian insurance
industry, including:
••insurance companies – subsidiaries of foreign companies or JVs with

levels of foreign ownership in excess of 49% may not perform certain
types of state-sponsored or public interest-related insurance
activities. The Insurance Law also stipulates that a foreign holding
company needs to be involved in insurance business for five years
or more;

••in the event that the aggregate level of foreign investment in the

charter capital of all Russian insurance companies exceeds 50%, the
CBR will stop issuing licences to insurance companies with foreign
investments; and
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••the prior consent of the CBR is required in relation to charter capital

increases through investment by a foreign company and disposal of
equity of the insurer by a Russian shareholder to a foreign company.

For details on Russia's WTO commitments to permit foreign insurance
companies to establish branches in Russia from August 2021, see
Chapter 2 (Foreign investment restrictions).
Acquisition of more than 10% in an insurance company requires prior
consent of the CBR. Acquisition of control (direct or indirect) over a
shareholder (participant) holding more than 10% of the shares
(participatory interests) in an insurer also requires prior consent of the
CBR. These requirements apply regardless of whether the acquirer is a
foreign investor.
Further CBR consent will be required in the event of further acquisitions
that exceed:
••25%, 50% and 75% of an insurer's share capital if the insurer is

incorporated in the form of a JSC; and

••1/3, 1/2 and 2/3 of an insurer's charter capital if the insurer is

incorporated in the form of an LLC.

As with Russian banks, significant shareholders of Russian insurers are
subject to certain prudential requirements.

Regulation of financial markets
Key legislation and regulator
The Federal Law No. 39-FZ on the Securities Market (Securities Market
Law) vests the main regulatory and monitoring functions with regard to
the securities market in the CBR.
The CBR is in charge of the following key areas:
••development of the Russian securities market;
••regulation of securities trading;
••investor protection;
••registration of statutory documents required for the issuance

of securities;

••licensing and regulation of professional securities market

participants; and

••regulation of the Russian stock exchanges, the largest of which is the

Moscow Exchange (MOEX).

Professional securities market participants
Professional securities market participants include:
••brokers;
••dealers;
••registrars;
••investment advisers;
••custodians (depositories);
••forex dealers; and
••asset managers.

The CBR licenses the activities of all professional securities market
participants, with the exception of investment advisers. In addition, the
CBR licenses the activities of clearing organisations, stock exchanges
and trading systems. Investment advisers must be members of a
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self-regulating organisation in the financial markets and be included in
the unified register of investment advisers maintained by the CBR.

Where asset management activities are limited to exercising the
corporate rights attached to securities, no licence is required.

The financial markets law and regulations require a financial market
player to be incorporated as a Russian entity. Foreign participation in
equity of such companies is not specifically restricted.

Stock exchanges

The role of, and the statutory requirements applied to, each securities
market player are summarised below.

In addition to certain federal laws and regulations, the operation of
stock exchanges is regulated by their own by-laws and regulations.
Licensing requirements for a stock exchange and a trading
system include:

Brokers

••compliance with minimum equity capital requirements;

A broker exercises clients' orders to enter into transactions with
securities or derivatives, either on the stock exchange (if it is duly
accredited to do so) or via over-the-counter trading.

••compliance with rules of trading and monitoring of the

Dealers
A dealer trades securities in its own name and at its own expense
through the public announcement of binding bids for the sale or
purchase of securities.
Registrars
Registrars provide services in respect of maintaining registers of
securities and transactions with securities.
Investment advisers
Investments advisers make personalised investment recommendations
to their clients in relation to securities and derivative instruments.
Custodians
Custodians provide services relating to the safekeeping of security
certificates; and the recording of title to securities and transfer of title
thereto. The custodian has no title to the securities under its control
and acts on the basis of an agreement entered into with its clients
(the deponents).

National Settlement Depositary (NSD)
••Obtained status as the "central depositary" in November 2012
••As such, the NSD has the exclusive right to act as a nominee

holder in the securities registers of reporting companies,
exchange-traded mutual funds units and exchange-traded
mortgage securities

••Only the central depositary can provide safekeeping for

exchange-traded bearer bonds

••Euroclear and Clearstream have opened nominee accounts with

the NSD thereby getting access to trading in Russian debt securities
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trading activities;

••compliance with the qualification requirements applicable to its

shareholders, employees and officers; and

••the existence of special department(s) responsible for organisation of

trading operations if the applicant is involved in other forms of
business activities.

Clearing organisation
Clearing organisations determine the mutual obligations of the parties
to a contract, including those as a result of netting. A clearing
organisation may also act as a central counterparty or engage another
legal entity to act as a central counterparty.
Repository
Repositories collect, process and store information in relation to
OTC repo agreements and derivative transactions. Stock exchanges,
clearing organisations and certain custodians may engage in
repository activities.
Maintenance of the licence
The CBR may revoke the licence of any professional securities market
participant in the event of, among other cases:
••repeated breaches of securities market or insider trading regulations

in any one year period;

••repeated failure to comply with anti-money laundering rules in any

one year period;

••failure to maintain membership in a self-regulating organisation as

required by law; or

••repeated breaches of requirement to the licensed activities in any one

year period.

The CBR must revoke the licence of a professional securities market
participant if:
••the licence holder is declared bankrupt;

Asset managers
An asset manager can manage:
••securities;
••cash to be invested into securities and derivatives; and
••cash as well as securities that are received as a result of

securities management.

An asset manager acts in its own name but is obliged to disclose that
it acts as an asset manager, although it is not necessary for it to name
its client.

••a licence to carry out banking operations of the licence holder is

revoked; or

••the licence holder fails to engage in the licensed activities for a period

of over 18 months.
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Anti-Money Laundering Law
The Federal Law No. 115-FZ on Anti-Money Laundering Measures
(Anti-Money Laundering Law) is the key piece of anti-money
laundering legislation in Russia. The provisions of the Anti-Money
Laundering Law are further developed in a number of CBR and
Federal Financial Monitoring Service regulations.
The provisions of the Anti-Money Laundering Law apply to any bank
or non-banking credit institution, and to all professional securities
market participants.
The anti-money laundering legislation requires that the relevant
organisations should:
(a) adopt internal regulations which set out internal control
procedures;
(b) set up specific departments and appoint officials who are
responsible for compliance;
(c) take measures to identify clients (and their ultimate
beneficiaries); and
(d) record and submit to the relevant regulator information with
respect to any qualifying transaction (including any transaction
with a value exceeding RUB600,000 (or its equivalent in other
currencies) and having "suspicion raising" features).
Failure to comply with any Russian anti-money laundering provisions
may lead to termination of a licence, administrative proceedings and
criminal prosecution.
For further information on Russian anti-money laundering legislation
and its enforcement, see The Anti-Bribery and Anti-Corruption Review.
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10. Raising debt finance from abroad

There are a number of different ways to raise finance
in Russia, including by issuing equity or bonds to
investors or using sophisticated structured finance
techniques such as securitisation.
The focus of this Chapter is on general issues related
to bank debt finance as well as on some key legal
issues related to structuring debt transactions in the
Russian market.
For Russian businesses affected by the sanctions,
obtaining EU/US debt financing remains a challenge.
See Chapter 24 (Sanctions) for more details.
Governing law
Parties are generally free to structure loan agreements under Russian
law or, where a meaningful foreign element is present, foreign law. A
Russian court would generally view the choice of English law to govern
finance transaction documents as valid if:
••one of the parties to the agreement is non-Russian; and
••it is consistent with the mandatory choice of foreign law rules, public

policy and imperative norms of Russian law (this is not normally an
issue for loans).

The Russian legal framework has improved considerably in recent years
thereby making Russian law governed loan agreements more attractive.
A number of new instruments designed to protect lenders, such as
escrow, nominee accounts and concepts analogous to representations,
were adopted. On 1 February 2018, a new law on syndicated lending
came into force. The law sets out a regulatory framework for syndicated
lending which is generally consistent with common international
standards. Prior to the adoption of that law, the major Russian banks in
cooperation with the Association of Russian Regional Banks developed
a model form Russian law governed syndicated loan agreement which
has since become a benchmark document for syndicated deals in
Russia. The adoption of the law on syndicated lending has helped grow
market confidence in structuring syndicated loans under Russian law.
Notwithstanding this, it remains the case that the majority of large
syndicated and bilateral international loan financings in the Russian
market are governed by English law and are documented using the
standard forms of the Loan Market Association.

Types of loan facility and lender
The type of loan facility in any given situation will depend to a certain
extent on the sector in which the borrower operates.

For borrowers in the resource sector, pre-export finance has been the
most prominent form of lending, with lenders making a loan and taking
security over the borrower's export receivables. As most foreign
lenders prefer to lend in USD or Euros, it has proved useful for them to
have a security package over receivables in the same currency, thus
mitigating currency mismatches.
Limited recourse project financing has also proved popular in Russia, as
the Russian government has encouraged the energy and infrastructure
sectors to meet some of their huge investment needs by sourcing
foreign debt. On such deals, a security package similar to that taken on
any other international project financing is taken and there is usually a
wide array of lenders, encompassing Western banks, Russian banks,
export credit agencies and multilateral lenders. Project financing allows
the shareholders to finance the development or exploration of a right or
an asset primarily with debt, with such debt being repaid principally out
of revenues produced by the project in question.
In the case of borrowers with significant fixed assets (retailers,
manufacturers, real estate developers), the most common form of
financing in Russia has tended to be a hybrid structure that is
somewhere between a limited recourse financing and a full recourse
corporate loan. In such structures, security packages may include
mortgages over real estate and pledges over moveable assets and
contract rights.
Finally, it is worth noting that new types of lenders have entered the
market over the past few years, most notably major energy traders and
companies, many of whom have developed prepayment structures to
finance Russian producers. Under such structures, the foreign energy
traders prepay for large volumes of product and charge interest on the
prepayment, thus giving the transaction the economic effect of a loan.
Term loans
A term loan provides a corporate borrower with a specified sum of
capital over a specified term. The term of a loan for general corporate
purposes is not normally more than five years, but in the Russian market
the term is frequently shorter.
Term loans are usually committed facilities. This means that the loan
agreement contains an obligation by the lender to advance monies to
the borrower at the borrower's request (provided that the borrower has
satisfied certain pre-agreed conditions precedent).
Under a standard term loan facility, there will be a short period at the
beginning of the term during which the borrower can draw a lump sum
up to a specified maximum amount, the "availability period".
Alternatively, a term loan can allow drawings to be made in a series of
tranches as and when the borrower needs the finance, which means
that it draws down according to its specific requirements. In any event,
the loan agreement will either require repayment of the loan by
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instalments at specified intervals or in one sum at the end of the term.
The borrower will be required to pay interest on the loan (see below).

Key provisions of the loan agreement

Revolving credit facilities

Events of default are circumstances which entitle the lender to
terminate the loan early, cancel any commitment and demand
repayment of all outstanding principal and interest. This process is
known as acceleration of the loan. Common events of default in
respect of borrowers include late payment, breach of a covenant and
insolvency events.

Under a revolving credit facility (which is less common in Russia than a
term loan facility), the borrower is provided with a capital sum which is
made available over a specified period. However, the main difference
between a term loan and a revolving credit facility is that under the
latter the borrower can draw down and repay advances of the available
capital throughout the life of the loan. Each advance is usually borrowed
for a short period of one, three or six months, at the end of which it is
repayable. If, however, the borrower is not in default, an advance can be
immediately re-drawn, a "rollover". A commitment fee will be payable in
respect of the revolving credit facility, which is usually a percentage of
the undrawn facility from time to time.
Bilateral and syndicated facilities
Bilateral facilities involve just two parties, the borrower and the lender.
They are used for smaller loans and overdraft facilities.
Syndicated facilities are used for larger loans (for example, an
acquisition financing). The finance is usually provided by a group of
banks referred to as a syndicate. The syndicate members will all be
party to common documentation but they may contribute different
amounts and will only be liable for their own obligations.
Secured and unsecured facilities
Lenders will normally take security over the assets of a borrower (and
potentially the wider borrower group both in Russia and offshore) in
order to increase the likelihood of recovery without unnecessary delay.
The taking of security is also designed to avoid the need for litigation
and in addition may ensure priority over other creditors of the borrower.

The loan agreement – events of default

The loan agreement – interest
The interest on commercial loans payable by the borrower is usually at
a floating, not fixed, rate. A floating rate of interest is normally the sum
of (i) the interbank funding rate (for example, the London Interbank
Offer Rate (LIBOR) or the key rate of the CBR) and (ii) the bank's
margin or profit.
The loan agreement – fees
The nature of the loan facility and market conditions will determine the
type of fees payable. Common examples include:
••front end fees – payable in respect of the initial work involved in

putting the loan together;

••commitment fees – payable in respect of the undrawn uncancelled

commitments (this is to cover a bank's regulatory capital
requirements in respect of money which it is committed to lend but
which has not yet been drawn);

••agent's fees – payable to the bank which takes on the role of facility

agent; and

••cancellation fees – payable in the event that the loan facility (or part of

it) is never used (eg, in acquisition financing, where the bid for the
target fails).

For more information relating to taking security in Russia, see
Chapter 13 (Taking security).
Loan agreement – representations and covenants
REPRESENTATIONS
What are they?

Statement of fact made by the borrower (and other
obligors, if applicable)
Scope and number of representations with which the
borrower has to comply is quite extensive (as with other
emerging markets)

Purpose

Means of ensuring full disclosure to the lender of all
relevant facts
Provide a drawstop (money can only be drawn if the
representations are true, and any money already drawn
may become repayable if any representation becomes
untrue) and a specific contractual remedy in event of
breach

Examples

Legal representation – the borrower has the capacity to
enter into a loan agreement and to perform its obligations
thereunder
Commercial representation – the borrower is not in default
under any other agreements (cross default)

COVENANTS
Promises given by the borrower to the lender. Scope will
depend on the type of borrower and its business, the
purpose of the loan and the level of risk
Can be non-financial or financial (ie, financial targets
which the borrower undertakes to meet)
Gives the lender some control over the borrower, its assets
and activities, through requiring positive action by the
borrower or by prohibiting the borrower from doing
something

Non-financial:
••to provide the lender with regular financial information
••to obtain and maintain insurance
••to refrain from disposing of certain key assets
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REPRESENTATIONS
Consequences of breach Breach of contract
If a repeated representation is untrue at time of repetition,
this may trigger an event of default
Other points to note

Lender will require some of the representations to be
repeated during the term of the facility.

COVENANTS
After the expiry of any applicable grace period, a breach
will trigger an event of default

Purpose of financial covenants is to protect the lender's
capital and interest and to impose financial discipline on
the borrower.
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11.	Securities and capital markets
regulation

Russian issuers must comply with the requirements
of corporate and securities laws and regulations at all
stages of issue and placement of equity and debt
instruments. Foreign issuers may also place their
securities directly with investors in Russia. When
doing so they must comply with the Russian
securities laws and regulations. In certain cases
Russian securities exchanges may allow public
trading of foreign securities in Russia without
consent from the issuer of such securities.
Russian companies often raise financing from foreign investors by
placing foreign law securities, such as depositary receipts representing
shares of a Russian issuer or notes linked to a loan to a Russian
borrower. Usually these foreign law securities are listed and traded on
an overseas exchange. As a result of the sanctions that certain
countries imposed in 2014, a number of major Russian companies face
significant restrictions when seeking to enter into capital market
transactions involving these jurisdictions – see Chapter 24 (Sanctions)
for more information.

Regulation of securities transactions in Russia
Domestic securities
The primary regulator of the Russian securities market is the CBR,
which assumed the functions of the former regulator FSFM with effect
from 1 September 2013. Where not yet replaced by new regulations and
orders issued by the CBR, the regulations and orders previously issued
by the FSFM are still in force and have effect.
As a general rule, Russian investors can freely subscribe for, and
consequently re-sell, securities that Russian companies have issued and
registered with the CBR. In many instances, including if an issuer wants
to trade its securities publicly, it must also register a securities'
prospectus. An issuer must complete the placement of its securities
within the term specified in the issue decision. In the case of an issue of
securities through subscription, this term may not exceed one year from
the date of the issue decision, and prospectus (if required), is registered
by the CBR, unless extended by the CBR at the request of the issuer.
After registration of the prospectus, the issuer and its agents may
advertise the securities to the public provided the advertising is truthful
and not misleading.
Foreign securities
In order to be eligible for acquisition by Russian investors, foreign
financial instruments must have International Securities Identifying
Number (ISIN) and Clarification of Financial Instruments (CFI) codes
and qualify as securities under the relevant order of the CBR.

Generally foreign issuers cannot offer securities to the public in Russia
through an initial or secondary public offering unless:
••the issuer's place of incorporation is in any member state of OECD,

Financial Action Task Force (FATF), the Committee of Experts on the
Evaluation of Anti-Money Laundering Measures and the Financing of
Terrorism (Moneyval) or Common Economic Space;

••the issuer is an international financial organisation approved by the

Russian government;

••there is an agreement between the Russian regulator (be it the CBR

or the FSFM) and the respective market regulator of the issuer's
domestic jurisdiction. Currently, the People's Republic of China,
Cyprus, the Republic of Korea, Liechtenstein, Luxembourg,
Kyrgyzstan, Belarus, Germany, France, Turkey, Oman, Syria,
Venezuela, India, the UAE and Brazil have such agreements
with Russia;

••the issuer is a member state, the central bank of a member state or

the territorial unit of a member state of OECD, FATF, Moneyval or
Common Economic Space; or

••the securities have a listing on a foreign stock exchange that the CBR

has included in the list of approved exchanges.

Foreign issuers may only offer foreign securities to the Russian public
through an initial public offering and publicly advertise them after the
registration of a prospectus with the CBR.
Arguably, Russian investors can subscribe for shares in initial public
offerings conducted overseas so long as the subscription takes place
outside of Russia.
There are two ways to admit foreign securities that already have a
listing on a foreign exchange to public trading in Russia.
Firstly, Russian exchanges may admit foreign securities to public
trading if:
••either the issuer or the Russian broker initiating the circulation of the

foreign securities signs a securities prospectus (which may be drafted
in a market-standard foreign language);

••the securities have a listing on a foreign exchange included in a list

approved by the CBR; and

••neither Russian nor foreign legislation restricts the public offering of

such securities in the Russian Federation.

Secondly, Russian exchanges may approve unsponsored admission of
foreign securities to trading (without consent of their issuers), if:
••it is intended that the securities should be admitted to organised

trading without inclusion into a quotation list;
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••the securities are already listed in the main (official) securities list of a

foreign exchange from the special list approved by the CBR (or such
securities are bonds complying with certain CBR regulations);

••information about the securities and the issuer is publicly available in

Russian or a market-standard foreign language in accordance with the
rules of the relevant foreign exchange; and

••foreign legislation does not restrict the public offering of the securities

in the Russian Federation.
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Qualified investors
Sellers and underwriters may offer foreign securities not admitted to
public placement or circulation in Russia only to "qualified investors"
(with the assistance of Russian brokers as intermediaries, unless they
are "qualified investors by law", see the chart below). A broker, a
management company of a joint investment fund, or other person that
has the right to do so under the law may certify a legal entity or an
individual as a "qualified investor", if such legal entity or individual
meets certain criteria as set out on the chart below.
"Qualified investors" may also acquire other restricted securities that
are not available to all investors, for example, units in certain funds or
derivative instruments.

Classification as a "Qualified Investor"
QUALIFIED INVESTORS
INVESTORS CERTIFIED AS QUALIFIED INVESTORS

QUALIFIED INVESTORS BY LAW

Individuals meeting one of the
following criteria:

Commercial legal entities meeting one of the
following criteria:

Legal entities which are any of
the following:

••total value of qualifying securities owned

••has capital of not less than

••Professional securities market

••effected no less than five transactions in

••Clearing organisations

and/or the amount of obligations out of
derivative transactions is not less than
RUB 6 million;

••has the prescribed level of work

experience in a Russian or foreign
institution transacting in securities
and/or derivatives;

••effected no less than 10 transactions in

financial instruments in each of the four
preceding quarters (with at least one
transaction during each month), the total
value of such deals being no less than
RUB 6 million;

RUB 200 million;

financial instruments in each of the four
preceding quarters (with at least one
transaction during each month), the total
value of such deals being no less than
RUB 50 million;

••revenues for the last reporting year were

not less than RUB 2 billion; or

••asset value for the last reporting year was

not less than RUB 2 billion.

••owns not less than RUB 6 million of

capital; or

••holds a special education or

qualification certificate.

participants

••Specialised financial companies
••Credit institutions
••Joint stock investment funds
••Asset management companies
••Insurance companies
••Non-state pension funds
••Non-commercial funds established by

territorial units of Russia to support
small and medium entrepreneurship
(SME) with respect to investment
units of closed-end mutual funds
supporting SME

••International financial institutions

as well as:
••The CBR
••VEB
••The Deposit Insurance Agency
••State Corporation of Russian Corporation

of Nanotechnology

••The Russian Federation (acting through a

designated governmental authority)

Equity capital markets

Types of equity subscriptions

Equity financing

Since 1 September 2014, the law no longer distinguishes between open
and closed JSCs; all corporate legal entities are either public or
non-public companies (for more details see Chapter 3 (Establishing a
legal presence)).

Equity financing provides a corporate borrower with the tax-free funds
which it does not need to repay. A JSC may issue either ordinary voting
or preference non-voting shares (which may also be voting in
non-public JSCs), making the investment more attractive to investors
with a wide range of investment strategies.

All JSCs may conduct private placements of their shares, or securities
convertible into shares, among a group of identified persons. This is
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known as a placement by "closed subscription". Only public JSCs may
conduct public placements to an unlimited group of persons, that is to
say placements by "open subscription".
Approvals required for issue of shares
Whether JSCs are conducting private or public placements, in order to
issue new shares or securities convertible into shares, a company's
charter must provide for the necessary amount of authorised shares of
the relevant class and type. If the headroom is not sufficient for the size
of the proposed offering, the shareholders may amend the number of
authorised shares set out in the charter by a resolution approved by at
least three quarters of the votes cast.
If the charter allows, the board of directors may unanimously approve
an issue of shares (or securities convertible into shares) by open
subscription of not more than 25% of the ordinary shares already in
issue. Otherwise, the GSM needs to approve a securities issue by a
simple majority. If the company intends to place more than 25% of the
ordinary shares already in issue (or securities convertible into ordinary
shares), this will require the approval of the GSM by at least a three
quarters majority (unless the charter sets out a higher threshold).
The issue of equity securities requires the registration of the issue and
usually requires the approval and registration of a prospectus with the
CBR before any offer is made to the public (see further below on the
exemptions from the requirement to register a prospectus).
Open subscription
Open subscription provides an issuer with the opportunity to offer its
securities to an unlimited group of persons. The issuer is usually able to
exercise a degree of discretion during the allocation process.
To place securities through open subscription, the issuer must:
••approve the increase of its share capital through the placement of

shares or securities convertible into shares;

••register the issue decision and the relevant prospectus with the

CBR; and

••following the issue of the new shares, register the corresponding

amendments to its charter with the tax authorities.

If a JSC places shares (or securities convertible into shares) by open
subscription, the existing shareholders have a pre-emptive right to
acquire the offered securities pro rata to the number of securities of that
class that they currently hold. The pre-emptive right to acquire shares is
not waivable. The shareholders may elect to exercise their pre-emptive
rights within a period of not less than:
••eight days (if the notification does not stipulate the subscription

price and the price is disclosed in accordance with the Russian
securities laws);

••20 days (in other cases when the notification does not stipulate the

subscription price);

••12 days (if the price payable in cash is stipulated in the notification

and is disclosed in accordance with the Russian securities laws); or

••45 days from the date of notification (in all other instances).

This period effectively constitutes a waiting period during which the
issuer may not place the new shares.
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Closed subscription
A closed subscription allows an issuer to specify the prospective
subscribers in the issue decision.
Only the GSM may adopt a resolution to place shares (or securities
convertible into shares) through a closed subscription. In most cases,
closed subscription does not require the registration of a prospectus,
unless the JSC places the shares to more than 500 subscribers.
Shareholders who did not vote in favour of the closed subscription or
did not participate in the vote have pre-emptive rights to acquire the
shares (or securities which are convertible into shares) being placed in
the closed subscription pro rata to their existing holdings of
such securities.
Other methods of equity issue
In the process of a reorganisation, such as a merger or acquisition, a
JSC may issue equity securities in consideration for the transfer of the
assets of the merging/target entity.
A JSC may also increase its charter capital at its own expense, for
example, by distributing new shares to the existing shareholders by way
of a bonus issue or by increasing the nominal value of its shares.
Finally, an entity may issue new equity securities as a result of the
conversion of convertible bonds into shares or the exercise of previously
issued options. The number of shares of any class of a company which
are the subject of outstanding options issued by the company may not,
at any time, exceed 5% of such class of shares already in circulation.
There is no limit on the number of shares into which a bond may
convert, but the issuer must have a sufficient number of authorised
shares to allow such conversion.

Debt capital markets instruments
Debt capital market instruments involve a company (the issuer) issuing
debt securities to investors in return for a loan of capital to the company.
These debt securities usually provide that the issuer will repay the
capital on a specified date (known as maturity) and that interest (if any)
will accrue on the capital until then. The original investor may sell debt
securities, and the issuer will then pay interest (and eventually repay the
capital) to the owner of the debt security.
The reasons for issuing a debt capital market instrument rather than
entering into a loan facility include:
••the issuer can access a larger number, and greater range, of lenders

(that is, investors) by issuing such instruments;

••the cost of the capital may be lower due to the liquidity of the markets;
••there is more flexibility as to the size and maturity of the debt as

the market is more extensive and investors can invest in small
portions; and

••generally the terms of debt capital market instruments are less

onerous and restrictive than those of typical commercial
loan facilities.

That said, of course the ability to raise capital by this method and the
terms of the borrowing heavily depend on market conditions.
Bonds
In debt capital market transactions, issuers raise capital through the
issue of debt securities generally known as a bonds or notes. The terms
"bond" and "note" are often interchangeable as there is no difference in
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form or content between the two (we refer to the instruments as
"bonds" in this Guide).
A bond is a certificate of debt under which the issuer promises to pay
the principal amount and interest to the extent it has not been paid to
the holder (referred to as the bondholder) on the maturity date of the
bonds. There are no rules as to when this maturity date will fall.
Typically it will be more than three years after the issue date and may be
10 or 20 years thereafter, or even longer.
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Main characteristics of a bond
••debt obligation in the form of a transferable instrument with a

medium or long-term maturity

••may attract a large number of investors through a pool of financial

organisations, or to a small group of specifically targeted investors

••marketable instrument (ie, has an established secondary market)
••may have listing on a recognised stock exchange

Domestic bonds of Russian companies

••may be unsecured

Russian companies may issue bonds if their charter capital is fully paid.
Russian issuers may denominate domestic bonds either in roubles or in
a foreign currency and make them redeemable in cash or by payment in
kind. Usually domestic bonds are in bearer form.

••may acquire credit rating agency rating to enhance marketability

The issuer must appoint a special representative (the trustee) to
represent the interests of the bondholders in certain cases. The
bondholders may elect or replace the trustee at any time. Generally, the
bondholders may not perform individually the actions that fall within
the trustee's authority.
Unlike their western counterparts, Russian domestic bonds usually do
not contain covenants (other than payment covenants) or other
provisions that would allow the bondholders to accelerate the bonds.
However put options exercisable at certain times are a common
feature of Russian domestic bonds. The issue decision may provide for
early settlement of the bonds at the initiative of the issuer or the
bondholders. Where there has been material default, bondholders may
demand early settlement of bonds irrespective of the provisions of the
issue documentation.
As with equity securities, the issue of domestic bonds usually requires
registration of the issue and the approval and registration of a
prospectus with the CBR before any offer is made to the public. The
issuer may register a single prospectus and place several issues of
bonds under it.
Stock exchange and commercial bonds
Russian law sets out special rules for the bonds that meet the
following criteria:
••the holders of the bonds only have a right to their nominal value or

their nominal value and fixed interest payable only in cash;

••the bonds are bearer bonds with obligatory central depositing, and

are either:

admitted to public trading and placement through open
subscription (stock exchange bonds), or
placed through closed subscription and receive an identification
number from the central depositary (commercial bonds);
••the bonds do not provide for security from third parties.

The main advantage of stock exchange and commercial bonds over
ordinary bonds is that there is no requirement to register the bonds
issue or a prospectus with the CBR. This results in a simplified
procedure for their issue and circulation.
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••will bear an interest or be issued at a discounted price

Structured bonds
The Securities Market Law was amended in 2018 to provide for the
issuance and placement of structured bonds.

Main features of a structured bond
••may only be issued by credit institutions, brokers, dealers and

specialised financial companies and offered to “qualified investors”
(subject to limited exceptions)

••must be secured (save for structured bonds issued by

credit institutions)

••payments under structured bonds are conditional on

derivative-type events, with the result being that the total amount
of payments under the bonds may be less than their nominal value

••early settlement at the initiative of the issuer is generally

not permitted

Foreign law governed bonds linked to Russian assets
A Russian company may set up a special purpose vehicle to raise
finance on foreign markets. The special purpose vehicle offers investors
notes linked to a loan advanced to a Russian borrower or to any other
performing assets (for example, consumer credit or mortgage debts).
The obligations under the notes normally mirror the underlying debt
and it is quite common that investors do not get direct unlimited
recourse against the special purpose vehicle issuing the notes.
The form of a bond
Bonds can be issued in one of two forms: bearer or registered.
••Bearer bonds – these are negotiable instruments whose title passes

by delivery of debt securities. This means that passing the bond
certificate from one person to another transfers legal ownership and
the bond certificate itself is proof of ownership. The issuer must
deposit global bond certificates with the central depositary to
facilitate issue of Russian publicly traded bearer bonds.

••Registered bonds – unlike bearer bonds, registered bonds are not

negotiable instruments and title passes by registration of the
bondholder's name in a register.

The holding of, and trading in, both bearer and registered bonds
generally goes through clearing systems. Their function is to
provide safe custody for, collect payments on, and facilitate the transfer
of, securities.
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Depositary receipts and other foreign derivative
instruments
Overseas offer of securities
Subject to certain exceptions, Russian issuers may offer their securities
for placement or circulation outside of Russia only with the prior
approval of the CBR. Such approval may not be issued unless the
securities issue is registered and securities are included into a quotation
list of at least one exchange.
An issuer of Russian securities:
••may list offshore up to 25% of securities of a particular class in the

form of derivative instruments, subject to regulatory approval;

••in the case of an offer of shares, must simultaneously with any offer of

its shares (or depositary receipts representing such shares) abroad
offer them in Russia via a stock exchange or a broker; and

••may not offer overseas more than 50% of the shares of an issue in

the form of depositary receipts. The regulator can waive this
requirement, if the depositary and the depository program meet
certain requirements.

Russian depositary receipts
A Russian depositary receipt (RDR) is a form of security which
represents the right to ownership of a certain number of shares, or
bonds, or securities representing rights over another foreign issuer's
shares or bonds, of a foreign issuer.
Only a Russian registered depositary providing depositary services for
no less than three years may issue RDRs. Sponsored RDRs are those
where the issuer of the underlying securities assumes responsibility for
the RDRs. Unsponsored RDRs may only represent foreign securities
which have a listing on a foreign stock exchange approved by the CBR.
The procedure for the issue of RDRs is simpler and quicker than for the
issue of shares, options or bonds of a Russian issuer, as in particular:
••there is no need to register a report on the results of the issue;
••the time period for placement of RDRs is not limited; and
••no registration of the issue or prospectus is required, if the underlying

foreign securities meet eligibility criteria for secondary trading in
Russia and are listed on a foreign stock exchange approved by
the CBR.

Exemptions from requirements to register a
prospectus
As noted above, before an offer of securities can be made to the public,
issuers are usually required to have a prospectus approved and
registered with the CBR. Issues are exempt from the requirement to
register a prospectus in the following cases:
••a placement of securities only to "qualified investors" and persons

having a pre-emptive right to purchase such securities;

••a placement of shares or securities convertible into shares to the

current shareholders of the issuer;

••a placement of securities to no more than 150 persons (other than

"qualified investors" and persons having a pre-emptive right to
purchase such securities);

••where the amount of money the issuer raises through one or more

placements of securities within one year does not exceed RUB1billion;
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••where the amount of money the issuer (which is a credit institution)

raises through one or more placements of bonds within one year does
not exceed RUB4 billion;

••where the consideration paid for securities by each potential

purchaser (except for the persons using a pre-emptive right
to purchase such securities) is equal to, or greater than,
RUB1.4 million; or

••a bond issue with a program, if the issuer registered a prospectus

along with the state registration for the program less than a year ago.

Investment funds
Russian law recognises two types of investment funds – joint stock
investment funds and mutual investment funds.
A joint stock investment fund is a licensed legal entity created for the
purpose of investing in assets. A mutual investment fund is a pool of
assets managed by a management company, which is also a licensed
legal entity, for the benefit of its participants.
Only "qualified investors" may invest in certain funds (eg, funds of direct
or risky (venture) investments, credit funds and hedge funds).
Joint stock investment funds
A joint stock investment fund is a JSC which has a licence from the
CBR for the purpose of investing in assets in accordance with its
investment policy.
Shareholders may pay for shares of a joint stock investment fund in
cash or in any other assets permitted in the fund's investment policy.
Only a licensed management company may manage the investment
assets of a JSC.
A joint stock investment fund can exist for an indefinite term.
Shareholders of a joint stock investment fund do not have the right to
demand redemption of their shares other than in the cases prescribed
by the JSC Law or in the event of an amendment of the investment
policy (provided any shareholder wishing to redeem its shares voted
against such amendment or did not participate in the vote).
Mutual funds
A mutual fund is an asset portfolio consisting of assets placed under the
management of an asset management company. Each fund investor
agrees to the fund management rules with which the management
company has to comply. The assets of all fund investors create a pool. A
participation unit from the asset management company evidences a
share in the funds' property.
Mutual investment funds may be open-ended, exchange-traded,
interval or closed-ended. The life of a mutual investment fund can be up
to 15 years.
Types of mutual funds

Open ended mutual funds
••Investors may purchase and sell units at any time, so number of

units can therefore either increase or decrease

••Assets of open-ended funds are usually highly liquid
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Exchange traded mutual funds
••Investors can purchase and sell units at any time
••They may offer such units to authorised persons or at a

stock exchange

••Authorised persons have a right to demand the redemption of the

SECURITIES AND CAPITAL MARKETS REGULATION

45

The securities only fall within the scope of the insider trading and
market manipulation restrictions where:
••they are publicly traded; or
••an application has been filed to admit such securities to

public trading.

••Can accept cash and other assets as funding

The law deems a number of persons "insiders", including issuers, their
management, consultants, professional securities market participants,
state agencies, etc. Insiders have certain compliance obligations. For
example, the issuers need to:

Closed-ended mutual funds

••maintain a list of insiders;

••A fixed number of units, only redeemable on expiry of a trust

••notify persons on the list of their inclusion in, and removal from, it in a

units by the trustee within a specified period of time

agreement or occurrence of certain other events specified by
applicable law. As a result, such funds often invest in illiquid
assets, such as real property, mortgage loans, and venture
projects

••If the trust management rules allow it, can distribute profit during

its life

••Can accept cash and other assets, including real property

as funding

certain manner;

••make the list available to certain exchanges, and to the CBR

on demand;

••develop and approve procedures for access to inside information,

protection of its confidentiality and compliance with the law. With
effect from 1 May 2019, the issuers will also be required to develop
and approve a policy on preventing and detecting abuse of inside
information and market manipulation;

••set up a compliance function responsible for compliance with the

Interval funds
••Somewhere between an open-ended and a closed-ended fund.

Strictly speaking, these are open-ended investment funds whose
units are available for purchase and sale

••But transactions with the units of such funds may only take place

within certain periods

••Can accept only cash as funding
••Assets are usually highly liquid

Insider trading and market manipulation
Insider trading
In January 2011, a new federal law on insider trading and market
manipulation came into force. It applies to actual or proposed trading in
financial instruments, currencies and commodities in organised
markets in Russia. A number of important changes to the law will come
into force on 1 May 2019, as outlined below.
Under the law, "inside information" is price sensitive information which:
••is precise, concrete, non-public information;
••in case of its public disclosure, may substantially affect the price of

financial instruments, foreign currencies or commodities; and

••is of a type set out in the relevant CBR regulation.

With effect from 1 May 2019, the third element of the statutory
definition will be repealed thereby expanding the scope of information
which may constitute “inside information” for regulatory purposes.
This new approach (that is, not restricting regulatory oversight to
price-sensitive information that is specifically enumerated in the
regulations) brings the Russian regime closer to that used by the
EU regulators.

law; and

••approve the list of categories of information which constitutes inside

information in accordance with the CBR model list. With effect from 1
May 2019, the list will need to be expanded to tailor it to a specific
industry in which the issuer operates.

The issuers must disclose their inside information in the same manner
as they disclose material facts. If, after 1 May 2019, an issuer adds new
information categories to its list of inside information, such issuer will
be required to adopt a procedure for disclosing inside information which
falls within the new categories.
The insiders of an issuer need to notify the issuer and the CBR (on
demand) when they trade in the issuer's securities and any financial
instruments linked to such securities. Certain insiders (such as
members of the management bodies) are required to notify the issuers
on any such trade.
No person in possession of inside information (whether or not such
person is an insider) may use inside information:
••for transactions with financial instruments, currencies or

commodities for their own or another person's account;

••to recommend, oblige or induce third parties to deal in finance

instruments, currencies or commodities; and

••by transferring it to third parties other than to persons on an insiders'

list in connection with the performance of their obligations under the
law or labour or civil contracts. If the recipient of inside information is
a legal entity and such information is transferred after 1 May 2019, the
transfer may only take place pursuant to a contract, after the recipient
is included on the insiders’ list.

Legal entities which use inside information illegally face administrative
fines equal to the illegal income or savings (but no less than RUB
700,000). Individuals face administrative or criminal liability, including
imprisonment for up to six years.
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Market manipulation
Market manipulation will arise where any of the following actions are
engaged in and as a result of which the price, supply, demand or volume
of trading in the relevant financial instruments may substantially deviate
from what it would have been had the actions not been taken:
••wilful distribution of deliberately false information via publicly

available sources;

••entry into transactions involving financial instruments, currencies or

commodities where the parties to the transactions have a
pre-existing agreement to undertake the transaction;

••entry into transactions where the ultimate beneficiary on both sides

of the transaction is the same person;

••the submission of buy and sell orders for or on behalf of the same

person where the price of the buy order is equal to, or greater than,
the price of the sell order;

••during the course of a single trading day repeated execution of

transactions for or on behalf of the same person on the basis of
orders having, at the moment of their submission, the highest
purchase price or the lowest selling price;

••during the course of a single trading day, repeated execution of

transactions on account of or for the benefit of the same person in
bad faith and with the purpose of misleading other market
participants about the price of financial instruments, currencies or
commodities; and

••repeated entry into transactions involving the same financial

instruments, currencies or commodities with no intention of
performing them.

With effect from 1 May 2019, the CBR may expand the list above.
The concept of what "substantially" means in this context is established
by stock exchanges on the basis of the CBR recommendations.
The following actions, however, do not constitute market manipulation:
••stabilizing the price of securities in connection with a placement by a

market maker acting pursuant to an agreement with an issuer;

••supporting the price of shares through a company buy-back or the

redemption of closed unit investment funds; and

••supporting the price, supply, demand or volume of trading of financial

instruments, currencies or commodities by a market maker acting
pursuant to an agreement with an exchange.

Professional securities market participants which engage in market
manipulation can lose their licences and persons engaged in market
manipulation can be subject to substantial administrative fines and
criminal liability.
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12. Derivative instruments

Trading in derivatives in Russia commenced in 1992
and developed steadily until the financial crisis of
1998 caused a sharp decline in the derivatives
market. Trading resumed in 2000 when the Saint
Petersburg Currency Exchange began trading in
currency and equity based derivatives and
MICEX opened its floor to trading in foreign
exchange futures.
Today, the Russian derivative trading market remains secondary to the
equity and currency spot markets due, in part, to uncertainty in the
application of the regulations adopted in recent years.

Key legislation
The key legal acts that regulate derivative instruments are:

Key Russian exchanges for derivatives trading
••Moscow Exchange (largest trading floor)
••Saint Petersburg Stock Exchange
••Saint Petersburg Currency Exchange

Key regulators
CBR
••Primary regulator of derivative instruments (having taken on this

role from the FSFM)

••Responsibilities include supervising stock exchanges and

self-regulatory organisations, licensing professional securities
market participants and classifying various types of securities and
derivatives

••the Securities Market Law; and

Ministry of Finance

••the Federal Law No. 7-FZ on Clearing, Clearing Activity and Central

••Regulates investments by pension funds and insurance

Counterparty.

The CBR (and formerly the FSFM) also issue regulations and orders of
relevance to derivative instruments. To the extent not replaced or
revoked by the CBR, orders of the FSFM remain in force and effect.
The Securities Market Law defines what constitutes a derivative
instrument in general and specifies the particular requirements for
derivative trading on stock exchanges and over-the-counter (OTC). It
also sets out the enforcement of standard documentation provisions.
Also relevant are the Tax Code of the Russian Federation (Tax Code),
which regulates taxation of derivative instruments, the Civil Code and
the Insolvency Law which deal with some issues relating to enforcement.

Traded derivatives
The first derivative contracts which were traded in Russia were futures
on US dollars. Gradually, derivatives emerged on indices, equity, debt
and commodities. Futures based on equity usually link to shares of "blue
chip" companies operating in major sectors, such as oil, energy,
telecommunications, and metal. Futures and options based on debt
instruments mainly link to federal and municipal bonds, such as Moscow
City bonds and Eurobonds of the Russian Federation. Some examples of
commodity derivatives are diesel and jet fuel futures, deliverable futures
on sugar, futures and options on crude oil (Urals and Brent).

companies, including investments in derivative products

Today Russian market participants use a wide range of specifically
tailored OTC derivative instruments, mainly as hedge instruments
mitigating the risks in underlying transactions.

Other derivative instruments
There are a number of derivative instruments which are specifically
tailored for the particular transactional needs of clients, primarily to
mitigate currency risks or manage fixed or floating assets and liabilities.
The most commonly used instrument of this kind is a cross-currency
swap. The main reason for the use of cross-currency swaps is to hedge
foreign currency risks when a Russian entity borrows in foreign currency
but its income is primarily in Russian roubles. Other popular tailored
derivative instruments are interest rate swaps (where one party
exchanges a stream of interest payments for another party's stream of
cash flows) and future rate agreements (contracts that set the rate of
interest, or the currency exchange rate, to be paid or received on an
obligation with a future start date).

Standard documentation
In 2009, the Association of Russian Banks, National Foreign Exchange
Association and the National Association of Stock Market Participants
(NAUFOR) adopted a Russian version of the International Swaps and
Derivatives Association (ISDA) Master Agreement (Russian ISDA).
The documentation was amended in 2011 and the latest version is
published on their websites. Following major developments in the
derivatives legislation, the Securities Market Law recognises the
existence of standard documentation for the purposes of close-out
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netting (as described in the "Major Issues" section below). The FSFM
approved the Russian ISDA as qualifying standard documentation for
these purposes.

a Russian or qualifying foreign professional securities markets
participant;

The Russian ISDA is not the only option, however. Russian law allows
submission to foreign law (usually English law) in relation to derivative
transactions with a foreign element (ie, where at least one party is a
foreign entity). Normally, the parties use standard documentation that
the ISDA and the International Capital Market Association (ICMA)
have developed. The two most significant of these are the ISDA Master
Agreement (referred to above) and the Global Master Repurchase
Agreement (GMRA), which regulate issues including default and
close-out provisions.

international financial organisation; and

Judicial protection
Following the 1998 crisis, the largest problem facing parties to
derivative contracts was the inability to enforce rights in the Russian
courts. Russian counterparties refused to honour non-deliverable
forward contracts and the Russian courts, including the Constitutional
Court of the Russian Federation, refused to enforce them.
In 2007 amendments to the Civil Code granted judicial protection to
transactions which oblige a party to make a payment dependent on:
••a change of price in goods or securities;
••the exchange rate of specific currencies;
••interest rates;
••inflation rates; or
••the occurrence of other uncertain events contemplated by law.

All instruments mentioned above are enforceable in court if:
••at least one party is a legal entity with a valid banking licence or a

licence of a professional securities market participant; or

••at least one party to a transaction concluded on a stock exchange is a

legal entity that holds a licence permitting it to trade on exchanges.

Claims involving individuals are only protected by courts if a trade takes
place on a stock exchange.

a qualifying foreign central bank; or
••was reported to a repository by the parties or one of them.

The exchange-traded instruments need to follow the relevant clearing
and exchange rules.
If the master agreement does not qualify for close-out netting, the
counterparty of the Russian debtor may still have to pay amounts due to
the debtor, at least as far as Russian law is concerned.
Furthermore, the courts may declare transactions of the debtor entered
into after the start of bankruptcy proceedings and during a six month
period before the filing of the bankruptcy petition null and void if such
transactions result in the preference of certain creditors over others.
Offering restrictions
Certain derivatives may be offered only to "qualified investors". This
includes all foreign financial instruments that Russian laws and
regulations do not recognise as securities (see Chapter 11 (Securities
and capital markets regulation) for more details on the "qualified
investor" status).
As a result of these offering restrictions, setting up share option plans
as a means of employee incentivisation can give rise to certain
difficulties. It is standard practice in Russia for share option plans to be
structured through the acquisition of foreign securities. However
employees usually are not "qualified investors" and employers cannot
offer them foreign derivatives.
The FSFM previously indicated that it might view the practice of
granting employees foreign securities not listed in Russia as a labour
compensation favourably. However, there are still problems with
this approach:
••the option needs to qualify as a foreign security including assignment

of ISIN and CFI codes which is not common for share option plans;
and

Major issues

••it is not clear that the FSFM could or the CBR can ultimately overrule

Although the general enforcement issues noted above have been
resolved through changes to the Civil Code, there remain a number of
issues when seeking to enforce foreign law derivative instruments.

Amendments are therefore needed to the existing legislation in order to
legalise fully share option plans in Russia.

Claims in bankruptcy

Interpretation of terms

If a Russian party to a derivative transaction goes bankrupt, the court
may prohibit any settlements and/or netting (close-out netting)
with the creditors on the basis it violates the priority of claims, unless
the agreement:

Enforcement of derivative transactions in Russian courts may be
difficult. Russian courts are generally not familiar with derivative
transactions and the relevant standard international documentation.
They may therefore reclassify or render unenforceable some of
their terms and conditions, such as trust provisions or pledges of
cash collateral.

••conforms to the model terms of the qualifying master agreement

(being a master agreement referring to the model terms adopted by a
self-regulatory organisation of market participants that (i) include
termination procedures and certain minimum content requirements
and (ii) the FSFM/CBR has approved (these include the
Russian ISDA));

••was entered into between qualifying parties, one of which needs

to be:

the CBR;
a Russian or qualifying foreign bank;

the offering restriction.

In 2013, the Supreme Arbitrazh Court of Russia upheld the unilateral
termination of an interest rate swap based on a master agreement and
confirmation. The master agreement provided for a right to terminate
the agreement unilaterally if there were no unfulfilled obligations. Under
the confirmation, the parties had an obligation to pay the difference
quarterly. The courts interpreted this clause as meaning that the parties
did not have any unfulfilled obligations until the calculation date.
Effectively the courts disregarded the confirmation as a source of
continuing payment obligation and allowed the agreement to be
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terminated. This decision raises questions about the effectiveness of
derivatives transactions under Russian law.
The courts are still developing their practice in relation to the
application of amendments to Russian tax legislation dealing with
the taxation of derivative transactions. Also the legislation still contains
a number of uncertainties. Accordingly any derivative transaction
requires proper structuring and analysis from a Russian tax
law perspective.
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13. Taking security

Russian law on security has undergone several major
reforms since the adoption of the Civil Code in 1994.
As a result of these reforms, the effectiveness of a
number of important mechanisms aimed at
protecting secured creditors (such as the security
enforcement regime and public pledge registers)
was considerably improved. This Chapter provides
an overview of the main elements of the forms of
security typically used in commercial lending
in Russia.
Pledge over assets
A pledge grants its holder the status of secured creditors in the event of
the debtor's insolvency and, accordingly, priority over the claims of
unsecured creditors (up to the value of the pledged assets). The
regulation of pledges and mortgages ensures that secured creditors
receive up to 70% or 80% of the value of the pledged assets ahead of
any personal, public or any other unsecured claims in the case of the
debtor's insolvency (see Chapter 21 (Insolvency) for more details
on insolvency).
Russian legislation provides that a valid Russian law pledge must:
••be recorded in writing;
••include certain information relating to (amongst other things) the

nature of the secured obligations and details of the nature of the
pledged asset; and

••generally, be granted by the owner of the pledged asset.

The 2014-2015 amendments to the Civil Code substantially lessened the
requirements for a valid pledge and made it possible:
••to secure all obligations of a particular debtor to a particular creditor

which may exist from time to time; and

••to take security over all assets of a pledgor that it can own from

time to time (this form of security is not available if the pledgor is
an individual).

A pledge may be enforced only if the debtor in respect of the secured
obligation has failed to perform that obligation. Additional restrictions
are set out in the relevant legislation. For example, the Civil Code
provides that a court can refuse to order enforcement if the debtor's
failure is insignificant and the amount of the secured creditor's claim is
not commensurate with the value of the pledged property.
Enforcement
The parties can generally agree in the pledge agreement that the pledge
can be enforced against the relevant property without a court order.

There are issues to consider when deciding whether to use such
out-of-court enforcement provisions. If the secured creditor is seeking
to enforce the pledge agreement out-of-court and the pledgor refuses
to transfer the pledged assets, pledgee may enforce on basis of
executive endorsement of a notary. Enforcement pursuant to executive
endorsement of a notary is intended to be a more expedient and
straightforward enforcement option in comparison with in-court
enforcement. Executive endorsement by notary may be granted only in
respect of a pledge agreement which (i) has been notarised (which can
be a costly process) and (ii) expressly permits out-of-court
enforcement. One potential disadvantage of this enforcement option is
that a notary is not permitted to grant endorsement if the debtor (or
pledgor) raises objections (provided certain conditions are met) thereby
forcing the pledgee to enforce the pledge in courts.
Subject to certain exceptions, Russian law permits the pledgee, in
addition to a court-ordered public sale (which historically was the only
available enforcement option), to sell the pledged assets at an auction
or privately to a third party or take possession of the secured asset.

Pledge over shares and participatory interests
A pledge of shares in a JSC is subject to registration in the shareholders'
register or depo account and becomes effective upon such registration.
A pledge of a participatory interest in an LLC (in contrast to the pledge
of shares in a JSC) must be notarised and recorded in the USRLE in
order to be effective. The pledge agreement may stipulate that certain
shareholder rights (including voting rights and the right to receive
dividends) are transferred to the pledgee.

Mortgage over real estate
A mortgage is a specific category of pledge, which is used to create
security over immovable property and certain categories of movable
property (such as ships and aircraft). The rules discussed above
regulating pledges are also applicable to mortgages. The key difference
between a pledge (other than a pledge over shares and participatory
interests) and a mortgage is that a mortgage becomes effective upon
its state registration and, in the absence of such registration, is
considered to be null and void for any third party.
Enforcement
The regulation of mortgages permits parties to enforce a mortgage
without recourse to courts (subject to a limited number of exceptions).
As with out-of-court enforcement of pledges over assets, issues arise
where the mortgagor refuses to transfer the mortgaged assets to the
mortgagee and the question of whether or not the mortgage agreement
should be notarised needs to be considered.
The enforcement options which are generally available to the
mortgagee include taking possession of the secured asset and private
sale to a third party where commercial parties are involved, in addition
to an auction and court-ordered public sale.

INVESTING IN RUSSIA

TAKING SECURITY

51

Pledge over "Goods in Turnover"

Enforcement

A pledge over goods is used where the relevant group of assets may
vary from time to time without encumbrance and without the
permission of the pledgee being required for such variation. Goods of
similar value and character must however be added to the pool of
pledged "goods in turnover" so as to maintain the aggregate value of the
pool at a certain pre-agreed level. The key to this type of security
working in practice is being able, at all times, to identify and keep
separate the goods which are subject to the pledge and to ensure
that the pledgor does not dispose of goods in contravention of the
pledge agreement.

The enforcement options include (i) acquiring the pledged rights by the
pledgee; or (ii) sale of the pledged rights to a third party. However at the
same time, after the pledge agreement becomes enforceable in
accordance with its terms, the pledgee is entitled to claim the amounts
due under the pledged contract directly from the debtor under the
pledged contract.

Pledge over bank accounts
Historically Russian law did not permit security to be taken over bank
accounts or monies held in bank accounts. However, the changes made
to the Civil Code in 2014 introduced the ability to pledge rights under a
bank account agreement, provided that the account bank opens a
special pledge account. Russian law now caters for:
••a pledge over a fixed amount of funds standing to the credit of the

account; and

••a pledge over the entire balance of the account from time to time.

As a general rule, the pledge enters into force when the account bank is
notified of the pledge. The pledge agreement may be signed by the
account bank and, if so signed, may impose certain obligations on the
account bank (for example, an obligation to ensure that the balance
standing to the credit on the pledge account does not fall below
certain amount).
Enforcement
A pledge over rights under a bank account agreement is enforceable by
way of direct demand to the account bank to transfer the amounts
standing to the credit on the pledge account (up to the amount covered
by the pledge) to the pledgee.

Pledge over contract rights
Until recently, pledges over contract rights were rarely used in practice
as a form of security. This was due to a number of practical difficulties
arising in the enforcement of such pledges. However, the 2014
changes to the Civil Code substantially revisited the regulation of this
form of security.
The pledge agreement may be entered into in respect of any existing or
future rights arising under agreements which have already been entered
into or will be entered into in future. Pledge of certain rights requires
consent of the pledgor's debtor under the pledged agreement. It is
possible to specify in the pledge agreement that all the payments under
the pledged contract should be made directly to the pledgee or to the
pledgor's account pledged in favour of the pledgee. The pledge
agreement may specify that only rights under the agreement will be
transferred, but not the obligations.

Notification of pledges
The 2014 amendments to the regulation of pledges have established a
Register of Pledge Notifications. Pledge notifications can be registered
in respect of pledges of movable assets and pledges over contract
rights. The date of registration of a pledge notification will determine
the ranking of the pledge as compared to any other pledges over the
same asset, which is designed to incentivise pledgees to register
pledges in the register. The registration is carried out by
Russian notaries.
The introduction of the Register of Pledge Notifications is an important
development. It removes a previous deficiency in the regulation of
pledges in Russia and allows creditors to have greater confidence in
pledges of movable assets and over contract rights as form of security.
That said, due to certain technical limitations the effectiveness of the
register as a public search/due diligence tool is generally limited.

Suretyships
A suretyship is an undertaking by one party (the surety) to be liable for
the obligations of another party upon default by the latter.
Suretyships are often given by a borrower's parent company or by
another company in the same group. The surety may also be required to
give security over its own assets to support its potential liability under
the suretyship. Liability of the surety may be limited by the terms of the
suretyship.
The suretyship is a "quasi" security instrument, since it does not create
a proprietary interest but merely gives a creditor a contractual right of
recourse against the relevant entity.
Suretyships must be recorded in writing and granted for a specified
term. If the secured debt is transferred to a third party, suretyships
terminate by operation of law, unless an express consent is given by the
surety to be liable for the new debtor.

Independent guarantees
An independent guarantee is another category of "quasi" security
instrument and, in essence, is similar to a suretyship. The difference
between a guarantee and a suretyship under Russian law is that a
guarantee creates an independent primary obligation of the guarantor
to pay the amount stipulated in the guarantee upon occurrence of
certain circumstances (eg, default). In contrast a suretyship only
creates a secondary payment obligation. In this sense independent
guarantees are often viewed by lenders as the preferred security
option over suretyships.
Like suretyships, independent guarantees are granted for a specified
term. An amount payable under the guarantee (or a method in which
such amount is to be determined) must be stipulated, along with certain
other terms set by law. Independent guarantees may be granted by
credit institutions (such as banks) and other commercial entities.
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Perfection requirements for various forms of security
SECURITY

REGISTRATION

NOTARISATION

Pledge over shares

Mandatory registration in the shareholders'
register or depo account

Required if the pledge provides for an
out-of-court enforcement by way of
executive endorsement by a notary

Pledge over participatory interest

Mandatory registration in the USRLE

Mandatory

Mortgage over real estate

Mandatory registration in the Unified State
Register of Real Estate

Required if the mortgage provides for an
out-of-court enforcement by way of
executive endorsement by a notary

Pledge of goods in turnover

Registration in the Register of Pledge
Notifications is advisable

Required if the pledge provides for an
out-of-court enforcement by way of
executive endorsement by a notary

Pledge over other movable assets

Registration in the Register of Pledge
Notifications is advisable

Required if the pledge provides for an
out-of-court enforcement by way of
executive endorsement by a notary

Pledge over a bank account

Not required

Not required

Pledge over contract rights

Registration in the Register of Pledge
Notifications is advisable

Required if the pledge provides for an
out-of-court enforcement by way of an
executive endorsement by a notary
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14.	Acquiring and investing in
real estate

Real estate transactions such as conveyancing,
leases and mortgages are subject exclusively to
Russian law. Property rights in Russia are generally
governed by federal legislation, though some more
technical, privatisation, planning and construction
issues are regulated by regional and local laws, in
addition to federal laws. This Chapter provides an
overview of key elements of the Russian real
estate law.
General
In recent years a number of important changes were made to the rules
on granting leases over, and privatisation of, state and municipal land, as
well as the real property registration and surveying regulations. Further
changes to the Russian real estate law are expected in the near future
which may include the introduction of new types of property rights and
elimination of lease arrangements. Despite these favourable
developments, there remain certain areas of the Russian real estate law
which are not yet fully developed. Any significant acquisition of real
estate assets in Russia typically requires extensive due diligence.

Types of property interests
Currently, there are two main legal interests in real property:
••ownership – full title allowing possession, use and disposal of the

property, including leasing it out to tenants. Ownership rights to land
extend to the surface (soil) layer of the land plot as well as to water
(with some restrictions) and plants on the land plot. Subsoil is entirely
state-owned, and a licence is required to engage in exploration,
development and production of subsoil natural resources (see
Chapter 15 (Subsoil natural resources) for details); and

••lease – an interest allowing possession and use of the property for a

specified or an indefinite term.

Easements (private and public) are recognized under Russian law.
Recently the legislation was streamlined to simplify the grant of public
easements in favour of utilities and entities undertaking large
transportation infrastructure projects.
There also still exist certain rights to property which are at present
primarily reserved for state institutions (such as "permanent use").
These are no longer granted to individuals and private entities and are
non-transferable.
In Russia, it is not possible to separate the legal interest in property from
the beneficial interest.

Registration of real estate rights
The ownership right and other rights in rem over real estate, most
encumbrances and restrictions of such rights (such as long term leases
and mortgages), their accrual, transfer and termination are subject to
state registration in the Unified State Register of Real Estate. Following
the 2013-2014 reform of the Civil Code, most of the agreements under
which rights in rem and registrable encumbrances arise are no longer
subject to state registration (eg, sale and purchase agreements,
mortgages etc.) and become valid and enforceable once executed by
the parties. However, the law still does require registration of the long
term lease agreements as well as registration of the encumbrances
established by those agreements in the Unified State Register of Real
Estate in order for such encumbrances to be effective.
With effect from 1 January 2017, the Unified State Register of Real
Estate and Rights Thereto was merged with the State Real Estate
Cadastre to create a single state register – the Unified State Register of
Real Estate. The new register contains both information on title, along
with encumbrances and restrictions of the registered rights and
cadastral records in respect of registered properties.
The Unified State Register of Real Estate is, for the most part, a matter
of public record and any person may request an extract from it in
relation to a particular property. The extract will contain a description of
the property (type, address, area and certain other technical
information) and set out the type of registered right to the property, the
holder of the right, as well as encumbrances and restrictions of the
registered right as at the date of the extract.
It should be noted that the Russian real estate registration system is a
"negative" system. This means that no state guarantee of title recorded
in the Unified State Register of Real Estate is given. Therefore, the
prudent approach would be to conduct due diligence of the underlying
title documentation even for registered properties.
If a long term lease is not registered, it may still be effective as between
the parties to the lease (see conditions below) however it would not be
effective vis-a-vis third parties until the date it is registered. In practice
there may be difficulty enforcing legal rights of the lessee against third
parties (eg, statutory right of first refusal to renew the lease on its
expiration) without the necessary registration.

Unregistered real estate
State registration is mandatory only in respect of real estate (or rights
associated with real estate) where the rights were granted, or the
transfers of title effected, after the Federal Law on State Registration of
Real Estate and Transactions Therewith came into force in January 1998.
Rights which arose prior to that date are not required to be registered
and will be recognised as valid by the state. These rights must, however,
be registered in order to effect a transfer or create an encumbrance.
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Establishing good title to unregistered real estate will depend on the
documentation available, as set out below.
Establishing good title to unregistered real estate

How can good title to unregistered real estate be
established?
••By producing documentation to evidence the acquisition – for

example, the sale and purchase agreement, inheritance certificate
or privatisation documents

••By producing records in the pre-existing regional and local

registers (if any), which have now been replaced by the Unified
State Register of Real Estate

There are no title documents in relation to the
unregistered real estate. How can good title be
established?
••The only option is to rely on prescription
••This arises where the purported holder of title to the real estate

has had open and continuous possession of the property in good
faith for a term of more than 15 years

In certain instances title to real estate may also be negatively affected
by breaches of permitting, planning, zoning, construction or other land
use regulations. Where public law considerations are involved (such
as health and safety hazards), the court may order a demolition of
illegal construction.

Leases
Leases can be granted for an indefinite period of time (terminable for
convenience by either party on three months' notice) or for a specified
(fixed) term. A fixed term lease can be long term (which generally
means one year or more) or short term. Commercial leases are
commonly long term (five to ten years). In almost all parts of Russia the
maximum lease term for land is generally 49 years.
As noted above, long term lease agreements must be registered in the
Unified State Register of Real Estate in order to be effective. Short term
lease agreements and lease agreements for an indefinite term do not
need to be registered. Therefore, a search of the register will not reveal
any short term leases or leases for an indefinite period of time.
Confirmation of whether or not such leases exist is a matter for
due diligence.
A long term lease which has not been registered may still be considered
effective as between the parties to the lease if:
••the relevant agreement contains all material terms and

conditions; and

••both parties have been performing their obligations under the lease
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position of equal treatment of the parties and favour the landlord or the
tenant depending on their respective economic strength and
negotiation leverage and the market situation in the relevant location.
Under the Civil Code, the lessee has a right of first refusal to renew the
lease on its expiration, unless the agreement or applicable law provides
otherwise, but the parties are free to alter the terms and conditions of
the new lease. If the lessee continues to use the property after the lease
has expired and the lessor does not object, the lease is deemed to be
renewed on the same terms and conditions as the old lease for an
indefinite period of time. As such, the new lease is therefore subject to
termination for convenience by either party upon three months' notice.
Unlike leases for an indefinite term, fixed term leases generally may not
be terminated for convenience.
In the case of land owned by the state or municipalities, in certain cases,
the lessee has a statutory pre-emptive right to purchase the land plot if
it is put up for sale bypassing normally applicable tender procedures.
Where land is privately held, a lessee has a statutory pre-emptive right
to purchase the land plot provided that the lessee owns a building or
facility located on the leased land plot. Where the tenant does not own
such a building or facility, the issue will be determined by the terms of
the lease as negotiated between the parties.
In the event that the owner sells the leased real estate, the lease
survives in full. The new owner assumes the rights and obligations of
the landlord by virtue of law.
Proprietors of buildings or other immovable facilities which are situated
on a land plot owned by another person are entitled by statute to rights
of use as regards the land located underneath such buildings or
facilities. If the land in question is owned by the state or municipality,
the owner of the buildings or facilities is entitled to either lease or
purchase the land. Effectively, "the land follows the building".
As a general rule, a sublease or assignment or pledge of land lease
rights do not require the lessor's consent, unless otherwise stated in the
lease agreement. Leases of state and municipal land concluded for a
term of over five years cannot, as a matter of law, require the lessor's
consent for a sublease or assignment or pledge of lease rights.
Conversely, a sublease, as well as assignment or pledge of real estate
lease rights other than land is subject to the consent of the lessor unless
the lease provides explicitly that consent is not required. Such consent
may be given directly in the lease agreement.

Transfer of real estate
A typical sale and purchase transaction is a two-stage process involving
the execution of a sale and purchase agreement and registration of the
transfer of title in the Unified State Register of Real Estate.
The sale and purchase agreement must be a single written document.
The hand-over of the property is effected by completing a document
which formally conveys the property from the seller to the buyer.

Commercial leases are treated very much as a matter of private
concern, with a limited number of mandatory rules and restrictions.

As a general rule, if a building or other immovable facility and the
underlying land are owned by the same person, a sale of the building
without the underlying land (and vice versa) is not allowed. If the land is
owned by someone other than the owner of the building, the building
can still be sold, and the new owner will enjoy the same rights to use the
respective part of the land plot underlying the building as the previous
owner of the building.

While most of Russia's land is still state or municipally owned,
commercial property is predominantly privately held. Accordingly
commercial lease terms tend to deviate from the default statutory

State and municipal land is generally sold at an auction. Sale of
agricultural land is subject to a statutory pre-emptive right of the state
and municipal authorities.

(used leased real estate, paid rent, etc.).

Subject to a few exceptions, grant of leases in respect of state and
municipal land is subject to tender procedures.
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Forward agreements
The 2013-2014 amendments to the Civil Code and past court practice
"legalized" the concept of forward agreements which may be entered
into in relation to future real estate (either existing but not yet acquired
by a party or yet to be constructed). Prior to these developments,
forward agreements in relation to real estate were often declared invalid
by the Russian courts. Currently, it is possible to enter into forward
leases, forward mortgages and forward sale and purchase agreements.
In each case, the agreement must contain a detailed description of the
future real estate to be encumbered or transferred. This new concept
allows developers and investors to form a pool of anchor tenants, obtain
financing from banks by mortgaging the future building and sell the
building on before it is fully constructed.

Acquisition of Russian real estate by foreign
investors
Subject to the following restrictions, property can be purchased or
leased by individuals and companies for their own use or as
an investment:
••foreign individuals and entities are not allowed to own land in areas

adjoining the borders of Russia as well as land located within the
boundaries of a seaport; and

••foreign individuals and entities, as well as Russian entities with over

50% foreign participation, may not own agricultural land.

There are no specific restrictions which apply to the lease of land, or the
ownership or lease of buildings and facilities by foreign nationals.

Tax implications of acquiring an interest in Russian
real estate
Generally, commercial property transactions are subject to VAT.
Presently, the sale of land and residential property transactions are not
subject to VAT. The sale of a Russian company by its foreign parent
entity may be subject to withholding tax in Russia if more than 50% of
the Russian company's assets are real estate (though this will depend
on the relevant DTT – see Appendix 2 (Double tax treaties) for a list
of countries (or, where applicable, jurisdictions) with which Russia has
a DTT).
For more information on current real estate market trends in Russia, see
The Real Estate Law Review – Edition 7 – Russia.
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15. Subsoil natural resources

Despite heightened risks associated with
international sanctions, the Russian natural
resources sector remains one of the top sectors for
foreign investment. This Chapter contains an
overview of the regulatory regime in the
subsoil sector.

Exploration licences

Regulators

Combined licences (exploration and production)

The main regulators, and their areas of responsibility, are:

••Granted for the same term as the production licences

••Ministry of Natural Resources (MNR) – regulates subsoil use and sets

the applicable policies;

••Federal Agency on Subsoil Use (Rosnedra) – operates under the

MNR and grants and revokes subsoil licences (subject to approval of
the Russian government in relation to Strategic Fields) and supervises
compliance with their terms; and

••Federal Service on Supervision in the Sphere of the Natural

Resources Use (Rosprirodnadzor) – controls compliance with
environmental legislation and monitors compliance with the terms of
subsoil licences.

Licensing
All subsoil resources are owned by the state and are developed by
investors on the basis of subsoil licences granted by the state. The
licensing regime is generally the same for the oil, gas and
mining sectors.
Types of licence
There are three categories of subsoil licences as set out below.
Combined licences are the most desirable as in most cases they
guarantee that the licensee will be able to move from the exploration
phase to the production phase, without the need for participation in
additional tenders or auctions. In relation to Strategic Fields, however,
the government may not allow the holder of a combined licence
controlled by foreign investors to move into the production phase after
exploration if there is a threat to state security (see details of what
constitutes a Strategic Field later in this Chapter). In such cases, the
licence holder will be compensated for the expenses incurred during
exploration, in accordance with the procedure set by the government.

••Granted for a maximum five, seven or ten year period depending

on the geographical location of the subsoil resources

Production licences
••Granted for a fixed period equal to the estimated term required for

the full development of the field

There is generally no requirement for the licence holder to provide any
financial security in relation to the performance of the licence terms
and in particular for the minimum work programme. Certain
exceptions apply to subsoil fields developed pursuant to a production
sharing agreement.
Grant of licences
Exploration licences are granted through direct application to Rosnedra.
Production and combined licences are generally awarded through a
tender or auction organised by Rosnedra.
The auction mechanism awards licences simply to the highest bidder,
while tenders take into account additional criteria relating to the
applicant's ability to develop the licence block.
Licence terms
Subsoil licences contain a list of terms for subsoil use, including the
term of the licence, the boundaries of the field, the minimum work
programme etc. The licence holder may sometimes be obliged to invest
in social infrastructure in the region where the subsoil field is situated or
to pay compensation to the local indigenous population.
Some of the licence terms may be expressly classified as material in the
licence. Such terms often relate to environmental protection and
industrial safety and the minimum work programme (such as the
minimum number of wells to be drilled and constructed in a given year).
Breach of a material term could be used by the authorities as a ground
for revoking the licence. Breaches of non-material terms may lead to
revocation where such breaches are recurring.
Licence transfer
Licence transfers are generally prohibited except in certain cases set
out in the Law No. 2395-I on Subsoil (Subsoil Law), which among
others include:
••reorganisation of the licence holder;
••transfers between a parent and its subsidiary or between subsidiaries

of the same parent; and
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••transfers to a majority controlled subsidiary.

Usually transactions involve the sale and purchase of the company
holding the licence rather than a transfer of the licence itself.
Where a company is looking to sell only part of its licence portfolio,
it may use a spin-off mechanism, that is to say a transfer of the
licence to a newly created subsidiary and then sale of
that subsidiary.
Even where permitted by the Subsoil Law, a licence transfer is not
automatic and requires Rosnedra to cancel the existing licence and
issue the new one to the new licence holder.
Any transfer of subsoil licences in relation to Strategic Fields to a
Russian company in which a foreign investor (directly or indirectly)
controls 10% or more of the shares, has the right to appoint the
Sole Executive Body or controls 10% or more of the votes of a
management body of that company requires consent of the
Russian government.
It is prohibited to assign the subsoil licences or create security over
them or the subsoil use rights in general.
Licence revocation
There are several grounds for licence termination by the regulator
and these are set out in the Subsoil Law. They include:
••breach of a material term of the licence;
••recurring breach of non-material terms of the licence or the

subsoil use rules;

••failure to carry out the work programme in a timely manner;
••failure to submit geological data to the regulators as required by

applicable law and the terms of the licence;

••danger to life or the health of people working or living near the

subsoil field; and

••event of emergency, eg acts of war and natural disasters.

The potential revocation of a subsoil licence is one of the major
risks faced by any licence holder in Russia. Therefore, the JV
documentation in respect of subsoil projects typically includes
special investor protections to address that risk.
Rosnedra is normally reluctant to revoke a licence unless the
breaches are material. Instead it will try to cooperate with the
licence holder, provided the holder demonstrates a commitment to
curing the breaches.
Relinquishment and decommissioning
The licence holder may at any time relinquish the licence by giving
six months' prior notice to Rosnedra.
The licence holder will be required to perform the obligations set
out in the licence in respect of early relinquishment (eg, properly
sealing the wells, rehabilitating the land, settling any outstanding
tax payments) and to decommission the relevant infrastructure.
There is no specific obligation of the licence holder to finalise the
minimum work programme prior to early relinquishment.
The Subsoil Law requires the licence holder to perform
decommissioning works after the termination of the licence. The
legal regime on decommissioning is, however, generally
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underdeveloped and there is currently no requirement to set up a
decommissioning reserve fund or to post any other form of
security, except in the context of production sharing agreements.
Decommissioning on the continental shelf of Russia is subject to
international treaties to which Russia is a party, including UNCLOS.
Offshore projects
Offshore licences for the development of the continental shelf may
only be issued to entities meeting all of the following criteria:
••incorporated in Russia;
••at least five years of presence and experience in the operation on

the Russian continental shelf; and

••the Russian state directly controls more than 50% of shares and/

or directly or indirectly controls more than 50% of voting rights
in such entity.

At the moment, the only entities meeting the above criteria are
Rosneft, Gazprom and, arguably, Zarubezhneft and their selected
subsidiaries which have been engaged in offshore operations for
sufficient periods of time.
Despite these restrictions, foreign investors can participate in
offshore projects through upstream joint ventures with special
contractual operatorship arrangements with Russian
state companies.
Production sharing agreements (PSAs)
Russian law recognises PSAs in the Federal Law No. 225-FZ on
Production Sharing Agreements (PSA Law) and the Tax Code.
However, no PSAs have been entered into in Russia since the
adoption of the PSA Law in 1995. There are a few currently in effect
(Sakhalin I, Sakhalin II and Kharyaga projects), all of which were
concluded prior to the adoption of the PSA Law.
Strategic Fields and Foreign Investment Restrictions
Access for foreign investors to the development of Strategic Fields
is restricted. The fields currently regarded as Strategic Fields are
summarised below:
••Fields with reserves of (based on the state balance of mineral

resources from 1 January 2006):

70 million tonnes or more of oil (recoverable reserves)
50 billion cubic metres or more of gas
50 tonnes or more of vein gold
500,000 tonnes or more of copper
••Fields containing deposits of certain rare elements and metals

(with reserves recorded in the state balance of mineral
resources from 1 January 2006);

••Offshore fields (located in inland sea waters, the territorial

sea and continental shelf)

••Fields whose development requires the use of classified

(defence and security) land

For details in relation to restrictions on foreign investment in
companies developing Strategic Fields, see Chapter 2 (Foreign
investment restrictions).
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The development and production at a Strategic Field by a company
controlled by foreign investors may commence only after the geological
study of that field is completed. If during the geological study the
company discovers a deposit that satisfies the criteria for a Strategic
Field, the development and production of such deposit will be subject to
approval by the Russian government.
The management bodies of mining companies engaged in diamond
mining in Russia must be controlled by the Russian government or
entities without foreign investments.
Highly hazardous oil and gas facilities (eg, certain trunk pipelines) may
be owned only by Russian companies.

Transportation and access to infrastructure
Russia has a developed system of pipelines and railroads most
commonly used for the transportation of oil, gas, coal and other
commodities. Recently Russia expanded its eastbound export pipeline
capacity to accommodate increased oil exports to China.
Transportation via trunk pipelines is carried out by Transneft and
Gazprom, each of which is a natural monopoly controlled by the state.
These services and their tariffs are regulated and set by the
Russian government.
Access to the oil pipeline network and its export capacities must be
granted to any eligible applicant on a non-discriminatory basis in
priority order set out in the regulations (in proportion to volumes in
respect of which access is sought). Refusal to grant access may be
appealed in court. Non-discriminatory access also applies to the
domestic gas transmission pipeline system. Crude oil export capacity
allocations can be transferred between members of the same group of
companies provided certain conditions are met.
The oil and gas of various producers is usually transported in a
commingled stream and there is no "quality" bank, although Russian
refineries connecting onto Transneft's pipeline system must comply
with advanced petroleum processing standards. Generally producers
are not compensated for any loss in quality of their oil or gas resulting
from the commingling during transit.
Until recently, Gazprom held the monopoly to export natural gas via
pipelines. Since 1 December 2013, two categories of companies have
been permitted to export liquefied natural gas (LNG):
••those who as at 1 January 2013 held a subsoil licence requiring LNG

plant construction; and

••state-owned companies in which the state owns 50% or more of the

shares and their subsidiaries which hold offshore licences and either
produce LNG from relevant offshore fields or use PSA gas.

Effectively, this means that LNG may be exported by Rosneft, certain
Novatek's subsidiaries, in addition to Gazprom (which had this right
before), as well as Gazprom Export. Pipeline gas may still be exported
only by Gazprom.

Regulatory issues and environmental protection
The Russian natural resources sector is heavily regulated. Some key
requirements include:
••various permitting, licensing, reporting and mandatory insurance

requirements must be complied with in order to operate any
hazardous industrial facility;
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••all structures and objects which have negative affect on the

environment must be registered with the relevant government
authorities;

••"polluter pays principle" applies, along with the requirement to obtain

various air emission, water usage and waste disposal permits;

••construction of certain facilities offshore (such as laying underwater

pipelines) is subject to state environmental expertise (assessment).

Strict liability may apply under Russian environmental law. For example,
the owner of a pipeline may be held liable for damage caused to the
environment by third parties illegally tapping the pipeline. A company
may be ordered to suspend its business activities for breach of
environmental regulations.

Sale of hydrocarbons and minerals
Russian refineries which hold a "dominant" position in the market
(determined in accordance with Russian anti-monopoly legislation) are
required to sell a certain percentage of their total output of the refined
products (petrol, diesel, etc.) on domestic commodities exchanges.
Under Russian law, precious metals may be refined only by authorized
Russian entities, a list of which is approved and maintained by the
Russian government. The government has a statutory pre-emptive right
to acquire precious metals and stones. This right may be exercised
within one month of the date of the offer. The prices for precious metals
and stones are regulated by the state. The prices are generally
determined with reference to world prices.
Subject to a few exceptions, export of precious metals and stones from
Russia to countries outside the Customs Union requires a licence.
Export of radioactive metals and certain materials which may be used
for nuclear purposes or missile production is subject to licensing and
special control procedures.

Geological information
Under Russian law, an export licence is required to export certain
subsoil information from Russia to a country outside the Customs Union
(comprising Russia, Belarus, Kazakhstan, Armenia and Kyrgyzstan). The
subsoil information subject to the export licencing requirement includes
geological reports, textual, tabular and graphic documents,
geographical maps and plans, etc. Geological data export licences may
be granted only to Russian companies or legal entities incorporated in a
member of the Customs Union. These restrictions may also extend to
the provision of such information to a shareholder located outside the
Customs Union via electronic means.

Tax issues
Besides general taxes, such as profits tax and VAT (see Chapter 19 (Tax)
for details), oil and gas and mining companies are subject to mineral
extraction tax (MET) payable based on the:
••value (for ore, peat, precious metals, precious stones, mineral salt and

some others); or

••volume (for coal, crude oil, natural gas and gas condensate) of

extracted minerals.

Tax rates vary depending on the type of extracted minerals. Certain
concessions are available, in particular, in respect to offshore projects
and hard-to-recover oil projects.
The export of crude oil and oil products is subject to export duties
which represent a significant burden to oil producers involved in exports
(although certain exemptions are also available). These export duties
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are established on a monthly basis based on the market price for Urals
brand crude oil and a specific formula established by legislation.
Generally, the higher the market price for Urals brand, the higher export
duty rate established based on the formula.
Excise taxes apply to certain oil products, such as petrol and diesel fuel.
The Russian government implemented changes to the tax legislation as
of 1 January 2015, representing in a gradual increase of MET rates for
crude oil during the period 2015 – 2017, with a simultaneous decrease in
the export customs duty rates for crude and excise on oil products.
For more information on Russia's oil and gas sector, see Energy: Oil and
Gas Sector – 2019 – Russia.
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16. Merger control

The primary source of merger control legislation in
Russia is the Federal Law No. 135-FZ on the Protection
of Competition which came into force in 2006 and
was significantly amended in 2009, 2011, 2013 and
2015 (Antimonopoly Law). The Antimonopoly Law
regulates a wide range of matters, including merger
control, anti-competitive agreements, unfair
competition and public procurement. This Chapter
outlines key merger control requirements.
The aim of the Antimonopoly Law is to encourage competition in Russia.
It applies to actions and transactions affecting competition in Russia,
irrespective of whether the actions are taken in Russia or abroad and
the nationality of the parties. The Antimonopoly Law extends, in
particular, to acquisition by Russian or foreign entities of:
••shares or participatory interests in Russian companies (whether

direct or indirect through a chain of ownership);

••fixed production assets located in Russia; or
••shares or participatory interests in companies which are active in

Russia and whose Russian annual turnover exceeds RUB1 billion.

The Antimonopoly Law is administered and enforced by the FAS.
Competition matters involving cross-border markets within the
Eurasian Economic Union are regulated in accordance with the relevant
international treaties.

Forms of merger control
Under the Antimonopoly Law, transactions and actions will be
considered by the FAS for merger control purposes in one of two ways;
either as an application for prior FAS consent or, in certain cases, as a
subsequent notification to the FAS (see further below under
"Exemptions").
Broadly speaking, the following actions and transactions may be subject
to merger control by the FAS:
••transactions involving or affecting shares or participatory interests in,

rights in respect of, or assets of, business entities (subject to certain
specified thresholds);

••the reorganisation of business entities;
••the creation of business entities where the charter capital is paid by

shares or property;

••the JV arrangements between competitors.

Such actions and transactions will only need FAS consent if the
following tests are met:
••the aggregate worldwide turnover of the acquirer group and the

target group exceeds RUB10 billion or the worldwide aggregate asset
book value of the acquirer group and the target group exceeds
RUB7 billion; and

••the worldwide asset value of the target group is more than

RUB400 million (this limb applies to transactions involving
acquisition of shares or participatory interests in, rights in respect of,
or assets of, business entities).

Where the transaction or action involves a Russian financial
organisation, there are other asset/turnover tests which apply and
which vary depending on the type of financial organisation. See
Chapter 9 (Financial services regulation) for an overview of the CBR
regulatory requirements relating to acquisition of equity in Russian
banks and insurance companies.
Transactions involving acquisition of assets and shares of entities
operating as a "natural monopoly" (eg, railroad transportation,
trunk pipeline oil transportation, gas pipeline transportation or
power transmission) are subject to special thresholds and
approval requirements.
Foreign investors may be subject to the restrictions under the
Strategic Investments Law (see Chapter 2 (Foreign investment restrictions)
for details).
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Overview of procedure
Set out below is a basic checklist which should be kept in mind when
seeking to enter into any arrangement which involves Russian assets.
It is worth noting that FAS filings (either for prior consent or subsequent
notification) require significant preparation and disclosure of
information. This will need to be factored into the timetable for any
proposed arrangement.

1
Does the proposed action/
transaction fall within the scope
of FAS control?

2

3

Who is responsible for filing the
application for consent with, or
making the notification to, the
FAS?

5

Submit the documents to the
FAS or notify the FAS, as the case
may be

4

Obtain FAS consent or refusal

Prepare the documents and
information to be submitted
to the FAS

Exemptions

Consequences of non-compliance

There are a number of exemptions from the general rules set out in the
Antimonopoly Law. The key exemption is where transactions are
concluded between a parent and a subsidiary which is more than 50%
owned by the parent. In this case neither a prior consent nor
subsequent notification is required.

The consequences of proceeding without the necessary FAS consent,
or without having made the relevant notification, include any or all of
the following:

For other intra-group transactions, prior FAS consent is not required
and instead a subsequent notification can be made to FAS,
provided that:

••a fine may be imposed in the amount of up to RUB500,000.

••the parties' group charts are disclosed to the FAS at least one month

prior to closing;

••the group structure has remained unchanged during this one month

period; and

••the group charts are subject to public disclosure by the FAS.

Timing for FAS consent
The FAS has 30 days to consider an application and to issue its written
response. This period can be extended by the FAS by two months.
Where the FAS decides to extend the initial period, it will typically
disclose the transaction to the general public and invite comments from
interested parties.
FAS consent is valid for one year from the date it is issued. If the
approved transaction is not concluded within that period, a fresh
consent will need to be obtained from the FAS. The FAS can issue a
conditional consent in which case commitments are imposed on the
acquirer if the transaction closes (eg, disposals, third party access, etc).

••the relevant transaction may be invalidated in court if the FAS proves

its actual or potential anti-competitive effect; and
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17. Employment

Employment law in Russia is employee-friendly and
regimented. Current legislation and court practice
generally show no signs of departing from this
approach. Some recent developments which foreign
investors should take a note of include new rules on
secondments and increased enforcement of
personal data protection laws.

Probation period

The Labour Code

During the probation period, the employment agreement can be
terminated by the employer on three days' notice stating the reasons
why the employee has failed the probation period. An employee on
probation may also terminate an employment agreement on
three days' notice.

The central piece of Russian employment legislation is the Labour Code
of the Russian Federation (Labour Code), initially adopted in December
2001 and amended several times since.
One of the basic rules of the Labour Code provides that any provision in
an employment agreement that puts the employee in a worse position
in comparison with his/her position under the Labour Code will be
invalid and the provisions of the Labour Code will prevail. The Labour
Code contains mandatory minimum guarantees and protections for
employees from which parties are not permitted to depart. Unionized
employees may be eligible for additional benefits under a collective
bargaining agreement.
Where an employment agreement is governed by a foreign law the
position will be the same. Russian courts will most likely disregard a
foreign governing law clause which purports to put the employee in a
worse position than the one the employee would have been if the
minimum standards guaranteed by the Labour Code applied.

Employment agreement
An employment relationship arises between an employee and an
employer either on the basis of an employment agreement or, in the
absence of such an agreement, on the actual commencement of work.
An employer is obliged to conclude an employment agreement within
three business days of the employee's actual commencement of work.
During the period when an employee works without an employment
agreement, the Labour Code will effectively constitute the terms and
conditions of his/her employment. Failure to enter into an employment
agreement with an employee may result in a fine of up to RUB100,000
or in the case of repeated breaches, up to RUB200,000.
Generally, an employment agreement will be for an indefinite term. A
fixed term employment agreement (for up to five years) may be entered
into only when expressly permitted by law, eg, for temporary
replacement of an employee or for performance of temporary (up to
two months) or seasonal work, or for individuals who are sent to work
abroad, etc. In the event of a dispute, the burden of proving that the
agreement is permitted to be for a fixed term lies with the employer.

A probation period for a maximum of three months is permissible under
the Labour Code, provided that an express provision to that effect is
included in the employment agreement. A six month probation period is
only permitted for senior positions within a company (eg, the CEO,
deputy CEOs, chief accountants, deputy chief accountants as well as
the heads of branch offices). Certain categories of employees may not
be subjected to a probation period (including pregnant women and
women with children under the age of 18 months).

Compensation and minimum wage
Salaries must be paid to employees in Russian currency not less than
twice a month. Though not expressly stipulated in the Labour Code the
conservative recommendation is that salaries must also be fixed in
employment agreements in RUB. Certain exceptions apply where
employees are posted for work abroad. The date of the payment is fixed
by the internal labour regulations of each employer or by the
employment agreement.
A monthly salary may not be lower than the minimum monthly wage
established by Russian law. This amount is subject to regular indexation
and as of 1 January 2019 is RUB 11,280.
In addition, each region of the Russian Federation may establish its own
minimum monthly wage by concluding a special agreement between
regional authorities, employers' representatives and employees'
representatives. The regional minimum monthly wage, which may not
be lower than the national one, is binding on all employers dealing in
that region, unless they successfully apply to be exempt. Currently the
minimum monthly wage in Moscow is RUB18,781.
An employer is also obliged to adjust yearly salaries paid to its
employees in accordance with the increase of consumer prices on
goods and services. Failure to comply with this statutory duty may
result in claims by the employees for recovery of increased salaries.
An employer is obliged to pay compensation for any delay in salary
payments and other employment-related payments (in an amount not
less than 1/150 of the CBR key rate per each day of delay).
Under the Labour Code, upon written notice, employees may stop
working where salary payments have been delayed for more than
15 days until they have received payment of all sums in arrears. The
Labour Code was amended in January 2016 to provide that employees
must be compensated for the period in which they exercised their right
to stop working.
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See Chapter 19 (Tax) for outline of social security charges payable by
the employers on their employees' remuneration.

Working hours
A normal working week cannot exceed 40 hours. Any additional time
worked is classified as overtime, which employers may request only in
circumstances expressly specified by the Labour Code. Generally an
employer must receive the employee's prior written consent for
overtime work and an employee's overtime work must not exceed four
hours in any two consecutive day period and must not exceed 120 hours
per year.
Overtime work must be paid:
••for the first two hours of work – at a rate of 150% of the regular hourly

rate; and

••for subsequent hours – at a rate of 200% of the regular hourly rate.

Overtime work may also be compensated by granting an employee
additional rest time of a duration at least equal to the overtime hours
worked. Overtime work is prohibited for pregnant women, minors and
certain other categories of employees.
Written consent for overtime is not required where an employee works
under the "irregular working regime". Such employees may be required
to work overtime at the employer's discretion. This regime can only
apply to specific categories of employees as set out in the company's
internal regulations. It is unlawful to require an employee to work
overtime on a daily basis (rather than from time to time and under
certain circumstances only). Employees working under the irregular
working regime are entitled to at least three additional days of
holiday per year which must be expressly stated in their
employment agreement.
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otherwise agreed between the employer and employee or when the
employee is pregnant, etc). For the subsequent years of work, holiday
may be taken at any time in accordance with the holiday schedule,
maintained by the employer. Where there is no company holiday
schedule, an employee has the right to apply to an employer for holiday
at any time.
An employer may recall an employee from holiday only with the
employee's written consent and this is not permitted with respect to
minors, pregnant women, and employees working in harmful and/or
hazardous employment.
Upon an employee's request, in some cases (eg, an employee's
sickness) unused holiday shall be carried forward to the next year.
Moreover, if granting holiday to an employee in the current year might
affect the normal operation of the employer's business, the holiday may
be postponed by the employer and carried forward to the next year with
the employee's written consent, but such holiday time must be used
within 12 months of the end of the current year. The employer is
prohibited from denying an employee holiday for two consecutive years.
On termination of employment the employer is obliged to pay the
employee compensation for all accrued but unused holiday time.
Labour books, employment orders and internal regulations

Labour book ("trudovaya knizhka")
••Document recording an employee's employment history from first

employment until retirement

••Includes information relevant to employment such as position

held, dates of joining and termination

••If an employee has been subjected to disciplinary sanction this

will not be recorded in labour book unless such sanction
constitutes dismissal

The employer is obliged to keep a record of all time actually worked by
each employee, including overtime and irregular working time.

••Subject to few exceptions, required to be issued to all employees in

Breaks and public holidays

••Employers are required under the Labour Code to keep labour book

The Labour Code provides that an employee must be given a break for
rest and meals during the working day, which must not be less than 30
minutes or greater than two hours.

Internal employment order ("prikaz")

All employees must be provided with time off each week. Such time off
may not last less than 42 consecutive hours a week.
There are currently eight official paid public holidays in Russia. If a
holiday falls on a weekend, the next business day after the public
holiday day will usually be a paid day off. Employees' salaries are not
affected as a result of such holidays.
Except in extraordinary cases specified in the Labour Code, employees
may not be required to work on days off and public holidays without
their prior written consent and then only in a very limited set of
circumstances.

Holiday
The minimum holiday entitlement is 28 calendar days per year of
employment. Public holidays, if they fall during an employee's annual
holiday, will not be counted as part of his/her minimum annual holiday
entitlement. The Labour Code provides for additional holiday time as
compensation for some special conditions of work.
In the first year of employment, an employee may only take holiday six
months after the commencement of his/her employment (unless

Russia including, arguably foreign employees

for any employee who works for longer than 5 days and to update
them in timely manner

••Legislative requirement for employers to issue internal orders in

certain situations, including when employee is hired, granted a
new position, granted a vacation, paid a bonus, disciplined or
dismissed

••Managing these administrative duties represents the bulk of time

spent by any human resources department in Russia

Internal regulations ("localnie normativnie akti")
••Employer is required to adopt certain mandatory internal

regulations, relating to matters such as labour discipline,
remuneration systems, health and safety, the processing of
personal data, etc.

••Employers may also adopt internal regulations in relation to other

non-mandatory matters

••Must be: (i) in Russian; (ii) approved by authorised body of a

company locally; and (iii) acknowledged by all employees.
Generally just having them on display on the company's website
will not suffice to bind employees

••Must not disadvantage employee compared to position under the

Labour Code. In the event of conflict, statutory rights will prevail

64

EMPLOYMENT

Sickness and maternity leave
Sick leave compensation and maternity leave compensation are
regulated by Federal Law No. 255-FZ On the Provision of Sick Leave and
Maternity Leave Compensation to Citizens Eligible for Mandatory Social
Insurance and Federal Law No. 125-FZ On Mandatory Social Insurance in
relation to Employment Related Injuries and Occupation Diseases. Sick
leave compensation must be paid to an employee in certain situations,
including if the employee is ill or injured or caring for a sick family
member. The amount of sick leave compensation and the period of time
for which such compensation is payable will vary according to the
grounds for the sick leave and an employee's seniority. In the event of an
employment related injury or any occupational disease, the amount of
sick leave compensation is 100% of the employee's average earnings
for the two preceding years. The same applies to maternity leave
compensation. The total amount of the benefits payable in accordance
with the legislation outlined above may not exceed the maximum
calculated in accordance with applicable law. Employers may offer
employer-funded top-ups.
Employers are obliged to pay sick leave compensation only for the first
three days of sick leave. Further sick leave allowance is paid out of the
Russian State Social Insurance Fund, which is funded by the employer's
mandatory social security contributions (see Chapter 19 (Tax)).
Employees are required to provide an employer with a medical
certificate on their return to work after sick leave.
The Labour Code provides that women shall be granted maternity leave
at their request and on the basis of a medical certificate. Paid maternity
leave starts to accrue no later than 70 calendar days prior to birth, and
continues to accrue for an additional 70 calendar days thereafter. Paid
maternity leave is provided for a longer period in the event of
complications while giving birth or in cases of multiple births. One of the
child's parents, other relatives or custodians may also take childcare
leave until the child is three years old and they will be entitled to
childcare allowance during the period of childcare leave.

Assessment of the workplace
Federal Law No. 426-FZ On Special Assessment of the Work Conditions
requires that workplace assessments are conducted with respect to all
types of workplace (except for ones of home-based and remote
employees), rather than just certain types of workplace, as was
previously required.
Employers who have not had to conduct these assessments before, will
need to do so by 31 December 2018 (subject to certain exceptions).
Further assessments will only need to be done if accidents at work or
diseases linked to the workplace occur or if dangerous conditions are
revealed in the assessment, in which case the employer is obliged to
conduct the assessment at least every five years. Failure to conduct a
required assessment may result in fines of up to RUB80,000.

Medical examinations
The Labour Code requires employers to carry out, at their expense,
medical examinations of employees working in harmful and/or
dangerous conditions (the same applies, with certain exceptions, to
candidates applying for certain positions). Russian legislation
strictly defines which working conditions are to be regarded as
harmful/dangerous.
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The frequency of the medical examinations for employees is
determined by the assessment of their workplace and in accordance
with the schedule adopted by the respective state authority. Usually
they should be carried out no less than once every two years.

Disciplinary sanctions
An employee may be sanctioned by an employer in the event of failure
to perform, or improper performance of, his/her employment duties.
The Labour Code provides three types of disciplinary sanctions:
••warning;
••reprimand; and
••dismissal.

An employer cannot apply more than one sanction for any one breach.
Before the imposition of any disciplinary sanction the employer must
ask the employee for a written explanation (refusal to provide such
explanation should be documented and is not considered an obstacle to
imposing a disciplinary sanction).
An employee can be disciplined within one month from the date of
discovery of the breach, but not later than six months from the date of
the breach. An internal employment order for the imposition of a
disciplinary sanction must be issued and delivered to the employee who
must acknowledge receipt. The disciplinary sanction is deemed
annulled if the employee is not disciplined again within one year from
the date of the sanction having been imposed. An employee is entitled
to appeal against the disciplinary sanction by applying to a court or an
internal tribunal.

Termination of employment
An employee may terminate his/her employment agreement at any
time by providing two weeks' written notice. This right cannot be
contracted out of and any agreement to the contrary will be disregarded
by a Russian court. The agreement may be terminated prior to the
expiry of the two week notice period with the employer's consent. At
any time before the expiry of the notice period, the employee may
withdraw the application for termination, provided that the employer
has not already become bound by law to enter into an employment
agreement with a replacement employee. If, on expiry of the notice
period, the employment agreement has not been terminated and the
employee does not insist on such termination, the employment
agreement will continue in force.
An employment agreement can be terminated by the employer only on
the exhaustive list of grounds specified in the Labour Code (the table
below sets out some of the main grounds for termination). This list
applies to all individuals except for CEOs and certain senior officers of
the employer whose employment agreements may contain additional
grounds for termination of employment not specified by the
Labour Code.
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Some key grounds for terminating an
employment agreement
••Redundancy or liquidation of the company
••Incapacity/ incompetence due to the employee's bad health or

insufficient qualifications

••Repeated non-performance of employment obligations without

valid cause when a disciplinary sanction has already been in effect
against such employee

••Single material violation of an employment agreement (eg,

absence from work without valid cause for a period of four
consecutive hours during one business day, appearance at work in
a state of intoxication, etc.)

The termination of the employment of an employee who is sick or on
vacation is prohibited, as is the termination of employment of pregnant
women except in the event of a company's liquidation.
The Labour Code stipulates detailed procedures for terminating
employment, which depend on the grounds for termination. Failure by
the employer to comply with these procedures may result in the
termination being held invalid by a court.
In the event of unlawful termination, an employee is generally entitled to
the following remedies:
••reinstatement at work;
••salary for the period of forced absence from work; and
••compensation for moral harm.

Russian courts look closely at whether the employment termination
procedure has been complied with and generally tend to follow an
employee - friendly approach in handling the employment related
dismissal disputes.

Severance payments
Where an employer terminates an employment agreement due to the
company's liquidation or on grounds of redundancy, the employer must
give the employee two months' notice. The employer is also obliged to
pay a severance payment equivalent to two months' salary and may
have to pay a further month's salary if the discharged employee (within
two weeks after the termination of his/her employment agreement)
registers himself with an employment agency and has not yet found
new employment.
Redundancy must be based on valid managerial or economic reasons
and should not be aimed at termination of the employment of a
particular employee. If there is a dispute, the employer bears the burden
of proving that the redundancy was business driven.
Given the employee-friendly nature of Russian labour legislation,
employers prefer to terminate employment relationships by entering
into agreements with an employee whom they wish to dismiss. This
usually involves negotiating a settlement amount which typically ranges
from two to four months' salary for ordinary employees and from three
to six months' salary for heads of a company, and senior management.
One of the arguments typically used by employers to persuade
employees to resign or to receive less compensation is that in return the
employer will keep the employee's labour book "clean" (ie, without any
record of disciplinary sanctions or termination by the employer). The
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reason for this is that any such records are likely to make it more
difficult for the employee to find a job in future. As a result of the
negotiations, usually an employee will be encouraged to resign in
exchange for compensation.

Liability
Employers are liable to third parties for damage caused by their
employees. An employer who compensates a third party has a right of
recourse against the employee who caused the damage. The employee
is also obliged to compensate the employer for any damage caused to
the employer itself.
Generally the employee's liability in both cases is limited by the Labour
Code to an amount equivalent to the employee's monthly salary (unless
the damage was caused by an employee under intoxication, or when
such damage amounts to a criminal or administrative offence). However
there are certain cases set out in the Labour Code where the employee
may be obliged to compensate the employer for damages in full. Such
provisions can only apply to categories of employees specified by
Russian legislation (eg, heads of a company) and must be expressly
stipulated in the employment agreement.

Restrictive covenants
Gardening leave is not expressly provided for by the Labour Code, and
whilst an employer could attempt to enter into such an arrangement it
would be highly unlikely to be enforceable if breached.
Post termination non-competition covenants are unlikely to be
enforceable in Russia since imposing such a limitation would be likely
deemed an infringement of the constitutional principle of freedom of
employment. Non-solicitation and non-dealing covenants imposed on
former employees are also unlikely to be enforceable for the same
reasons.
The effect of non-solicitation and non-dealing covenants could,
however, potentially be achieved by different means, namely in the
context of confidentiality. A properly drafted Russian employment law
agreement could contain confidentiality provisions covering, in
particular, information relating to the company's employees and clients.
Employers should also establish proper trade secret regimes. In the
event of a dispute, these measures could be used effectively to achieve
the same result as non-solicitation and non-dealing clauses. However,
there are very few precedents enforcing such provisions in the
Russian courts.

Confidentiality
Under the Trade Secrets Law No. 98-FZ, a company may classify certain
information as trade secrets and oblige its employees not to disclose it.
Under the Labour Code, unauthorized disclosure of trade secrets by an
employee is a ground for dismissal.
A number of formalities should be complied with in this regard. The
employer should adopt special internal regulations in relation to trade
secrets, which should necessarily contain a list of information classified
as trade secrets and procedural requirements in relation to handling this
information and keeping it secret. These provisions could also be
included into the employment agreements with the employees. The
employer must also comply with some other formalities. The
confidentiality regime is deemed to be established after all the
formalities have been met. If not, the remedies for disclosure of such
information could not be applied against the disclosing employee.
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In the event of disclosure of a trade secret, the employee may be
subject to:
••civil liability (damages);
••disciplinary sanctions (during the employment);
••administrative liability; or
••criminal liability.

Each employee is also obliged to comply with his/her confidentiality
obligations in relation to trade secrets upon his/her dismissal. The
limitation period for an employer to bring a claim against an employee
expires when information classified as a trade secret becomes
publicly available.

Employing foreign individuals
While Russian and non-Russian personnel have to be treated equally
from an employment law perspective, the employment of foreign
individuals brings with it additional difficulties as the law requires both
the employer and the employee to obtain special permits from the
migration authorities. Additionally the number of foreign employees
that may be employed by Russian companies is subject to periodically
reviewed quotas (with several exceptions).
With effect from 2010 Russian law distinguishes between highly
qualified foreign specialists (HQS) and non-HQS foreign employees.
The HQSs enjoy a much less burdensome administrative regime in
connection with their employment by a Russian company. A foreign
employee may be eligible for a status of HQS depending on the amount
of remuneration proposed to him/her by the prospective Russian
employer and (in certain cases) the set of his qualifications and the area
in which his/her prospective employer is active.
To make use of these benefits the employers must file an application to
the relevant Russian migration authorities to employ an HQS. Provided
there is no history of non-compliance by the employer and all required
documents are submitted to the authorities, permission should be
granted almost automatically.
The procedural requirements relating to employment of non-HQS
employees are more complicated and may take additional time. In
addition from 1 January 2015, non-HQS employees obtaining new work
permits or renewing the existing ones will be obliged to confirm their
knowledge of Russian language, history and law in order to maintain
their work permits (subject to few exceptions). The relevant
confirmation (either a Russian school or high school diploma or a
special certificate) is required to be submitted with Russian migration
authorities within 30 days from the date that the work permit is issued
or the work permit will be cancelled.
From January 2014 and following Russia's accession to the WTO, in
addition to the existing categories of foreign employees a new category
of employees from WTO member states (WTO Employees) has also
been introduced.
WTO Employees also enjoy certain advantages similar to those of HQS.
WTO Employees may be employed by Russian subsidiaries, branches
or representative offices of companies incorporated in a WTO member
state, subject to certain conditions.
Engaging foreign personnel without an employment permit or
employees working without a work permit may result in various
sanctions, including fines of up to RUB800,000 for the company and its
officials and the foreign employee. Such breaches may also result in
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suspension of the business activities of the employer for up to 90 days.
In extreme cases, the employee may be deported from Russia.

Secondments
With effect from 1 January 2016, the Labour Code was amended to
introduce a general prohibition on arrangements whereby an employee
performs work on his/her employer's instruction in the interests and
under the management and control of a person other than the
employer. The following companies are exempt:
••accredited private employment agencies carrying out their activities

in accordance with the Labour Code; and

••certain related parties specified by the law (eg, parties to a

shareholders' agreement) provided that the seconded employees
have consented. Regulations governing these arrangements are yet to
be adopted.

Seconded employees are subject to a number of statutory protections
in terms of their rights under the Labour Code. Secondments are
prohibited to replace employees on strike and in certain other
circumstances set out in the legislation.

Personal data protection
Issues of personal data protection are governed mainly by the Personal
Data Law No. 152-FZ (Personal Data Law). Personal data is any
information directly or indirectly relating to the identified or
identifiable individual.
Personal data processing is regarded as any operation involving
personal data and any person engaged in personal data processing is
deemed an operator of personal data.
Unless otherwise provided by the law, an operator has to obtain an
individual's consent to personal data processing. Such consent must be
concrete, express and informed. The Personal Data Law does not
provide any specific requirements as to the form of the consent, except
for three main situations that require mandatory written consent:(i) the
processing of biometric data; (ii) a cross-border transfer of personal
data to jurisdictions which do not provide an adequate level of
protection for personal data; and (iii) the processing of data in relation
to an individual's race, nationality, political, religious and philosophical
views, health or private life. Such consent may be revoked by the
individual at any time.
The conclusion of an employment agreement is assumed to constitute
consent for the processing of personal data only so far as is necessary
for the employer to comply with applicable legislation.
An employer may only transfer an employee's personal data to a third
party subject to the written consent of such employee.
Roskomnadzor carries out general supervision and is authorised to
carry out audits of companies and keep a register of personal data
operators. A company must inform this state authority of its intention to
process personal data unless the company only processes personal
data relating to its employees and only for the labour law purposes.
Subject to certain exceptions, all personal data relating to Russian
citizens must be stored in databases located on the territory of Russia.
The current position is that it is not prohibited to store a Russian
citizen's personal data overseas in back-up databases provided the
relevant consent of such citizen has been obtained.
Violation of personal data processing may result in various sanctions,
including fines of up to RUB75,000.
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The Federal Labour Inspection
The Federal Labour Inspection (Federal Service for Labour and
Employment) (FLI) is the Russian regulator in charge of supervision and
control over employers as regards their compliance with Russian labour
legislation. The FLI has a broad statutory mandate which includes:
••investigating work accidents;
••considering cases of administrative offences in relation to the

violation of labour legislation; and

••considering applications and complaints of individuals in relation to

the violation of their employment rights, etc.

In practice, the FLI may come to the employer's office at any time
without notice and conduct an inspection. The FLI inspectors have the
right to request and receive from employers (at no charge) documents,
explanations and information to enable the conduct and monitoring of
the inspection process. If in the course of an inspection/investigation
the FLI inspectors discover breaches of Russian labour legislation, they
will typically issue an order:
••requiring rectification of such breaches by the employer and

restoration of the employees' rights; and

••imposing fines on the employer and/or its officials (eg, the heads of

HR services).

From 1 January 2015 the rules regarding the fines for breach of the
employment legislation became stricter. As before, the standard fine for
such a breach will not exceed RUB50,000. However, in case of repeated
breaches of similar nature the maximum amount of a fine has increased
to RUB70,000. Certain offences relating to breaches of health and
safety regulations may be subject to higher fines.
Employers can appeal FLI orders through the courts.
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18. Share options

This Chapter focuses on some of the issues which
need to be considered in relation to the grant of
options or long term incentive awards by companies
to Russian employees.
Employment law
Russian employment law does not specifically regulate share option
plans or similar incentive programmes. A long term incentive award
may be provided for in the employment agreement, collective
bargaining agreement or an internal resolution of the employer.
If the purchase of shares under a share option plan is structured as a
partial payment of an eligible employee's salary via these shares (which
is relatively rare), compliance with certain Russian employment law
requirements will be necessary. The grant of shares to employees under
a share option plan in these circumstances would be treated as part
payment of the employee's salary in non-monetary form. The portion of
the salary paid in non-monetary form should not exceed 20% of the
total amount of the employee's monthly salary.
Alternatively the share plan may be structured so that deductions are
made from eligible employees' salaries without the employees
automatically receiving shares as part of their salary. Instead the eligible
employees obtain the right to purchase these shares in the future.
Deductions from an employee's salary can be made only where there is a
written request by an employee or where there is a bilateral instrument
signed by both the employee and the employer. The aggregate amount
of deductions from an employee's salary cannot usually exceed 20% of
the total amount of that employee's monthly salary.

Employee tax
Personal income tax liability will arise on the date an employee
exercises his option, or on the date his free share award vests. The
liability will be calculated by reference to the amount by which the
market value of the shares at the date of exercise or vesting exceeds
the acquisition price of the shares. That amount is regarded as
taxable income and is therefore subject to tax at the relevant fixed rate.
For Russian tax residents this rate will be 13% and for non-residents it
will be 30%, unless an applicable tax treaty provides for an exemption
or a lower rate (see Appendix 2 (Double tax treaties) for a list of the
countries (or, where applicable, jurisdictions) with which Russia has
concluded a DTT).
Employers which are:
••either Russian companies or non-Russian companies operating

through a branch or a representative office in Russia; and

••the source of the employee's taxable income,

are liable for withholding personal income tax from any cash payments
due to an employee.
If the tax cannot be withheld for any reason, the employer is obliged to
report this to the Russian tax authorities and the employee will be
personally liable for this income tax.
Employees are also liable to pay tax personally where shares or income
are received from a foreign company which does not have any
representation through a branch or representative office in Russia. In
these circumstances the company would not qualify as a tax agent and
could not therefore withhold tax.

Tax deduction for the employer
Is the cost of a long term incentive award tax deductible?
Yes, where the employer is a Russian company or a non-Russian
company acting though a permanent establishment in Russia, so
long as the award is contemplated by the employment agreement
and/or collective bargaining agreement

But, employer will need to be able to justify the business need for
granting the award in order for it to be tax deductible.
As it is consistent with market practice, incentivising employees for
their performance in this way should generally qualify as an
economically justified expense.

If the option is included in the employment contract or collective
bargaining agreement, the tax costs of the shares (and the expenses
related to acquisition and disposal of the shares) can generally
be deducted.

Capital gain tax liability for employer
Capital gains realised by a Russian company or the permanent
establishment of a non-Russian company upon the sale of shares or
options to employees are taxable in Russia at a rate of 20%.

Employer's social security charges
If an option providing for the grant of shares is deemed to be a part of
the compensation package as contemplated by the employment
agreement or collective bargaining agreement then the employer will be
liable to make social security payments upon the exercise of the option.
For further discussion on issues relating to social security charges, see
Chapter 19 (Tax).
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Exchange control issues
Russian residents and non-residents may freely transfer funds in
connection with the acquisition and disposal of shares into and out of
Russia. All transfers should be made through bank accounts. If a
Russian national wishes to open a bank account with a non-Russian
bank, special reporting requirements apply.

Data protection
The transfer of personal data is restricted under Russian law and may
be affected only with the consent of an employee. No exemptions are
provided in respect of employee share schemes. In addition, restrictions
apply to the transfer of information outside of Russia.
For further discussion on data protection issues, see Chapter 17
(Employment).

Securities law matters
See Chapter 12 (Derivate instruments) for discussion of certain
securities law issues associated with setting up share option plans for
Russian employees.
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19. Tax

On acquiring a business or a company or investing in
Russia, specialist tax advice should be sought at an
early stage. The following is an overview of the most
relevant areas of tax law.
The main Russian taxes
Profits tax
Corporates which are "Russian tax residents" are liable for profits tax on
their worldwide profits (calculated as gross income minus deductible
expenses). Companies incorporated in Russia and foreign companies
which have their place of effective management in Russia are treated as
Russian tax residents.
Non-resident foreign companies with a permanent establishment in
Russia pay profits tax on the taxable profits attributable to that
permanent establishment. Given that Russian attribution rules are
currently underdeveloped, disputes with the Russian tax authorities in
this area are common. Certain other Russian sourced income not
attributable to the permanent establishment may be subject to
withholding tax.
Most business expenses are deductible for profits tax purposes,
provided that they are economically justified and properly documented.
Restrictions apply to the deductibility of certain expenses, such as
advertising expenses and interest.
Generally the profits tax rate is 20% (out of which 3% is allocated at the
federal level and 17% - regionally). A zero rate may apply to medical and
educational institutions. In addition, the Tax Code lists certain categories
of taxpayers for whom profits tax incentives are available (for instance,
to residents of special economic zones). Regional authorities also have a
general right to provide incentives to certain categories of taxpayers,
reducing the regional portion of the rate from 17% to 12.5%.
Reduced rates also apply to certain types of income. For instance,
dividends received by Russian companies from Russian and foreign
subsidiaries are subject to a 13% dividend tax. Further dividends will not
be subject to profits tax if the "participation exemption" conditions are
met. In order to qualify for this exemption, a Russian company must
have held at least a 50% stake in the relevant subsidiary continuously
for at least one year. If the subsidiary is a non-Russian legal entity, it
must not be incorporated in a country that appears on the "black list" of
offshore jurisdictions published by the Russian government.
VAT
VAT is charged on:
••goods, work and services "supplied" in Russia; and
••imported goods.

Goods are deemed to be supplied in Russia if they are actually located
in Russia and not transported or if goods are located in Russia at the
point of initial transportation.
In respect of the services the general rule is that they are deemed to be
supplied in Russia if the seller of services carries out its activities in
Russia. However, specific rules apply to certain types of services. For
instance, consulting, legal, accounting, marketing, engineering and
information processing services are deemed to be supplied in Russia if
the purchaser or recipient of those services carries out its activities
in Russia.
The standard VAT rate is 20%. A 10% rate applies to certain food
products, goods for children, certain mass media items (eg,
newspapers) and medical goods. The export of goods is zero rated
(exemption with credit). Certain VAT exemptions are available, for
example the sale of land or residential properties and the import of
certain technological equipment which has no Russian equivalent.
A company's VAT liability is generally calculated as its output VAT
invoiced to customers minus input VAT invoiced to the company by
suppliers or paid to customs upon the import of goods. Where the
amount of input VAT exceeds the amount of output VAT, the difference
is usually recoverable.
Personal income tax
Russian tax residents (generally individuals who, regardless of their
citizenship or domicile, are physically present in Russia for at least 183
days in any consecutive 12 month period) are subject to tax on their
worldwide income. Non-residents are only subject to tax on income
from Russian sources.
In general employers are required to withhold personal income tax from
wages. Personal income tax is withheld at a rate of 13% from most
types of income of Russian residents (special rates apply to dividends
and certain other types of income) and at a rate of 30% from
Russian-sourced income of non-residents (although see below in
relation to dividends). Employment-related income of non-resident
individuals who are treated as HQS are subject to 13% personal income
tax regardless of their residency status.
Social security charges
Employers and self-employed individuals (such as private entrepreneurs
and notaries) are subject to social security charges payable on their
employees' and individual contractors' remuneration. Employees are
not subject to social security charges.
The contributions which employers are required to make to the different
social security funds are set out below (assessed by reference to
thresholds which are reconsidered annually). Additionally, employers
are required to make contributions to the Social Security Fund for
insurance for work-related injuries and diseases at rates ranging from
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0.2% to 8.5%, depending on the types of activities carried out by
the employer.
Social security contributions rates on employees' remuneration
CONTRIBUTIONS TO THE PENSION FUND
••22% for remuneration not exceeding

RUB1,150,000

CONTRIBUTIONS TO THE MEDICAL
INSURANCE FUND
••5.1%

CONTRIBUTIONS TO THE SOCIAL
SECURITY FUND
••2.9% for remuneration not exceeding

RUB865,000

••10% for remuneration in excess of it

••0% for remuneration in excess of it

Property tax

Transportation tax

As a general rule, Russian companies are liable to pay property tax on
the average annual net book value (cadastre value for trade and
business centres and non-residential premises) of the fixed assets on
their balance sheet. However, movable fixed assets acquired after 1
January 2013 (other than those acquired from related parties or in the
course of liquidation or reorganisation) are exempt from property tax.
This narrows the application of this tax to immovable fixed assets and
movable fixed assets acquired before 1 January 2013.

Transportation tax is payable by persons in whose name a taxable
transport vehicle is registered and is payable at the rate established for
that type of transport vehicle. Regional governments are permitted to
establish tax incentives for certain categories of taxpayers. Generally,
transportation tax is not a great burden on businesses.

With effect from 1 January 2019, the property tax on movable fixed
assets has been repealed. Immovable property (other than land) will
remain subject to property tax.

Stamp duty
Relatively small transactional fees apply to, among other things, the
notarisation, registration and filing of legal documents and the issue
of securities.
Other taxes

Land is exempt from property tax and may be subject to a separate
land tax.

Other taxes include water tax and levies for the use of fauna and for the
use of aquatic biological resources.

The standard property tax rate is 2.2%. Special rates apply to property
taxable on its cadastre value. Regional authorities may reduce the tax
rate or, in some cases, provide a full exemption for all or certain
categories of taxpayers, or based on the type of property.

Certain specific tax regimes are available to small businesses.

Land tax
Land tax applies to land owners at the rate determined by the municipal
authorities. Land tax is assessed on the cadastral value of the land,
which is usually equal to its actual market value. Land tax rates may not
exceed 0.3% of the cadastral value of agricultural and residential land.
With respect to other land plots, the maximum rate is 1.5% of the
cadastral value.
The municipal authorities are permitted under the Tax Code to establish
tax incentives for certain categories of taxpayers.
Businesses leasing land are not subject to land tax. Instead, they are
liable for the land lease payments established by federal, regional or
local authorities or other land owners.
Mineral extraction tax
Companies and individual entrepreneurs that extract commercial
minerals must pay MET. In particular, this tax is levied on the
extraction of coal, peat, crude oil, gas, ferrous and precious metals and
precious stones.
Excises
Certain activities with respect to alcoholic drinks, tobacco,
transportation vehicles and oil products are subject to excise duty
payable by companies and individual entrepreneurs.

Dividends, interest and royalties
Dividends paid by Russian companies to foreign shareholders are subject
to a 15% withholding tax, subject to reduction under applicable DTTs (see
below for details of these DTTs). The lowest dividend withholding tax rate
under the various treaties concluded by Russia (for instance, those with
the Netherlands, Germany and Cyprus) is currently 5%. In certain
instances zero rate may apply.
Russia does not impose dividend withholding tax on the distribution of
profits from a Russian branch of a foreign legal entity to its headquarters.
Interest paid to non-Russian companies is subject to a 20% withholding
tax. However, this tax may be reduced (and even eliminated) under the
relevant DTTs.
Royalties paid to non-Russian companies are subject to a 20%
withholding tax. Again however the application of a DTT may reduce (or
even eliminate) this tax.
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Taxation of non-resident companies
With a permanent establishment in Russia
••Pay profits tax on their taxable profits attributable to the

permanent establishment

••Pay other Russian taxes in a similar way to Russian residents in

relation to matters attributable to the permanent establishment

Without a permanent establishment in Russia
••Pay profits tax on certain types of income originating from Russia,

including dividends, royalties, interest and capital gains on the sale
of immovable property located in Russia or shares in a company,
where 50% or more of its assets consist of, directly or indirectly,
immovable property located in Russia

••Tax is withheld by the Russian company, or foreign company with a

permanent establishment in Russia, that pays the income

Thin capitalisation rules
These rules apply if a Russian company (A) has any loan(s):
••from a foreign company which is "interrelated" with the borrower on

the basis of a 25% direct or indirect ownership interest in the charter
capital of the borrower; or

••from an affiliate of a foreign company which is "interrelated" with the

borrower on the basis of a 25% direct or indirect ownership interest in
the charter capital of the borrower; or

••which are guaranteed in any form by the above foreign company or

its affiliate.

In these three cases, the thin capitalisation rules only apply if A's debt to
equity ratio exceeds 3 to 1 (12.5 to 1 for banks and leasing companies).
Interest attributable to the portion of the loan(s) which exceeds the
ratio is not deductible for A and is taxed as a dividend. The portion of
the interest not taxed as a dividend is deductible up to the threshold set
out in the Tax Code.
Thin capitalisation rules do not apply to Russian branches of foreign
legal entities.

Controlled foreign company rules
Previously there were no controlled foreign company (CFC) rules in
Russia. However, new CFC rules came into force on 1 January 2015. The
rules were amended in 2016 and 2017. Under the CFC rules, a CFC is a
non-Russian entity (including funds, trusts, partnerships and
foundations) which is controlled by a Russian tax resident (a company
or an individual). Limited exemptions exist. The rules set out how
"control" is assessed and there are certain circumstances in which
"control" will be deemed to exist, for example where a certain minimum
level of participation exists.
A controlling Russian resident is now required to:
••notify the tax authorities of the CFC; and
••calculate the CFC's profits and remit taxes to the state at the rate of

20% (for Russian legal entities) and 13% (for Russian individuals).

This is a new area of tax law in Russia and there are still a number of
questions about how it will apply in practice and transitional provisions
to consider.
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Concurrently with the adoption of the CFC rules new corporate tax
residency rules were introduced. Under the new rules, companies
incorporated in Russia and foreign companies which are "managed and
controlled" from Russia are deemed Russian tax residents. In certain cases
a foreign company may voluntarily declare itself a Russian tax resident.
Foreign companies which are deemed Russian tax residents generally
enjoy the same corporate profits tax regime as Russian companies.

Transfer pricing
Generally, transfer pricing control applies to certain transactions
between related persons and certain transactions which, for the
purposes of transfer pricing control, are treated as being equivalent to
transactions between related persons. In particular, all transactions
between related persons where one of the parties is a non-Russian
person are subject to such control.
Taxpayers are obliged to report to the tax authorities on all transactions
which are subject to transfer pricing control. In addition, the tax
authorities may conduct transfer pricing control audits.
If the price of a controlled transaction deviates from the market price
and this deviation results in a reduction of taxes owed to the state, the
tax authorities are able to assess the respective taxpayers for additional
tax liabilities. That said, only profits tax, MET and VAT may be assessed
as a result of the above control.

Imports and exports
Belarus, Kazakhstan and Russia have established the Customs Union,
which Armenia joined with effect from 1 January 2015.
Within the framework of the Customs Union there is a list of goods that
are subject to import duties when imported into the Customs Union.
Import duties are charged on a wide range of imported goods on an ad
valorem, per unit or combined basis. The list of goods that are subject to
import duties is approved by the Council of the Eurasian Economic
Commission. Ad valorem rates range from 0% to 80%.
Various exemptions may apply. For example, the import of assets by
foreign companies as part of a charter capital contribution to Russian
companies is exempt from import customs duties.
Customs processing fees and certain other charges may apply in
connection with customs clearance, customs storage and
transportation of goods.
The export of certain goods out of the Customs Union is subject to
export duties. In particular, such export duties apply to oil and oil
products, gas and wood.

Double tax treaty network
Currently, Russia has DTTs with 89 countries (or, where applicable,
jurisdictions). (For a full list of countries (jurisdictions) with which
Russia has a double tax treaty, see Appendix 2 (Double tax treaties)).
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20. Intellectual property

It is often the case that intellectual property rights
constitute a considerable part of a company's assets.
Investigating the status of intellectual property rights
is important not only when acquiring such assets,
but also when acquiring shares of the company or its
business as a whole.
Outlined below are the main intellectual property
rights that exist in Russia, all of which can be
assigned, licensed in whole or in part or have charges
taken over them.

The holder of intellectual property rights is entitled, at his own
discretion, to use such rights and to allow and restrain third parties from
using them. Intellectual property transfer and licensing agreements
must contain certain terms set by the Civil Code in order to be effective.

Enforcement of intellectual property rights
Intellectual property rights can be enforced through administrative or
court proceedings (both civil and criminal). A special Court for
Intellectual Property Rights was established in 2013 (see Chapter 1
(Introduction to the Russian legal system) and Chapter 22 (Litigation)
for details).

Patents
Patent law protects inventions, utility models and industrial designs.

The legal framework

Patentability

The law governing intellectual property rights in Russia is found in Part
Four of the Civil Code.

In order to be patentable an invention must:

Russia is also a party to the Berne Convention for the Protection of Literary
and Artistic Works 1886, the Paris Convention for the Protection of
Industrial Property 1883 and other major international treaties relating to
intellectual property. Subject to certain conditions, the intellectual
property rights of foreign companies and individuals are therefore
protected in Russia. (For further information about conventions to
which Russia is a party, see Appendix 3 (Main conventions)).

••have an inventive element; and

Intellectual property
The Civil Code sets out an exhaustive list of intellectual property rights
which may be protected under Russian law. Intellectual property rights
may arise:
••when the relevant right is registered with the state (such as in the

case of patents and trademarks);

••as a result of the creation of objects to which intellectual property

rights attach (ie, copyright in respect of a publication); or

••as a result of the creation of information from which the owner may

derive a commercial benefit (such as know how).

The Federal Service for Intellectual Property (Rospatent) is the state
body authorised to register intellectual property rights, grant patents
and issue relevant registration certificates. The transfer or creation of
any encumbrance over registered intellectual property must be
registered with Rospatent in order to be effective.
As a general rule, Russian law provides that the author of intellectual
property (or the employer provided that the intellectual property is
created by employees during their employment duties) owns all of the
associated intellectual property rights.

••be new;

••be capable of industrial use.

In order to be patentable a utility model must:
••be new; and
••be capable of industrial use.

In order to be patentable an industrial design must be new and original.
How to obtain a patent
The process of obtaining a patent is outlined below. The procedure will
involve the payment by the applicant of certain fees, such as filing,
registration and patent maintenance fees.
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2

Decision by Rospatent to
grant patent

Examination of application
by Rospatent

File application for patent with
Rospatent

6

3

5

Publication of certain
information on grant of patent
in official bulletin

4
Patent issued

Length of protection
Generally the protection of:

Entry of the invention, the utility
model or the industrial design in
the relevant register

This procedure involves the payment by the applicant of certain fees,
such as filing and registration fees.

••an invention lasts for 20 years from the date of filing;

Length of protection

••a utility model lasts for 10 years from the date of filing; and

Protection of a registered trade mark lasts for ten years from the date of
filing. This term can be prolonged for a further ten years upon the
submission of an application to Rospatent by the owner of the trade
mark. Such an extension may be applied for an unlimited number of
times, subject to payment of renewal fees.

••an industrial design lasts for 5 years from the date of filing.

The time periods for the protection of certain inventions and industrial
designs may be extended provided certain conditions are met.
Eurasian patent
Russia is a party to the Eurasian Patent Convention 1994. An applicant
may file an application with Rospatent for a Eurasian patent to protect
an invention. Once issued, a Eurasian patent is valid in all countries
which are party to the Eurasian Patent Convention 1994 without any
subsequent national registrations for a maximum of 20 years (assuming
that certain fees are paid annually).

Trade marks
Registrability
One of the main criteria for the registration of a trade mark is novelty.
That is, the mark must not be so similar to any trade mark that has
already been registered in Russia or in accordance with the international
treaties to which Russia is a party, so as not to be confusing.
How to register a trade mark
The procedure for state registration of a trade mark generally consists
of the following stages:
••filing an application with Rospatent for registration of a trade mark;
••publication of information on application in the official bulletin;
••an examination of the application by Rospatent;
••an examination by Rospatent of the sign to be registered;
••a decision by Rospatent to register the trade mark;
••the entry of the trade mark in the relevant register;
••the issue of the trade mark certificate; and
••the publication of certain information on registration of the trade

mark in the official bulletin.

Copyright
Copyright attaches to certain original works, such as literary (including
software), dramatic, musical (with and without text), photographic, artistic
and other original works, including derivative and compound works.
No registration required
A work is deemed to be protected by copyright from the time of its
creation. Copyright is therefore not subject to any official registration.
An author is allowed, however, at his own discretion, to register a
computer programme, a database or a topology with Rospatent.
Length of protection
Subject to certain exceptions, copyright protection lasts for the lifetime
of the author and 70 years after the author's death. After expiration of
the protection period, the work becomes a public work and can be used
by any person for free and without the need for approval.

Moral rights
Moral rights cover performances (such as a performance by an artist),
sound recordings, radio and television broadcasts, database contents,
and scientific, literary and artistic works that have been disclosed to the
public after they have become public works.
Length of protection
Subject to certain exceptions, protection lasts for a maximum of
50 years from 1 January of the year following the year in which the
object becomes a public work. Protection of the creator's rights to a
database lasts for 15 years from 1 January of the year following the year
in which the database was created. Protection of the publisher's right to
a work lasts 25 years from 1 January of the year following the year in
which the work was released to public.
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Know-how
Subject to certain exceptions, any information from which the owner
may derive commercial benefit can be protected as know-how,
provided that the owner of such information takes reasonable measures
to protect its confidentiality (see below for examples of the measures
which could be taken).

Measures to protect confidentiality of know-how
••Specify list of information comprising a trade secret
••Limit access to the information through rules for its use and

procedures for compliance control

••Keep a record of those granted access to the information
••Include provisions governing its use in employment agreements

and in commercial agreements

••Clearly state in all documents and other material objects

containing the information that the information is confidential and
the name and address of the owner.

Length of protection
There is no fixed term of protection, although the information must
remain confidential for it to be protected.
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21. Insolvency

The principal source of insolvency regulation in
Russia is the Federal Law No 127-FZ on Insolvency
(Bankruptcy) (Insolvency Law). The Insolvency Law
provides the general rules for insolvency for all legal
entities, individual entrepreneurs and private
individuals. In 2017, the Insolvency Law was
supplemented with the new provisions on liability of
controlling persons of insolvent companies.
The Russian insolvency system is a complex and nuanced body of law.
This Chapter only deals with the basic rules of insolvency of
commercial entities and private individuals.

Commencing insolvency proceedings
Russian arbitrazh courts have exclusive jurisdiction to deal with the
insolvency of Russian companies.
The Insolvency Law sets out the following five in-court procedures with
respect to a legal entity in financial difficulties:
••supervision;
••financial rehabilitation;
••external management;
••liquidation; and
••amicable settlement.

Insolvency proceedings can be brought by a creditor, the debtor's
employee or former employee, the debtor company itself (voluntary
insolvency) or the Federal Tax Service on behalf of the Russian Federation.
A creditor may only file an insolvency petition with an arbitrazh court if
the requirements of the Insolvency Law and all of the following
conditions are met:
••the specified indebtedness is equal to, or greater than, RUB300,000;
••the specified indebtedness is outstanding for more than three months

after it became due and payable;

••the specified indebtedness is confirmed by a judgment which has

entered into force, or a decision of the relevant tax or customs
authorities (levying execution on the debtor's property) (credit
institutions can file for insolvency without a judgement confirming the
debt but subject to a 15-day notice to be published). The 15-day
notice requirement applies to filing an insolvency petition in all
instances; and

••30 days must have elapsed since a decision of the relevant tax or

customs authorities was taken.

The petition must be approved by the arbitrazh court which will either
accept the petition and introduce a supervisory procedure or dismiss
the petition.

Supervision and filing of claims
Within 30 days of accepting the petition, the arbitrazh court will begin
the first stage of the insolvency proceedings (supervision) and appoint
an interim manager. Broadly, the main purposes of the supervision stage
(which can take up to seven months, and, in some circumstances, even
longer) are:
••to assess the financial condition of the debtor;
••to consolidate the claims of various creditors into a single register of

claims; and

••to make a recommendation as to the future of the debtor.

In order to participate in the first creditors' meeting, creditors must file
their claims against the debtor within 30 days of the publication of the
notice of commencement of supervision. The claim of a particular
creditor may be challenged in court by the debtor, the interim manager
or other creditors. If no challenge is made, the arbitrazh court will include
the claim in the creditors' claims register and that creditor then becomes
entitled to participate in, and vote at, creditors' meetings. It is important
to register the claim as soon as possible to take part in decision-making
process and in particular, the process of determining the future
insolvency procedure and the identity of the insolvency manager.
It should be noted, however that the Insolvency Law permits creditors to
file their claims during all stages of the insolvency process. This means
that if a creditor has not filed its claim at a particular stage in the
proceedings, it may do so at the next stage. Creditors' claims must
however be filed before the "closing" of the creditors' claims register,
being no later than two months after the publication on commencement
of liquidation (and the recognition of the debtor as insolvent).
Any proceedings against the debtor initiated before the
commencement of the insolvency proceedings will continue. However,
any judgment or award resulting from such proceedings cannot be
submitted for enforcement against the debtor. Instead the judgment or
award will need to be submitted in the insolvency proceedings to the
relevant arbitrazh court as supporting evidence of a claim prepared and
submitted for consideration by the court, and entered into the creditors'
claims register.
Following the date of the arbitrazh court's ruling on the commencement
of supervision:
••all subsequent monetary claims against, and mandatory payments

from, the debtor must be made solely in accordance with the
provisions of the Insolvency Law;

••enforcement proceedings in respect of most types of claims are

suspended and freezing orders over the debtor's assets are lifted;
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••shareholders or participants are prohibited from extracting their

investment from the assets of the debtor and the debtor is prohibited
from buying back any issued shares or paying-out the real value of
the investment (determined as a percentage of the net assets of
the company);

••the payment of dividends and distribution of profits to shareholders

or participants is prohibited; and

••the debtor is prohibited from terminating any monetary obligations by

means of set-off (where this would infringe the ranking of creditors
established by the Insolvency Law) (with the exception of derivatives,
repo transactions or other types of contracts governed by qualifying
master agreements).

Commencement of supervision does not mean that the debtor's
management personnel will be automatically removed, but their powers
will be limited. For example, certain types of transactions, such as loans,
guarantees and assignments, may only be entered into with the written
consent of the interim manager.
Monetary claims which arise after the commencement of insolvency
proceedings are subject to a special regime and ranking under the
Insolvency Law.

Financial rehabilitation
This stage may follow the supervisory stage, if a resolution is passed at
a creditors' meeting at the request of either the debtor's shareholders or
any third parties with the agreement of the debtor.
Financial rehabilitation is aimed at restoring the debtor's solvency and
achieving the repayment of debts under a debt repayment schedule.
The person who requests the financial rehabilitation is usually asked to
provide security (in the form of suretyship, guarantee, pledge, etc.) to
secure the repayment of debts by the debtor. The debtor's own assets
cannot be used to create such security.
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••all monetary claims against the debtor that matured before the

introduction of external management (save for those claims which arose
after the commencement of insolvency proceeding and certain other
claims, such as claims for unpaid wages) are subject to a moratorium;

••the property of the debtor may be seized only in the insolvency

proceedings; and

••creditors' consent is required for major and interested-party

transactions, unless otherwise provided in the external
management plan.

The external manager has the power to investigate the debtor's past and
current transactions to assess if any are, or were, at an undervalue or
unduly preferential. Such transactions may be set aside by order of the
arbitrazh court. In particular, transactions which involve the preferential
treatment of one creditor over another can be invalidated at the request
of the external manager acting on its own initiative or at the request of
the creditors. There are limits on the time period after completion of a
transaction during which it may be subject to challenge on these
grounds, referred to as the hardening period (as illustrated below).
In certain circumstances, the external manager also has the power to
refuse to perform transactions entered into by the debtor.
Before the expiry of the approved external management period, the
external manager must submit a report to the creditors presenting the
results of the external management proceedings.
The creditors' meeting will consider the report and decide whether or
not the company has been returned to solvency. The decision of the
creditors' meeting and the report of the external manager must then be
submitted to the court. If the creditors decide that the debtor has failed
to perform the external management plan, the court will normally order
the liquidation of the debtor. The approval of the external manager's
report by the creditors is not required prior to its submission to the
court if all claims have been paid in full by the debtor's shareholders or a
third party.

External management
A period of external management may follow the supervision stage.
This stage is introduced by a court ruling, at the creditors' request, for a
period not exceeding 18 months (this term can be extended for a
maximum of six months). Under the Insolvency Law, the total period for
financial rehabilitation and external management may not exceed two
years. During the external management stage, an external manager
takes over the operational management of the debtor and will take
steps with the aim of repaying the debtor's debts and restoring its
financial condition. The interim manager, if not appointed as the
external manager, will be removed.
External management is conducted in accordance with the external
management plan approved by the creditors' meeting by a majority vote
of all creditors. The external management plan should contain
appropriate measures to restore the company's solvency (such as the
sale of the debtor's assets or an increase of the charter capital) and
details on how these measures are to be implemented.
The introduction of external management has the following
basic consequences:
••the authority of the management bodies of the debtor terminates and

responsibility for management of the debtor's assets is transferred to
the external manager;

••measures in relation to securing creditors' claims (such as seizure of

debtor's assets) are dismissed;

Hardening periods for transactions vulnerable to
subsequent challenge
••Unduly preferential transactions completed within one month or

less of the date on which insolvency filing became effective, or six
months in exceptional circumstances

••Transactions at an undervalue completed within one year of the

insolvency filing becoming effective

••Transactions entered into with intention of damaging interests of

other creditors completed within three years of the insolvency
filing becoming effective

Liquidation
This stage may follow the other stages outlined above depending on
their outcome. Under a liquidation process the debtor will be declared
insolvent and a liquidator, appointed by the arbitrazh court, will be put
in charge of:
••repayment of creditors' claims;
••preparation of liquidation balance sheets;
••distribution of assets; and
••filing a report of the results of the liquidation with the arbitrazh court.
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This stage of proceedings should not usually exceed six months, but an
extension of a further six months is possible.
Liquidation gives rise to the following consequences:
••the business of the company ceases, except to the extent necessary

for it to be liquidated;

••all monetary obligations of the debtor company become due

and payable;

••all interest and penalties for the failure to perform monetary

obligations cease to accrue (subject to certain exceptions);

••all creditors' claims in relation to monetary obligations and other

claims may be presented only in insolvency proceedings (subject to
certain exceptions); and

••the liquidator replaces the management of the company, performing

its duties, and has the authority to deal with the company's assets to
satisfy the creditors' claims.

Upon commencement of liquidation, the liquidator must compile a list
of all of the debtor's assets, including those located abroad. The
liquidator should submit the terms and conditions of sale of the debtor's
assets for approval by the creditors at a creditors' meeting. The value of
assets to be sold will be determined by an independent appraiser.
On realisation of the assets, claims of the creditors will be satisfied in
accordance with the order of priority set out below.
Order of priority

Current claims
••Court fees incurred in connection with the insolvency proceedings

and fees of any insolvency manager and any agents engaged by the
insolvency manager, where their engagement was required by law

••Wages and salaries due to the company's employees during the

insolvency proceedings

••Fees of the insolvency manager's agents which do not fall within

the first category

••Current public utilities and operational expenses of the debtor
••Other current claims

First priority

••Personal injury claims

Second priority ••Salaries due before initiation of insolvency
proceedings, severance and copyright payments
Third priority

••All other claims
••Tax and other government claims rank equally

with third priority claims

Claims secured by a pledge (mortgage) are satisfied in priority to all
other claims in respect of up to 70% (or 80% in the case of secured
claims arising under loan agreements with banks) of the proceeds of the
sale of such secured assets at a public auction.
The liquidation of the company is only final when the arbitrazh court
issues a ruling that the liquidation has been completed.

Amicable settlement
Insolvency proceedings may be terminated at any stage by means of an
"amicable settlement" reached between the creditors and approved by
the arbitrazh court. Having approved the settlement agreement, the
court will terminate the insolvency proceedings.
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Under the Insolvency Law, a settlement agreement must provide a
procedure for the settlement of creditors' claims in cash. Typically, the
settlement agreement will provide for a debt repayment schedule over
a period of several years, with a significant discount and a low rate of
interest. However, with the creditors' consent, the settlement
agreement may provide for debt novation, debt securitisation or
forgiveness of the debt.

Liability of the management and other
controlling persons
The following forms of liability may arise:
••liability of the general director of the debtor for a failure to file for

insolvency, if the debtor is unable to pay its debts and in certain other
cases specified by the Insolvency Law;

••liability of the persons who exercise control over the debtor, if the

debtor is unable to repay creditors' claims in full as a result of their
acts or omissions and in certain other cases specified by the
Insolvency Law. Shareholders may also be subject to administrative
and criminal liability for sham bankruptcy;

••administrative and criminal liability of the management for

concealing, or disposing of, the debtor's assets, destroying accounting
documents, preferential treatment of certain creditors thereby
prejudicing the rights of other creditors, preventing the insolvency
manager from performing his duties and in other cases set by law.

If an individual is unable to pay her (his) debts as they become due,
insolvency proceedings in relation to such individual may be initiated.
Upon discharge from bankruptcy, the individual is released from her
(his) obligations to repay the debts (subject to certain exceptions).
This is an issue for creditors to consider where obligations are secured
by a suretyship.

Personal bankruptcy
Insolvency proceedings in relation to a private individual can be
brought by the individual (the debtor), a creditor or a designated
government authority.
A creditor may only file an insolvency petition if the individual’s
indebtedness is equal to, or greater than, RUB500,000 and the
indebtedness is outstanding for more than three months after it
became due and payable.
Subject to statutory insolvency tests, the individual may file for
bankruptcy if bankruptcy is “imminent” and there exist circumstances
that “clearly indicate” that the individual is unable to meet her (his)
payment obligations. In addition, the legislation sets out circumstances
when the individual is required to file for personal bankruptcy.
If the insolvency petition is approved by the court, the following
procedures may apply:
••debt restructuring;
••sale of the debtor’s assets;
••amicable settlement.

Broadly, the main objectives of the debt restructuring procedure are:
••to bring all claims against the debtor within the ambit of the Insolvency

Law (consolidation of the claims into a single register, etc.);

••to appoint a financial manager to administer the estate; and
••where possible, to put in place a restructuring plan approved by the

creditors (for eligible debtors only).
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Upon commencement of debt restructuring:
••all monetary claims against the debtor are subject to a moratorium

(subject to certain exceptions);

••all monetary obligations of the debtor that existed as at the date

the insolvency petition was accepted by the court are deemed due
and payable;

••all claims against the debtor may only be made in accordance with

the provisions of the Insolvency Law;

••all interest and penalties for the failure to perform obligations cease

to accrue (subject to certain exceptions); and

••measures in relation to securing creditors’ claims (such as seizure of

debtor’s assets) are lifted, and any new measures of such nature may
only be imposed in the insolvency proceedings.

A debt restructuring plan may be put in place if the debtor satisfies
certain requirements (eg, has a source of income, etc.) and the plan is
approved by the creditors and the court. If the debtor does not satisfy
those requirements or no agreement is reached with the creditors on
the draft plan, the court may declare the debtor bankrupt and order the
sale of the debtor’s assets.
If the debt restructuring plan is approved by the court:
••all creditors’ claims included in the plan may be made only in

accordance with the terms set out in the plan;

••all creditors’ claims not included in the plan may be made only in

accordance with the Insolvency Law;

••the creditors are precluded from seeking damages suffered as a result

of the adoption of the plan;

••unless permitted under the plan, termination of the debtor’s

monetary obligations by means of set-off is prohibited;

••all interest and penalties arising in connection with the monetary

obligations included in the plan cease to accrue (subject to
certain exceptions);

••the debtor is required to notify the creditors of any material change in

her (his) net worth in accordance with the plan.

If the plan is successfully implemented in accordance with its terms,
the court will issue an order confirming completion of the debt
restructuring procedure.
If the debtor fails to meet her (his) payment obligations under the plan,
the court may cancel the plan, declare the debtor bankrupt and order
the sale of the debtor’s assets.
All assets owned by the debtor as at the date she (he) is declared
bankrupt (including the debtor’s portion in jointly-owned assets)
are subject to this sale. Certain assets (such as the debtor’s only
place of residence (subject to certain conditions), personal items, etc.)
are exempt.
Once the sale of the assets is completed and creditors’ claims are
settled, the debtor is released from her (his) obligations to repay the
debts, except for certain types of debts excluded by law. Release is not
permitted if the debtor provided false information to the court or was
found guilty of committing illegal actions in bankruptcy and in certain
other cases set out by law.
Individuals who are declared bankrupt are generally not permitted to
hold certain senior management positions in Russian companies for a
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period of time specified by law (the longest being 10 years for positions
held in credit institutions).

Cross-border insolvency issues
Russian legislation does not contain special rules dealing with
international insolvency. In practice, the situations set out below may
arise in Russia.
Insolvency of foreign companies with assets in Russia
Russian law is not familiar with the concept of a "cross-border
corporation" and does not regulate bankruptcy proceedings of
such entities.
To the extent that any such corporation conducts business in Russia
other than through a Russian legal entity (which would be unusual), the
insolvency of that foreign entity would be governed by the relevant
foreign law.
If the cross-border corporation operates through a Russian subsidiary,
the insolvency of that subsidiary will be governed by Russian insolvency
laws without regard to the insolvency of its parent. No local insolvency
proceedings can be initiated in Russia against a company which does
not have a place of incorporation in Russia.
Enforcement of foreign court judgments in
insolvency matters
Decisions of a foreign court in respect of insolvency are recognised in
Russia in accordance with the international treaties relating to the
enforcement of decisions of foreign courts to which Russia is a party. In
the absence of such a treaty, these decisions are recognised on the
principles of reciprocity, unless otherwise provided by the federal law.
Russia is not a party to any international treaty dealing specifically with
insolvency matters. There is also very little precedent as to the
application of reciprocity principles when enforcing foreign court
judgments in insolvency matters. Since court practice is inconsistent on
this matter, it is difficult to predict what position the Russian courts
would take in any given case.
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22. Litigation

Litigation is an area which any investor should
consider in respect of a Russian investment. This
Chapter provides an overview of the main features
of the Russian court system, with emphasis on
commercial litigation.

The same applies to the arbitrazh courts, save that if a party makes a
successful application that the case is particularly complex or requires
specific knowledge in economics, finance or management, in the court
of first instance the case may be decided by one professional judge and
two arbitrazh jurors registered with the court. The arbitrazh jurors and
the judge have equal powers to decide the case. An arbitrazh juror may
not act as a presiding judge.

Court system

If a case reaches the courts of appeal, cassation or supervision (whether
arbitrazh or of general jurisdiction), it must be considered by a panel of
three or more judges.

The structure of the court system
Disputes involving commercial entities are typically litigated in arbitrazh
courts. Certain public law matters involving businesses are adjudicated
by courts of general jurisdiction, as illustrated below.
Both court branches operate on the basis of their respective procedural
codes – the Civil Procedure Code and the Arbitrazh Procedure Code.
Administrative and other public law matters are adjudicated by courts
of general jurisdiction in accordance with the Administrative Procedure
Code, save for the matters which fall within the jurisdiction of arbitrazh
courts or constitutional courts.
A specialised Court for Intellectual Property Rights was launched within
the Russian arbitrazh court system in 2013. As a court of first instance,
it considers (i) challenges to legislative acts in the sphere of intellectual
property; and (ii) disputes relating to granting and terminating legal
protection to intellectual property. Such disputes are considered by the
Court for Intellectual Property Rights regardless of whether they involve
private individuals or commercial entities. It also considers other
intellectual property disputes as a court of cassation.
For details on the Constitutional Court of Russia, constitutional courts
of Russia's constituencies and other courts within the Russian court
system, see Chapter 1 (Introduction to the Russian legal system).
Reform of the Russian court system
The Russian court system has been subject to a comprehensive
reform over the past several years. The main goals of the reform are
to streamline court procedures and reduce caseloads of the courts. A
number of proposed amendments currently being considered include:
expanding the scope for simplified court proceedings and encouraging
broader use of ADR and pre-trial settlement procedures.
Judges and juries
Russia has adopted an inquisitorial court system where the judge
investigates the arguments and evidence presented by the parties and,
if needed, requests that the parties supply additional evidence. The
judge plays an active role in the proceedings.
In the courts of general jurisdiction, civil cases are resolved by
professional judges only, usually by either one judge or a panel of three.
Juries are not involved in civil actions.

Russian dual court system
SUPREME COURT
••Courts of general jurisdiction

••Arbitrazh courts

••Deal with disputes involving

••Deal with:

private individuals (family,
housing, inheritance, land,
labour, etc.) and certain disputes
involving legal entities where
public law matters are resolved
(environmental law, etc.)

disputes of a commercial
nature between legal
entities or registered
individual entrepreneurs
disputes including
insolvency matters
shareholder disputes
disputes involving
the protection of
business reputation

Limitation periods – timeframes for bringing
civil claims
Most limitation periods for civil claims are set out in the Civil Code. The
basic rule for actions based on contract or tort is that the claimant has
three years to bring a claim from the date the claimant became aware,
or should have become aware, of the wrong suffered and the identity of
the wrongdoer. The limitation period in civil law claims cannot exceed
ten years from the date when the wrong was inflicted.
Shorter or longer limitation periods may be set by law. For example, the
general rule is that a voidable transaction may be set aside within one
year from the date the claimant became aware, or should have become
aware, of the grounds for setting aside the transaction. Claims for
environmental damage caused by breach of the environmental
legislation may be brought within 20 years.
The limitation period established by law cannot be changed by
agreement between the parties. However, the limitation period may
be suspended where, for example, a force majeure event occurs, or can
be restarted in certain circumstances such as when a debtor's actions
constitute an acknowledgement of the debt.
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An expired limitation period may, in very few cases, be reinstated by the
court if it finds a compelling reason to do so.
The limitation periods do not apply to personal injury claims and certain
other claims specified by law.

Starting proceedings
Pre-action behaviour
Where the law specifically requires, or the parties' agreement provides
for specific pre-action behaviour (such as pre-claim conciliation
negotiations), and the claimant files a claim without complying with
such behaviour, the claim will not be processed until the claimant is able
to show compliance with the pre-action behaviour.
Filing statement of claim
Filing a claim with the court is not in itself a sufficient trigger for
proceedings to be deemed to have been commenced. Under Russian
law, proceedings are commenced upon the court rendering a ruling on
acceptance of the claim and initiation of proceedings. This applies to
both arbitrazh courts and courts of general jurisdiction.
For a statement of claim to be accepted by the court it must contain a
number of items and a number of attachments that are specified by the
relevant procedural code. Among other things, payment of state duty
(dependent on the amount in dispute) is necessary. The state duty is
capped at RUB200,000 in the arbitrazh courts and at RUB60,000 in
the courts of general jurisdiction.
If the statement of claim does not contain the required information, or if
the required attachments are missing, the court will allow the claimant
a period of time to rectify the claim during which the case will not
progress. If not rectified, the claim will be "returned" to the claimant. If
rectified, the claim is considered to have been filed with the court on the
date of its initial filing.
There are other grounds on which the statement of claim may be
returned to the claimant before the merits of the case are considered.
These include filing a claim in the wrong court.

Timetable
After the statement of claim is accepted by the appropriate court, the
court will proceed with the preparatory stage of the judicial proceedings
culminating in a preliminary court hearing. In the arbitrazh courts the
case must be considered on its merits within three months of the
statement of claim having been filed with the court.
The overall procedure for the case to be examined by all levels of the
arbitrazh court system usually takes about one year.
The timeframe for judicial examination of a case in the courts of general
jurisdiction is slightly less as the case must be examined (including the
preparatory stage) and the judgment rendered within two months of
the statement of claim having been filed with the court.
On average, the length of proceedings (from filing a statement of claim
to obtaining a judgment in the court of general jurisdiction) varies from
three to four months. The total term for the case to pass through all
judicial levels is about one year.
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However, this estimate is subject to a number of circumstances which
might cause delay, such as:
••filing a statement of claim or an appeal that is inconsistent with the

procedural code requirements (which triggers a period for
rectification of the defects of the claim or the appeal);

••third party interventions in the proceedings (which may result in the

whole judicial examination starting again from the beginning);

••complexity of the case; or
••one of the parties to the case being a foreign company or a foreign

citizen (in which case it is probable that a complex and
time-consuming procedure for service of judicial documents abroad
will apply).

These circumstances may significantly extend the duration of
the proceedings.
A judgment can be enforced after it "enters into force". As a general
rule, a judgment enters into force within one month of it being issued by
the court of first instance (both in arbitrazh courts and in courts of
general jurisdiction) unless an appeal is filed. If appealed, a judgment
enters into force immediately after the court of appeal upholds it. It
therefore usually takes no more than six to seven months to obtain an
enforceable judgment (subject to the considerations listed above which
may cause delays).
The court of cassation and the Supreme Court are responsible for
reviewing judgments that are already in force.

Case management – control over the case
The procedural codes establish the rights attaching to certain steps and
timeframes for exercising these rights. It is up to the parties to decide
whether to make use of these procedural steps or not. In this sense the
parties can control the proceedings. The procedural time frames may
also be extended by the court upon a party's application. Parties'
appeals against various procedural rulings may also extend the
timetable significantly.

Evidence
Submission of evidence in support of a claim is mandatory for parties in
the court of first instance both in arbitrazh courts and courts of general
jurisdiction. Parties do not have a duty to disclose evidence which may
harm their own case. In the hearing, a party may refer only to evidence
that was disclosed to the other party before the hearing. In any
subsequent appeals, new evidence is accepted by the court only if there
is a reasonable justification as to why this evidence was not provided to
the court in the first instance.

Privilege
A Russian court is entitled to require production of any documents from
a party to a dispute if they are relevant to the proceedings. Legal advice
from an in-house lawyer (whether local or foreign) or outside counsel
will not be privileged from a Russian law perspective. However, it would
be quite unusual for the court to require documents containing legal
advice or similar documents to be produced. In a limited number of
cases, documents held by Russian advocates (regulated legal
practitioners) may be protected by professional privilege. However, this
does not preclude mandatory disclosure by the clients themselves.
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Witness and expert evidence
Russian procedural rules provide for witness and expert evidence.
Witnesses are required to appear in court in person in order to give oral
evidence. Experts normally give evidence in writing but may be
requested by the court to give oral evidence as well. If a dispute arises
under a foreign law governed contract, expert opinions are typically
used to provide the court with interpretation of the foreign law. There is
a greater tendency to use witness evidence in the courts of general
jurisdiction than in the arbitrazh courts. Proceedings in the arbitrazh
courts are mainly based on documents.

Remedies
Interim remedies
The court has wide powers to order various interim remedies including
seizure of property belonging to a party, prohibiting a party or any third
party from performing certain actions in relation to the subject matter
of the dispute and requiring the defendant to perform particular actions
in order to avoid damage to the claimant.
The general test to determine if interim relief should be granted is
whether there is a risk that, in its absence, the enforcement of a future
judgment would be difficult or impossible. The arbitrazh courts may
also consider the probability of major losses being incurred by the
applicant if interim relief is not granted.
Interim relief may be sought from the Russian courts in support of
arbitration or foreign court proceedings, subject to the general terms
and conditions for taking interim measures established by the Arbitrazh
Procedure Code.
Remedies
There are a variety of general remedies available under Russian law. The
most common ones in civil claims are set out below.

Remedies available in civil claims under Russian law
••Recognition of a right
••Restitution
••Invalidation of a voidable transaction
••Declaration of invalidity of a decision of a meeting (eg, a GSM)
••Declaration of invalidity of an act of a state agency
••Specific performance
••Damages as compensation or compensation for moral harm
••Recovery of a penalty

In a monetary claim the court may order payment of interest.

Enforcement
Judgments are enforced under the procedure established by the
Enforcement Proceedings Law 229-FZ (Enforcement Proceedings Law).
The Enforcement Proceedings Law provides that the judgments of
Russian courts are enforced on the basis of "enforcement documents".
Essentially, these are writs of execution issued by the court on the basis
of the judgment and other court orders. Other types of enforcement
documents which may be used in the enforcement proceedings are set
out in the Enforcement Proceedings Law. These include executive
endorsements of Russian notaries and enforcement documents issued
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by competent foreign authorities that are enforceable in Russia in
accordance with international treaties to which Russia is a party.
Generally, judgments are enforced by submitting the enforcement
document to the Federal Bailiffs Service which then initiates
enforcement proceedings. The enforcement proceedings essentially
consist of locating and seizing the debtor's assets and selling them at
public auctions, the proceeds of which go to the creditor.
The assets which may not be seized in the enforcement proceedings are
set by law. The Enforcement Proceedings Law also regulates enforcement
proceedings involving foreign states and entities controlled by them.
This enforcement regime is based on a new Federal Law No. 297-FZ on
Jurisdictional Immunities of a Foreign State and its Assets in Russia that
came into force on 1 January 2016. The law sets out, among other
things, the general principles of jurisdictional immunities of foreign
states and applicable limitations. The law also provides that
jurisdictional immunities of a foreign state in Russia may be limited
based on the reciprocity principle.

Costs
The losing party must pay the court's costs, consisting of filing fees
and court related expenses (including legal fees). The losing party must
also reimburse the legal fees of the successful party "within reasonable
limits". What is reasonable is determined by the court at its discretion.
The court may also impose court costs upon a party which has abused
its procedural duties (for example protracting, delaying or disrupting the
proceedings) regardless of the outcome of the case.

Fee arrangements
Russian law has not adopted a unified approach relating to fee
arrangements between the client and its lawyers. However, the
available precedents indicate that Russian courts look somewhat
negatively at "success fee" agreements if the winning party seeks to
recover legal costs payable under such agreements from the losing
party. Success fee agreements are generally enforceable as between
the parties to such agreements.
Parties may bring proceedings using third-party funding, although such
arrangements are not common in Russia. The distribution of the
proceeds of the claim between the litigating and the funding party will
be a matter for agreement between the parties themselves.

Appeals
Each party may appeal a court decision to a higher court. There are
potentially four levels for review of a case which may include a review by
a court of appeal, a court of cassation appeal (which in turn may include
a two-tier cassation review by a federal arbitrazh court and a panel of
judges of the Supreme Court) and a supervisory review by the Supreme
Court. In certain instances a court decision may be reversed based on
"new circumstances" (eg, where the law on the basis of which the
decision was made is declared unconstitutional) or "newly discovered
circumstances" (eg, false evidence was given in the case).

Jurisdiction over foreign parties
Russian procedural codes set out a list of circumstances when Russian
courts have jurisdiction over foreign parties. The governing principle is
whether a dispute is closely connected to Russia (eg, respondent's
assets are located in Russia, a branch or a representative office of a
foreign company is located in Russia, etc.). Russian arbitrazh courts
have exclusive jurisdiction over certain disputes involving state-owned
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property, privatisation, Russian real estate, registration or issuance of
patents and trade mark certificates, etc.
As a general rule, foreign parties have the same procedural rights and
obligations in courts as Russian parties. Special rules apply to service of
process abroad. Any official documents originating from abroad and
submitted into evidence before Russian courts must be apostilled or
legalized and accompanied by a certified translation.

Foreign judgments
Foreign court judgments are recognised and enforceable in Russia as
provided for in international treaties for mutual legal assistance with
Russia or a federal law. Such treaties exist with certain former socialist
countries, a few Western jurisdictions and CIS countries. Russian courts
may also enforce foreign judgements based on the reciprocity principle
as well as international treaties of general nature (such as the European
Convention on Human Rights), although enforcement of decisions of the
European Court of Human Rights in politically charged cases may prove
difficult. (For further information about conventions to which Russia is a
party, see Appendix 3 (Main conventions)). In general, recognition and
enforcement of foreign judgements pursuant to international treaties is
the preferred route.
Subject to the above, a Russian court will recognise and enforce a foreign
court judgment without reconsidering the case on its merits, unless one
of the grounds for refusal exists (such as inconsistency with the public
policy of Russia or the exclusive jurisdiction of Russian courts).
If the Russian court recognises a foreign court judgment, it will issue a
writ that can be submitted to bailiffs for enforcement. This writ will be
enforced in the same manner as any other writ issued by the Russian
court in domestic proceedings.
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23. Arbitration

Russia has been a party to the 1958 New York
Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (New York Convention) since
1960 (replacing the former Soviet Union as a member
state in 1991). The availability of an established
international enforcement regime, taken together with
certain other advantages that international arbitration
has to offer over litigation in Russia, has made
international arbitration an attractive dispute resolution
option in contracts with Russian parties or with parties
whose assets are located in Russia.
Despite international sanctions, the ICC, the SCC and LCIA remain among
the most favoured international arbitral institutions in Russia, while London
and Stockholm remain the preferred choices for seats outside of Russia.
Asian arbitration seats are becoming more popular among Russian
majors. Furthermore, a recent major reform of the Russian arbitration
legislation (discussed in this Chapter) is likely to increase the importance
of Moscow-based arbitration institutions and Moscow as a seat.

Legal regime
International commercial arbitration in Russia is governed by the Law
No. 5338-I on International Commercial Arbitration (International
Arbitration Law) (largely based on the UNCITRAL Model Law), the
Federal Law No. 382-FZ on Arbitration (Arbitration Proceedings) in Russia
(Arbitration Law) and the Arbitrazh Procedure Code.
Prior to the Arbitration Law becoming effective on 1 September 2016,
domestic arbitration was governed by the Federal Law No. 102-FZ on
Arbitral Tribunals. With effect from 1 September 2016, this law only
applies to the proceedings that were commenced before, and ongoing
as of, that date.
The focus of this Chapter is on international commercial arbitration.

2016 Arbitration reform
On 1 September 2016, a number of important changes to the Russian
arbitration legislation came into effect (2016 Arbitration Reform).
Those changes were the result of a full-scale arbitration reform
launched in 2013 aimed at:
••providing an arbitration-friendly legislative framework;
••boosting the use of arbitration by commercial entities; and
••eliminating the practice of companies setting up their own "pocket"

arbitration institutions to administer disputes to which they are a
party (the practice that gave rise to impartiality and conflict of
interest concerns).

Permanent arbitral institutions
One of the key changes brought by the 2016 Arbitration Reform was the
introduction of the new requirements applicable to permanent arbitral
institutions. Under the Arbitration Law, only permanent arbitral
institutions have a right to administer Russian corporate disputes
(whether or not seated in Russia) and all disputes with a seat in Russia.
Permanent arbitral institutions must be set up by not-for-profit
organisations and require a permit. The International Commercial
Arbitration Court (ICAC) at the Russian Chamber of Commerce and
Industry (CCI), the major institutional arbitration centre in Russia, is
exempt from the permitting requirement and may administer Russian
corporate disputes.
As at the date of this Guide, no international arbitral institution has yet
obtained a permit under the new law. As a result, currently international
arbitral institutions may not administer Russian corporate disputes or
Russia-seated disputes. In order to deal with the uncertainty around the
eligibility of international arbitral institutions as permanent arbitration
institutions under Russian law, the arbitration agreement can provide
for dispute resolution by a permanent arbitral institution by default
(currently being the ICAC), with another preferred institution to take the
place of the default institution for any disputes which arise after that
institution becomes eligible to hear corporate disputes.

Arbitrable disputes
The 2016 Arbitration Reform provided much-needed clarity on the
issues of arbitrability of corporate disputes. Under Russian law,
corporate disputes are defined broadly to include disputes relating to
the creation and management of, and participation in, a Russian
company. Following the 2016 Arbitration Reform:
••the general position is that all corporate disputes are arbitrable, save

for those specified by law. Non-arbitrable corporate disputes include,
among others, those relating to the convening of a GSM, those
relating to the certification of transactions involving participatory
interests in LLCs by Russian notaries; those concerning tender offers;
those connected with the expulsion of a participant/shareholder;

••disputes relating to Strategic Companies are generally non-arbitrable,

save for disputes relating to ownership over shares or participatory
interests, the acquisition of which did not require approval under the
Strategic Investments Law;

••arbitrable corporate disputes arising out of: the incorporation,

reorganisation and liquidation of companies; shareholder claims to
recover damages caused to a company and for the invalidation of
transactions made by the company; and shareholders'
agreements must:
be subject to an arbitration agreement between the company
itself, all shareholders and other parties who are to be claimants
or defendants;
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be administered by a permanent arbitral institution in accordance
with special rules for corporate disputes adopted by such
institution; and

••where he is unable to perform his duties (due to death, illness, etc.); or

have a seat in Russia;

Procedure

••arbitrable corporate disputes concerning ownership over shares and

participatory interests in Russian companies, the creation of
encumbrances over such shares (participatory interests) or the
exercise of rights arising therefrom (eg, share purchase agreements)
must be administered by a permanent arbitral institution. Arbitration
proceedings may be seated outside of Russia.

As before the 2016 Arbitration Reform, disputes arising out of
bankruptcy (insolvency), labour, administrative law and public
procurement matters are non-arbitrable. Subject to the above, all civil
claims are generally arbitrable.

Arbitration agreements – formal requirements
An arbitration agreement may be in the form of an arbitration clause in
a contract or in the form of a separate contract. Following the 2016
Arbitration Reform, an arbitration clause may be incorporated into the
charter of a company provided certain conditions are met. Whatever its
form, the arbitration agreement must:
••be in writing;
••contain an explicit statement that disputes should be submitted to

arbitration;

••define the legal relationships and the disputes which should be

arbitrated; and

••correctly specify the arbitral institution that should resolve the

disputes, or refer to ad hoc arbitration.

If an action is brought in a matter which is the subject of an arbitration
agreement, the Russian court must, upon the respondent's request,
stay the proceedings and refer the parties to arbitration unless it finds
that the arbitration agreement is null and void or unenforceable.
As a result of the 2016 Arbitration Reform, arbitration agreements in
relation to corporate disputes may be validly concluded only after
1 February 2017. Those concluded before 1 February 2017 but after
1 September 2016 are treated as inoperable, with the effect that Russian
arbitrazh courts may take jurisdiction over such disputes. The position
as to the validity of arbitration agreements concluded before
1 September 2016 is not clear. Therefore, it would be prudent to review
and amend such agreements as necessary to ensure that the new
requirements relating to permanent arbitral institutions and seat of
arbitration are complied with.

Choice of arbitrator
In the absence of an agreement between the parties, the default
number of arbitrators is three. Unless otherwise agreed by the parties,
in an arbitration with three arbitrators, each party appoints one
arbitrator and the two arbitrators so appointed appoint the third (or
failing this, a Russian court). In an arbitration with a sole arbitrator, if the
parties are unable to agree, then the arbitrator is appointed by a Russian
court.
An arbitrator's appointment may be challenged if circumstances exist
that give rise to justifiable doubts as to his independence or impartiality.
An arbitrator's mandate can be terminated:
••in the event of voluntary withdrawal;
••by agreement of the parties;

••if he fails to act without reasonable delay.

The parties are free to agree on the procedure to be followed by the
arbitral tribunal in conducting the proceedings. Failing such agreement,
the arbitral tribunal may conduct the arbitration (in terms of procedural
and evidential matters) in such manner as it deems appropriate.
Subject to the seat requirements in relation to Russian corporate
disputes, the parties are free to agree the seat of arbitration and, in the
absence of such agreement the arbitral tribunal will determine the seat,
having regard to the circumstances of the dispute and convenience of
the parties. In the absence of agreement between the parties regarding
the language of the proceedings, it will be determined by the arbitral
tribunal at its discretion.
It should be noted that in arbitrations to be conducted under the ICAC
rules the default language of the arbitration is Russian and, although
the parties may choose to hold hearings abroad, the seat will always
be Moscow.

Interim relief
The arbitral tribunal may, at the request of a party, order interim
measures and require any party to provide appropriate security.
However, such an order is not subject to compulsory enforcement.
In addition, a party to arbitration may apply to a Russian state court for
interim measures in support of such arbitration.

Award
The arbitral award must:
••be in writing;
••state the reasons for the decision;
••state the date and place of arbitration; and
••be signed by the arbitrator(s).

The arbitral tribunal must deliver an executed copy of the award to
each party.
The International Arbitration Law does not specify time limits for rendering
the award, but ICAC rules on international commercial arbitration provide
that the ICAC should take measures to complete arbitral proceedings
within 180 days of the composition of the arbitral tribunal.

Court intervention
••Generally there is minimal intervention by domestic court but it

may intervene in arbitral proceedings to:

consider a jurisdictional challenge brought against an interim
award which confirms that the arbitral tribunal has jurisdiction
assist the parties with appointment of arbitrators
consider challenges to arbitrators
grant interim measures (such as freezing injunctions and other
injunctive relief)
set aside arbitral awards on certain grounds
assist the arbitral tribunal with taking evidence
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Appeals
As a general rule, an arbitral award cannot be appealed. An
international arbitral award made in Russia may be set aside by the
Russian state courts. An award made outside Russia may not normally
be set aside in Russia. The grounds for setting aside an arbitral award
provided by Russian domestic law are generally similar to the grounds in
the New York Convention and include:
••the arbitration agreement was not valid;
••a party was not given proper notice of the proceedings or was unable

to put its case forward properly;

••the award was made regarding a dispute not falling within the scope

of the arbitration agreement;

••the composition of the arbitral tribunal or procedure was not in

accordance with the agreement between the parties;

••the subject of the dispute is not capable of settlement by arbitration

under Russian law; or

••the award is in conflict with Russian public policy.

There is no right to apply to the court on a question of fact.
With effect from 1 September 2016, parties may provide in the
arbitration agreement that an arbitral award in arbitration administered
by a permanent arbitral institution is final and may not be set aside.

Enforcement
Generally, Russian courts tend to look favourably on the enforcement
of arbitral awards. However, the relevant laws are not always
consistently applied.
A party seeking to enforce an international arbitral award should file a
written application with a competent court attaching the following
documents (originals or certified copies, notarised, apostilled and
translated into Russian, where applicable):
••the arbitral award;
••the arbitration agreement;
••documents confirming that a copy of the application was sent to

the respondent;

••the constitutional documents of the applicant (articles of association,

certificate of incorporation) and excerpts from trade register with
respect to the applicant and respondent;

••a power of attorney for the signatory of the application; and
••the receipt certifying the payment of the filing fee.

An application for recognition and enforcement of an arbitral award
should be considered by the Russian court within three months after
filing. The Russian court should not review the award on the merits.
After a hearing, the court will issue a ruling declaring the award
enforceable and a writ of enforcement. Such writ may be submitted to
the bailiffs for actual execution.
The grounds for refusal of recognition and enforcement are:
••one of the parties did not have legal capacity to act or the arbitration

agreement was otherwise void;

••the party against which the award is to be enforced was not duly

informed of the appointment of the arbitrator or the commencement
of the arbitration proceedings, or for other reasons was unable to
present its case;
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••the award was granted in relation to a matter which is not covered by

the arbitration agreement;

••the arbitration procedure or the composition of the arbitration panel

was inconsistent with the law or the agreement;

••the award is not yet final or has been set aside, or its enforcement

has been suspended by the court of the country where the award
was made;

••the subject matter is not arbitrable under Russian law; or
••the recognition and enforcement would be contrary to the Russian

public policy.

Costs
The arbitral tribunal rules on the allocation of fees and costs between
the parties and has discretion to award legal costs to the winning party
within reasonable limits.
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24. Sanctions

As a result of the political situation in Ukraine and
other international tensions, a number of countries
(mainly, the US and European countries) have
imposed sanctions on certain Russian entities and
individuals. Sanctions were first imposed in response
to Russia's actions in early March 2014 and have
progressively intensified.
The sanctions imposed by the EU and the US target individuals and
entities who are considered by the imposing states to be responsible for
Russia’s actions in Ukraine in 2014 or who are providing support to or
benefitting the Russian government. Both the EU and the US have also
introduced novel forms of "sectoral sanctions" restricting access to the
capital markets for certain entities and imposing restrictions on other
sectors of the Russian economy, such as the oil and gas industry. Whilst
entities subject to the sectoral sanctions are still able lawfully to engage
in most types of commercial activity, understanding the scope of the
restrictions is of importance.
Set out below is a summary of the measures adopted by the EU and the
US. Countries that have taken steps to adopt similar measures, in whole
or part, include Japan, Australia, Canada, Switzerland, Albania, Iceland,
Montenegro, Norway and Ukraine itself. In response, Russia has
adopted sanctions against a number of jurisdictions, including the EU
and the US. These sanctions chiefly impact those in the retail sector and
are not covered in this Guide.
As of the date of this Guide, the situation in Ukraine remains fragile. The
sanctions may be revised, abolished or expanded depending how the
situation in Ukraine evolves.

EU sanctions
The EU sanctions regime is set out in:
••a number of Decisions of the EU Council;
••a number of Regulations of the EU Council, which are directly

applicable in Member States without further action; and

funds or economic resources available, directly or indirectly, to these
designated persons or for their benefit. Individuals who are on the list
are also subject to an EU travel ban.
Capital market restrictions
These prohibitions aim to limit the access of certain listed Russian
companies to EU capital markets. There are three categories of
companies subject to restrictions:
••Russian major state-owned energy companies (Rosneft, Gazprom

neft and Transneft);

••Russian industrial companies involved in defence projects (OPK

Oboronprom, United Aircraft Corporation and Uralvagonzavod); and

••Russian leading state-owned banks (Sberbank, VTB Bank,

Gazprombank, VEB and Rosselkhozbank).

The restrictions cover various activities relating to 'new' "transferable
securities and money market instruments" with a maturity exceeding
30 days issued after 12 September 2014 by the listed entities and, in the
case of the listed banks, with a maturity exceeding 90 days issued after
1 August 2014. The financial restrictions also limit these entities' access
to "new" loans or credit with a maturity exceeding 30 days, made after
12 September 2014.
Oil sector restrictions
The EU sanctions require an authorisation for the sale, supply, transfer or
export of certain goods and technology (listed in an annex to the EU
Regulation) used in the oil industry to persons in Russia, or for a Russian
end-user. An authorisation will generally be refused if the equipment is to
be provided for deep water, Arctic or shale oil exploration and production
projects in Russia. The provision of certain services necessary for such
projects is also prohibited (eg, drilling, well testing, logging and completion
services and the supply of specialised floating vessels).
Ancillary restrictions are imposed on the provision of "financing or
financial assistance", "brokering services" and "technical assistance" in
relation to such goods.
Military trade and dual-use restrictions

••domestic legislation passed by the EU Member States to implement

Restrictions have been imposed on the sale, supply, transfer or export
(directly or indirectly) of "dual-use" goods and technology to any
person, entity or body in Russia, or for use in Russia, if those items may
be intended for military use or a military end-user. The same
restrictions also apply to a list of designated Russian companies.

Asset freeze

In addition, it is prohibited to provide technical assistance, brokering
services, financing or financial assistance relating to "dual-use" goods
and technology or items on the EU's Common Military List (to which
additional domestic member state restrictions also apply).

aspects of the EU regime and domestic procedures to deal with
licensing decisions and penalties for breach. In many EU member
states, a breach of sanctions is a criminal offence, but there is
variance in approach from country to country.

An asset freeze is in place in relation to a list of "designated persons"
including certain Russian individuals and entities. All funds and
economic resources (widely defined so as to include assets of any kind)
belonging to, owned, held or controlled by such designated persons
must be frozen by EU persons. There is also a prohibition on making
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Licences to engage in restricted activities
It is possible to obtain prior authorisation to engage in some of the
activities restricted by the EU sanctions regime by applying for licences
from the appropriate authorities. There are also exceptions to a number
of the restrictions, notably for contracts pre-dating the particular
provisions coming into effect.

The EU capital market restrictions
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••are specifically designated by the Secretary of the Treasury, acting

through the Office of Foreign Asset Control (OFAC), by being placed
on a number of published lists.

Transactions that evade or avoid the sanctions (including attempts
and conspiracies to do so) are also prohibited. US persons are also
prohibited from "facilitating" transactions by non-US persons that
would be contrary to sanctions if carried out by a US person.

What activities are caught?

SDNs

The restricted activities include:

The primary list of sanctioned individuals and entities sets out the
names of "Specially Designated Nationals" (SDN) who are subject to
an asset freeze. The Executive Orders permit a freeze on the assets of
SDNs and blocking all property interests of SDNs that are in the US or in
the possession of any US person (such that they cannot be dealt with).
The Executive Orders also prohibit making any contribution of funds,
goods or services to, or for the benefit of, any SDN. SDNs who are
individuals are also subject to a US visa ban. OFAC considers that
entities owned 50% or more in the aggregate by one or more SDNs are
also subject to the same restrictions.

••purchasing;
••selling;
••assisting in issuances; or
••providing investment services in relation to such issuance.

What are "transferable securities and money
market instruments"?
These include:
••shares;
••depositary receipts;
••bonds;
••Treasury Bills;
••certificates of deposit.

Are only the listed entities caught?
No, the restrictions also apply to:
••non-EU subsidiaries who are over 50% owned by the relevant

entities; and

••those acting on the entities' behalf or at their direction.

SSIs
A second OFAC list of sanctioned entities represents a new approach,
adopted for the first time in relation to the situation in Ukraine. It
designates as "Sectoral Sanctions Identifications" (SSIs) a number
of categories of persons (listed in separate "directives") operating
in specific sectors of the Russian economy. The SSI directives are,
broadly speaking, the equivalent of the EU capital market and lending
restrictions, although there are a number of important differences in the
scope of the regimes.
Designation as an SSI is less drastic than designation as an SDN because
it only prohibits certain transactions and does not block or freeze SSIs'
assets and property. The entities who are SSIs are generally more
important commercial actors. As before, OFAC considers that entities
owned 50% or more by an SSI are also subject to the same sanctions.

Crimea and sevastopol – related restrictions

Licences to engage in restricted activities

These include a prohibition on the import of goods originating in Crimea
and Sevastopol into the EU and the provision, directly or indirectly, of
related financing, financial assistance, insurance and reinsurance.

As with the EU sanctions regime, it may in some circumstances be
possible to obtain prior authorisation to engage in some of the activities
restricted by the US sanctions regime by successfully applying for
licences from the appropriate authorities. Furthermore, various general
licences have been granted which permit dealing with designated
individuals or entities in specific cases.

More importantly, there is a prohibition on investment in Crimea and
Sevastopol, prohibiting the acquisition or extension of ownership or
control in any entity in Crimea and Sevastopol, the creation of joint
ventures, the grant of any loan, credit or financing to such entities,
or the acquisition of real estate. There are also restrictions on (a) the
provision of goods or services for certain infrastructure projects and
(b) tourism services.

US sanctions
The US sanctions regime was introduced by the issue of three Executive
Orders by President Obama in March 2014. These provide the authority
under which the US government has introduced the legislation setting
out the detailed regulatory framework governing the US sanctions
regime (contained in 31 CFR Part 589 (Ukraine-related Sanctions
Regulations)).
Under the US regime, sanctions are imposed in relation to those
individuals and entities that:
••fall within the broad scope of the authorisation in the Executive

Orders; and

Export restrictions
Other parts of the US government have adopted measures to support
the US regime outlined above. For example the Department of
Commerce has placed restrictions on certain designated companies,
including a presumption of denial for licences for the export, re-export
or other foreign transfer of US-originated items to those companies.
The State and Commerce Departments also have the ability to deny
export licence applications for high-tech items that could contribute to
Russia's military capabilities.
One important aspect of the restrictions is a new provision in the
US Export Administration Regulations requiring a licence for the export,
re-export or transfer of certain controlled items when the exporter
knows (or has been told by the US authorities) that the item will be
used, directly or indirectly, in the exploration for, or production of, oil
or gas in Russian deepwater (greater than 500 feet) or Arctic offshore
locations or shale formations in Russia, or if the exporter is unable to
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determine whether the item will be used for such purposes. There is a
presumption that such licences will be denied.
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The US regime
The US sanctions regime applies to (i) all persons physically within the
territory of the US; and (ii) the worldwide activities of all US persons,
which includes US citizens and permanent residents and all entities
organised under the laws of the US or any jurisdiction of the US
(including foreign branches).

Who is affected by the sanctions regimes?
The EU regime
The EU sanctions regime applies to:
••all persons physically within the territory of the EU (including on board

an aircraft or vessel under the jurisdiction of a Member State); and

••the worldwide activities of all nationals of, and entities incorporated

in, EU Member States.

In theory, the sanctions do not apply automatically to the subsidiaries or
sister companies of entities incorporated in EU Member States if they
are incorporated outside the EU. However, in practice there may be
operational or governance difficulties with non-EU entities undertaking
business entirely without the involvement of EU persons.

Although the US jurisdiction appears similar to the EU jurisdiction,
in practice the US sanctions regime can apply more broadly. This is
because the US has adopted a very wide interpretation of what places
an activity physically within the territory of the US. For example, US
Dollar denominated payments cleared through the US are treated as
engaging US jurisdiction.
In addition the policy of many Western financial institutions is to
comply with US sanctions on a group-wide basis (irrespective of their
strict applicability) with the result that there can be practical difficulties
for non-US persons in conducting any financial transactions that would
be contrary to the US sanctions.

It should also be noted that aspects of the US export control regime also "follow" goods exported from the US and may even apply to foreign-made
goods with a significant element of US-controlled technology.
US SSIs Lists
DIRECTIVE 1: RUSSIA'S
FINANCE SECTOR

DIRECTIVE 2: RUSSIA'S
ENERGY SECTOR

Applies to: Bank of Moscow,
Gazprombank, Sberbank,
Rosselkhozbank, VEB and
VTB Bank

Applies to: Gazprom Neft,
Novatek, Rosneft and Transneft

US persons are prohibited from
transacting with, providing
financing for, or otherwise dealing
in 'new' debt with a maturity of
longer than:

US persons are prohibited from
transacting in, providing financing
for, or otherwise dealing in
'new' debt with a maturity of
longer than:

DIRECTIVE 3: RUSSIA'S
DEFENCE SECTOR
Applies to: Rostec

US persons are prohibited from
transacting in, providing financing
for, or otherwise dealing in 'new'
debt with a maturity of longer
than 30 days (issued on or after
12 September 2014), by, on behalf
••90 days for new debt issued on
••90 days for new debt or new
of, or for the benefit of Directive
or after 16 July 2014 and before
equity issued on or after 16 July
3 SSIs, their property or their
28 November 2017;
2014 and before 12 September
interests in property.
2014;
••60 days for new debt issued on
••30 days for new debt or new
or after 28 November 2017;
Transactions related to 'new'
equity issued on or after
equity with these entities are,
by, on behalf of, or for the
12 September 2014 and before
however, permitted.
benefit of Directive 2 SSIs,
28 November 2017;
their property or their interests
••14 days for new debt or new
in property.
equity issued on or after 28
Transactions related to 'new'
November 2017;
equity with these entities are,
by, on behalf of, or for the
however, permitted.
benefit of Directive 1 SSIs,
their property or their interests
in property.

DIRECTIVE 4: OIL TRADE
RESTRICTIONS
Applies to: Gazprom Neft, Gazprom,
Lukoil, Rosneft and Surgutneftegas

Prohibition on the direct or indirect
provision, exportation or re-exportation
of goods, services (other than financial
services) or technology in support of
exploration or production for deepwater,
Arctic offshore, or shale projects that:
••have the potential to produce

oil in the Russian Federation,
or in maritime area claimed
by the Russian Federation and
extending from its territory,
and that involve any person
determined to be subject to Directive
4 or any earlier version thereof, their
property, or their interests in
property; or

••that are initiated on or after 29 January

2018, that have the potential to produce
oil in any location, and in which any
person determined to be subject to
Directive 4 or any earlier version
thereof, their property, or their interests
in property has (a) a 33% or greater
ownership interest, or (b) ownership of
a majority of the voting interests.
OFAC has indicated that the
"services" include drilling services,
geophysical services, logistical
services, management services and
mapping technologies.
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US secondary sanctions
In addition to primary sanctions, the US sanctions regime also imposes
so-called "secondary sanctions", which are restrictions which apply to
non-US persons in relation to specified activities involving Russia or
certain Russian persons subject to US primary sanctions. In short, a
person undertaking activities which fall within one of the secondary
sanctions prohibitions may themselves be at risk of designation as an
SDN, or may be subject to other blocking measures. The secondary
sanctions triggers include:
••materially violating, attempting to violate, conspiring to violate, or

causing a violation of any licence, order, regulation or prohibition
contained in or issued pursuant to certain other US legislation
imposing sanctions on Russia;

••facilitating a significant transaction or transactions, including

deceptive or structured transactions, for or on behalf of any person
subject to sanctions imposed by the US with respect to Russia;

••engaging in a significant transaction with a person that is part of, or

operates for or on behalf of, the defence or intelligence sectors of the
Russian government;

••knowingly making an investment of US$10,000,000 or more or

facilitating such an investment, if the investment directly and
significantly contributes to the ability of Russia to privatize
state-owned assets in a manner that unjustly benefits (a) officials of
the Russian government; or (b) close associates or family members of
those officials; and

••knowingly making an investment, or providing goods, services,

technology, information, or supporting, in either case over certain
specified thresholds, for the construction of Russian energy
export pipelines.
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Appendix 1: Bilateral investment treaties

Set out below are the bilateral investment treaties to
which Russia is a party.
••Abkhazia (disputed region)
••Albania
••Algeria (signed: 10 March 2006; not in force)
••Angola
••Argentina
••Armenia
••Austria
••Azerbaijan
••Bahrain
••Belgium and Luxembourg
••Bulgaria
••Cambodia
••Canada
••China
••Croatia (signed: 20 May 1996; not in force)
••Cuba
••Czech Republic
••Denmark
••Ecuador (signed: 25 April 1996; not in force)
••Egypt
••Equatorial Guinea
••Ethiopia (signed: 10 February 2000; not in force)
••Finland
••France
••Germany
••Greece
••Guatemala
••Hungary
••Indonesia
••Islamic Republic of Iran
••Italy
••Japan
••Jordan

••Kazakhstan
••Kuwait
••Laos People's Democratic Republic
••Lebanon
••Libya
••Lithuania
••Macedonia
••Moldova
••Mongolia
••Morocco
••Namibia (signed: 25 June 2009; not in force)
••Netherlands
••Nicaragua
••Nigeria (signed: 24 June 2009; not in force)
••North Korea
••Norway
••Palestine
••Philippines (signed: 12 September 1997; not in force)
••Poland (signed: 2 October 1992; not in force)
••Portugal (signed: 21 July 1994; not in force)
••Qatar
••Republic of Cyprus (signed: 11 April 1997; not in force)
••Romania
••Singapore
••Slovakia
••Slovenia (signed: 8 April 2000; not in force)
••South Africa
••South Korea
••South Ossetia (disputed region)
••Spain
••Sweden
••Switzerland
••Syria
••Tajikistan (signed: 16 April 1999; not in force)
••Thailand (signed: 17 October 2002; not in force)
••Turkey
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Appendix 1: Bilateral investment treaties

••Turkmenistan
••Ukraine
••United Arab Emirates
••United Kingdom
••United Republic of Yugoslavia (Serbia and Montenegro)
••USA (signed: 17 June 1992; not in force)
••Uzbekistan
••Venezuela
••Vietnam
••Yemen
••Zimbabwe
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Appendix 2: Double tax treaties

Set out below are the countries (or, where applicable,
jurisdictions) with which Russia has signed a double
tax treaty.
••Albania
••Algeria
••Argentina
••Armenia (further protocol signed 24 October 2011; the protocol is

effective from 1 January 2014)

••Greece
••Hong Kong special administrative district
••Hungary
••Iceland
••India
••Indonesia
••Iran
••Ireland

••Australia

••Israel

••Austria (further protocol signed 5 June 2018; not yet in force)

••Italy (further protocol signed 13 June 2009; the protocol is effective

••Azerbaijan
••Belarus (further protocol signed 24 January 2006; the protocol is

effective from 1 January 2008)

from 1 June 2012)

••Japan
••Kazakhstan

••Belgium

••Korea (People's Republic)

••Botswana

••Korea (Republic)

••Brazil

••Kuwait

••Bulgaria

••Kyrgyzstan

••Canada

••Laos (signed: 14 May 1999; not yet in force)

••Chile

••Latvia

••China (further protocol signed 8 May 2015; the protocol is effective

••Lebanon

from 1 January 2017)

••Croatia
••Cuba
••Cyprus (further protocol signed 7 October 2010; the protocol is

effective from 1 January 2013)

••Czech Republic (further protocol signed; the protocol is effective from

1 January 2010)

••Denmark
••Ecuador
••Egypt
••Estonia (signed 5 November 2002, not yet in force)
••Ethiopia (signed 26 November 1999, not yet in force)
••Finland (further protocol signed 14 April 2000, effective from

1 January 2003)

••Lithuania
••Luxembourg (further protocol signed 21 November 2011; the protocol

is effective from 1 January 2014)

••Macedonia
••Malaysia
••Mali
••Malta
••Mexico
••Moldova
••Mongolia
••Montenegro (as successor to former Yugoslavia)
••Morocco
••Namibia

••France

••Netherlands

••Georgia (signed 4 August 1999, not yet in force)

••New Zealand

••Germany (further protocol signed 15 October 2007; the protocol is

••Norway

effective from 1 January 2010)

••Oman (signed 26 November 2001, not yet in force)
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Appendix 2: Double tax treaties

••Philippines
••Poland
••Portugal
••Qatar
••Romania
••Saudi Arabia
••Serbia (as successor to former Yugoslavia)
••Singapore (further protocol signed 17 November 2015; the protocol is

effective from 1 January 2017)

••Slovakia
••Slovenia
••South Africa
••Spain
••Sri Lanka
••Sweden (further protocol signed 24 May 2018; not yet in force)
••Switzerland (further protocol signed; the protocol is effective from

1 January 2013)

••Syria
••Thailand
••Tajikistan
••Turkey
••Turkmenistan
••Ukraine
••United Arab Emirates
••United Kingdom
••United States
••Uzbekistan
••Venezuela
••Vietnam
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Appendix 3: Main conventions

Set out below are the main conventions to which
Russia is a signatory.
UNCITRAL
••1958 – Convention on the Recognition and Enforcement of Foreign

Arbitral Awards (New York Convention)

••1980 – United Nations Convention on Contracts for the International

Sale of Goods (CISG)

Hague Conference on Private International Law
••Convention of 1 March 1954 on Civil Procedure
••Convention of 5 October 1961 Abolishing the Requirement of

Legalisation for Foreign Public Documents

••Convention of 15 November 1965 on the Service Abroad of Judicial

and Extrajudicial Documents in Civil or Commercial Matters

••Convention of 18 March 1970 on the Taking of Evidence Abroad in

Civil or Commercial Matters

WIPO
••Paris Convention for the Protection of Industrial Property (1883)
••Berne Convention for the Protection of Literary and Artistic

Works (1886)

••Patent Cooperation Treaty (PCT) (1970)
••Madrid Agreement Concerning the International Registration of

Marks (1891) and the Protocol Relating to that Agreement (1989)

••Patent Law Treaty (PLT) (2000)

WTO
••Marrakesh Agreement establishing the World Trade Organization

Carriage of Goods (by sea, rail, road)
••International Convention for the Unification of Certain Rules of

Law relating to Bills of Lading (Hague Rules) (as amended by
1979 Protocol)

••European Agreement Concerning the Work of Crews of Vehicles

Engaged in International Road Transport (AETR) (Geneva, 1970)

••Agreement on International Goods Transport by Rail of 1 November

1951 (SMGS Agreement)

••Convention on the Contract for the International Carriage of Goods by

Road (CMR) (Geneva, 1956)

••Convention on International Transport of Goods Under Cover of TIR

Carnets (TIR Convention) (Geneva, 1975)

Aviation
••Convention for the Unification of Certain Rules Relating to

International Carriage by Air (Warsaw Convention) (1929)

Nuclear (IAEA)
••Convention on Nuclear Safety (CNS) (Vienna, 1994)
••Vienna Convention on Civil Liability for Nuclear Damage (1996)
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Appendix 4: A
 bbreviations and
definitions

Administrative Procedure Code
Administrative Procedure Code of the
Russian Federation No. 21-FZ

EBRD
European Bank for Reconstruction and
Development

International Arbitration Law
Law No. 5338-I on International
Commercial Arbitration

Antimonopoly Law
Federal Law No. 135-FZ on the Protection
of Competition

Enforcement Proceedings Law
Enforcement Proceedings Law No. 229-FZ

ISDA
International Swaps and Derivatives
Association

Anti-money Laundering Law
Federal Law No. 115-FZ on Anti-Money
Laundering Measures
Arbitration Law
Federal Law No. 382-FZ on Arbitration
(Arbitration Proceedings) in Russia
Arbitrazh Procedure Code
Arbitrazh Procedure Code of the Russian
Federation No. 95-FZ
Banking Law
Federal Law No. 395-I on Banks and
Banking Activity
BITs
Bilateral investment treaties
CBR
Central Bank of the Russian Federation
CBR Law
Federal Law No. 86-FZ on the Central Bank
of the Russian Federation
CCI
Chamber of Commerce and Industry
CEO
Chief Executive Officer
CFC
controlled foreign company

Executive Bodies
Body performing executive management
functions and other day-to-day activities of
a JSC or LLC
FAS
Federal Antimonopoly Service
FATF
Financial Action Task Force
FLI
Federal Labour Inspection
Foreign Investments Law
Federal Law No. 160-FZ on Foreign
Investments in the Russian Federation
FSFM
Federal Service for the Financial Markets of
the Russian Federation
General Director
Individual acting as the Executive Body in
the management structure of an LLC or JSC
GMRA
Global Master Repurchase Agreement
GSM
General shareholders' meeting
HQS
Highly qualified specialist

CFI
Clarification of Financial Investments

ICAC
International Commercial Arbitration
Court

Civil Code
Civil Code of the Russian Federation

ICC
International Chamber of Commerce

Civil Procedure Code
Civil Procedure Code of the Russian
Federation No. 138-FZ

ICMA
International Capital Market Association

Corporate Governance Code
Corporate governance code published by
the CBR in 2014
Constitution
Constitution of the Russian Federation
adopted in 1993
DTT
double taxation treaty

IFC
International Finance Corporation
Insolvency Law
Federal Law No 127-FZ on Insolvency
(Bankruptcy)
Insurance Law
Federal Law No. 4015-I on the
Organisation of Insurance in the
Russian Federation

ISDA MA
ISDA 2002 Master Agreement
ISIN
International Securities Identifying Number

Moneyval
Committee of Experts on the Evaluation of
Anti-Money Laundering Measures and the
Financing of Terrorism
MNR
Ministry of Natural Resources
NAUFOR
National Association of Stock Markets
Participants

JSC
Joint stock company

New York Convention
1958 New York Convention on the
Recognition and Enforcement of Foreign
Arbitral Awards

JSC Law
Federal Law No. 208-FZ on Joint Stock
Companies

NPS Law
Federal Law No. 161-FZ on the National
Payment System

JV
Joint venture

Non-Disclosing Investors
Foreign investors which do not disclose
information on their controlling
shareholders and beneficiaries to the
relevant regulators in Russia

Labour Code
Labour Code of the Russian Federation No.
197-FZ
Law on Registration
Federal Law No. 129-FZ on State
Registration of Legal Entities and Individual
Entrepreneurs
Land Code
Land Code of the Russian Federation No.
136-FZ
LIBOR
London Interbank Offer Rate
LLC
Limited liability company
LLC Law
Federal Law No. 14-FZ on Limited Liability
Companies
LNG
liquefied natural gas
Management Board
Body of directors acting with the general
body as the Executive Body in the
management structure of an LLC or JSC
MET
Mineral extraction tax
MICEX
Moscow Interbank Currency Exchange
MOEX
Moscow Exchange

OFAC
Office of Foreign Asset Control
OTC
over-the-counter
Personal Data Law
Personal Data Law No. 152-FZ
PSA
Production sharing agreement
PSA Law
Federal Law No. 225-FZ on Production
Sharing Agreements
RDR
Russian depositary receipt
Resolution
Resolution of the Supreme Arbitrazh Court
of the Russian Federation No. 62 of
30 July 2013
Roskomnadzor
Federal Service for Supervision of
Communications, Information Technology
and Mass Media
Rosnedra
Federal Agency on Subsoil Use
Rospatent
Federal Service for Intellectual Property
Rosprirodnadzor
Federal Service on Supervision in the
Sphere of the Natural Resources Use
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RUB
Russian Rouble

USRLE
Unified State Register of Legal Entities

Russian ISDA
Russian version of the International Swaps
and Derivatives Association Master
Agreement

VAT
Value added tax

SCC
Stockholm Chamber of Commerce
SDN
Specially Designated Nationals
SHA
Shareholders' agreement
SME
Small and medium entrepreneurship
SSI
Sectoral Sanctions Identifications
Securities Market Law
Federal Law No. 39-FZ on the Securities
Market
Strategic Companies
Russian companies operating in strategic
business sectors
Strategic Fields
Subsoil fields of federal significance
Strategic Investments Law
Federal Law No. 57-FZ on Carrying out
Foreign Investments into Commercial
Entities of Strategic Importance
Strategic Subsoil Companies
Russian companies developing Strategic
Fields
Subsoil Law
Law No. 2395-I on Subsoil
Supreme Court
Supreme Court of the Russian Federation
Tax Code
Tax Code of the Russian Federation
UNCITRAL
United Nations Commission on
International Trade Law
UNCITRAL Model Law
UNCITRAL Model Law on International
Commercial Arbitration
UNCLOS
United Nations Convention on the Law of
the Sea
US$
US Dollars

VEB
Vnesheconombank
WTO
World Trade Organisation

WTO Accession Protocol
Protocol on the Accession of the Russian
Federation to the WTO Agreement
WTO Employees
Employees from WTO member states
2016 Arbitration Reform
A reform of the Russian arbitration
legislation completed in 2016
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Contacts – Russia
Corporate
Alexei Roudiak
Managing partner – Russia
Head of corporate – EMEA
T +7 495 363 6534
alexei.roudiak@hsf.com

"He has top-quality negotiations skills. He is an exceptional strategic adviser and a
good-humoured team leader too"

Oleg Konnov
Partner
Head of tax – Russia
T +7 495 363 6531
oleg.konnov@hsf.com

"Sources unanimously describe him as a brilliant lawyer and highly value his
strategic advice"

Danila Logofet
Partner
Global energy practice – Moscow/
Hong Kong
T +7 495 783 7461/+852 2101 4261
danila.logofet@hsf.com

"He is business-oriented, not just focused on purely legal issues," and he
"suggested very interesting decisions"

Olga Revzina
Partner
Regional partner for infrastructure for
Europe
T +7 495 783 7370
olga.revzina@hsf.com

"Sources praise her constructive approach and extensive experience"

Evgeny Zelensky
Partner
Head of capital markets and private
equity – Russia
T +7 495 783 7599
evgeny.zelensky@hsf.com

"He's a guy who knows how it works on the bank side, he's a valuable asset," and
"very user-friendly, very client-oriented" practitioner"

Chambers Global 2018
"takes a hands-on approach to the firm's key deals"
Chambers Global 2016

Chambers Europe 2018
"He is very responsible, he really pays attention to detail and is very accessible"
Chambers Europe 2017

Chambers Global 2018
"He was very helpful in assisting us with overcoming complex commercial and
legal difficulties with practical yet thoughtful solutions"
Chambers Global 2017
Chambers Europe 2018
"a strong project manager with solid commercial skills"
Legal 500 2018

Chambers Europe 2018
"an in-depth understanding of business and financial processes"
Legal 500 2017

Dispute resolution
Alexei Panich
Partner
Head of dispute resolution – Russia
T +7 495 363 6515
alexei.panich@hsf.com

"He is always prepared, he knows everything and he is ready to react immediately
in court when something comes up"
Chambers Global 2017
"When I come across a case that is unwinnable I take it to him", an interviewee says
Chambers Global 2017
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Finance
Artjom Buligin
Partner
T +7 495 363 6518
artjom.buligin@hsf.com

"He's a very diligent person with very good attention to detail; he thinks about
things very deeply"
"His ability to work long hours and consider huge amounts of documents is
incredible. He is always very supportive and can take out much of your headache
while structuring a major transaction."
Chambers Europe 2018
"very talented" and is "capable of managing complex issues"
Legal 500 2018

Olga Davydava
Partner
T +7 495 783 7586
olga.davydava@hsf.com

"Olga is a technically excellent lawyer with great attention to detail," and "She's
very experienced, very smooth and easy to work with."
Chambers Europe 2018
"a deep knowledge of debt schemes and mechanics" and "superb negotiation and
mitigation skills"
Legal 500 2018

Dmitry Gubarev
Partner
T +7 495 363 6510
dmitry.gubarev@hsf.com

"Sources appreciate his client care skills"
Chambers Global 2018
"very strong negotiator able to see at the development of the situation, including
the legal aspects, for many steps ahead"
Chambers Global 2017
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