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Preface

We have again collected together various
bulletins, briefings and articles produced over
the last 12 months which we hope will be a
useful source of reference to our clients and
contacts with an involvement or interest in
relevant developments in the insurance and
reinsurance market. All of our articles, as well
as updates on other legal and regulatory
developments, are available on our Insurance
Blog where you can also subscribe for updates:
https://hsfnotes.com/insurance
2018 has seen some familiar insurance issues being litigated
including aggregation, construction of policy terms, scope of
notifications and the interpretation of conditions precedent.
Unlike recent years, there have also been two decisions this year
considering brokers’ duties. We still await the first Insurance
Act decision to reach the courts so watch this space in 2019.
There have also been some important decisions in the courts
this year outside the insurance sector, particularly in relation to
privilege. One of the most significant is the Court of Appeal’s
decision in SFO v ENRC. In finding itself bound by Three Rivers
No 5, the Court of Appeal confirmed that the problematic
narrow definition of who is the “client” for the purpose of legal
advice privilege, is here to stay until the Supreme Court has the
opportunity to consider it. In WH Holding Ltd v E20 Stadium LLP,
the Court of Appeal again took a restrictive approach, this time
in relation to litigation privilege. The Court denied litigation
privilege to internal emails, at Board level, which had been
prepared to discuss a commercial proposal for the settlement of
a dispute. This was on the basis that, to fall within litigation
privilege, a communication must have been prepared for the
dominant purpose of obtaining advice or evidence in relation to
the conduct of litigation. It is not sufficient that it is for the
dominant purpose of conducting litigation, in a broader sense.
Both cases are considered in more detail in this Annual Review.
We have also had the first successful UK data breach class
action in Wm Morrisons Supermarkets v Various Claimants which
will have repercussions for those in the sector. The Court of
Appeal found Morrisons vicariously liable for its employee’s
misuse of data, despite Morrisons having done as much as it
reasonably could to prevent the misuse and the employee’s
intention being to cause damage to Morrisons itself. In response
to Morrisons’ arguments that such a liability would impose a
disproportionate burden on an employer, the Court of Appeal
said that “the solution is to insure against such catastrophes”. We
consider in one of our articles the impact of this decision on
insurance and the market.

From a regulatory perspective, there have been a number of
key developments this year. Brexit has undoubtedly been top of
mind for most and we have been working with clients across
the sector assisting them in their preparations for the UK’s exit
from the EU. The extension of the Senior Managers and
Certification Regime (SMCR) to (re)insurers took effect on
10 December with brokers being given another year to prepare
(the extension of the SMCR to insurance intermediaries will
take effect from 9 December 2019). Regulatory reforms
mandated by the Insurance Distribution Directive also took
effect on 1 October 2018.
We hope that you find our Annual Review of use. Should you
need further hard copies (soft copies are available on the
Herbert Smith Freehills Insurance Blog) then please contact me
or any member of the insurance and reinsurance disputes team.
Finally it just leaves me to thank you for your continued support
of our practice. We strive hard to deliver the best service we can
to you, our clients.

Paul Lewis
T +44 20 7466 2138
paul.lewis@hsf.com
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Insurers successfully establish
the existence of a reinsurance
contract in the absence of original
policy documents
R&Q Insurance (Malta) Ltd & Ors v Continental Insurance Co [2017] EWHC 3666 (Comm)
8 December 2017

In R&Q Insurance (Malta) Ltd & Ors v Continental
Insurance Co, the Court found in favour of a
cedant on the question of the existence of a
number of reinsurance contracts despite the
absence of original policy documentation.
Background
In the 1980s the claimant insurers (AIM) had been members
of a pool of insurers called the AIM pool. AIM had written
insurance for an Australian building company, James Hardie Ltd
(JH), in respect of its liability for asbestos-related mesothelioma
claims. The underlying mesothelioma claims against JH, and its
claims against
AIM as its insurer, were brought in or around the early 2000s,
with many of the underlying claimants first having been
exposed to asbestos in JH’s premises in the years 1981-83.
AIM claimed declaratory relief and payment from Continental
Insurance Company (CIC) in its own right and as successor to
Fidelity and Casualty Insurance Company of New York (F&C) as
its reinsurers for 1981-83. Both remedies were sought in respect
of four contracts of reinsurance, for which AIM had retained no
original slips or cover notes.
AIM’s primary case was that it had placed reinsurance with
F&C, who had been fronting a pool of reinsurers for the relevant
years and therefore accepted 100% liability to it. In the
alternative, it contended that F&C (and CIC as its successor)
was liable for at least 20% of the reinsured risk as F&C accepted
that it had been a member of the relevant pool of reinsurers
with a 20% share albeit F&C contested the fact of having
reinsured AIM for the JH risks in 1981-1983.
F&C contested the claim on three grounds:
••the fact of the relevant reinsurance – F&C put AIM to proof

that it had obtained the relevant reinsurance at all, that it was
liable for the JH claims under the underlying insurance policy
and had paid out anything under the underlying insurance.

••limitation – F&C argued that AIM’s claims were time-barred.

In this respect, AIM relied on two acknowledgements of
liability on F&C/CIC’s part which it contended restarted the
clock for limitation purposes such that its claim was issued
in time.

••no liability for costs – F&C argued that it had no liability for

AIM’s costs and expenses of dealing with the insured’s claims
or the insured’s costs and expenses of dealing with the claims
against it.

Decision
Fact of relevant reinsurance
In the absence of original policy documentation for the
reinsurance, the case turned on secondary evidence produced
by AIM. This consisted of various documents, correspondence
and witness evidence (oral and statements) although none of
the witnesses had been directly involved in placing the relevant
reinsurance with F&C.
Judge Waksman QC considered the authorities relating to
secondary evidence and, in particular, the Court of Appeal
decision in Masquerade v Springsteen. In that case, Lord Justice
Parker found that the obligation of a party to produce the
original of a document was not founded in any rule of law but
was a reflection of the fact that the court will attach no weight
to secondary evidence where a party has failed to account for
non-production of the original. Assuming the document is
genuinely unavailable, it then becomes a matter of weight for
the court when assessing the secondary evidence adduced in
its place.
The judge noted that “AIM had every incentive to and did make
serious efforts to find the relevant cover notes or similar documents”,
and that he had no basis for supposing that AIM did not wish to
disclose the cover notes or slips if they had them. He was
satisfied that the policy documents were genuinely unavailable
despite extensive searches being made.
The judge then considered the secondary evidence adduced by
AIM (documents and witness evidence), finding in AIM’s favour
on both the existence of the reinsurance and the fact that F&C
had fronted the pool and was therefore 100% liable. In so doing,
he attached importance to the similarities in the reference
numbers found in the broker’s internal documents and those in
AIM’s computer records. A settlement agreement between
CIC’s parent CNA and the other reinsurers, where the other
reinsurers had made modest payments while CNA had
assumed 100% liability for the relevant pools without recourse,
was also seen as supportive of fronting.

Insurance and reinsurance
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Limitation

Comment

The limitation arguments only applied to particular claims. It
was common ground that time started to run for AIM’s claims
under the reinsurances when liability was ascertained under the
underlying insurance policy. F&C argued that the claims were
therefore time barred. AIM relied on section 29(5) of the
Limitation Act 1982 which provides:

It goes without saying that being able to point to the original
policy documents to support an (re)insurance claim is the best
approach but this case shows that in circumstances where this
is not possible and where extensive but ultimately unsuccessful
searches have been made to find original documents, the courts
are willing to look at secondary evidence. This decision will be
welcomed by insureds and cedants who may look to bring a
claim under their (re)insurance many years after the relevant
policy was placed.

“…where any right of action has accrued to recover…any debt…and
the person liable or accountable for the claim acknowledges the
claim or makes any payment in respect of it the right shall be
treated as having accrued on and not before the date of the
acknowledgment or payment.”
AIM relied on CIC (or its parent company CNA) having twice
acknowledged liability under the reinsurance policies. First, in
email correspondence in 2011 which suggested that CNA had
assumed responsibility for particular payments and showed
CNA asking for administrative details so as to be able to make
the payments under the reinsurance policies. The second
acknowledgement was an exchange of communications in 2012
including, in particular, an internal CNA email which had been
copied to two people at AIM. This referred to getting the
balances of “sums due from CNA” “booked and paid”.
The judge, citing Dungate v Dungate, found that for an
acknowledgement to restart the clock on limitation, it must
make clear that an amount is outstanding (without necessarily
having to specify the sum). He noted that in Jones v Bellgrove
Properties an entry in a company’s balance sheet had been
sufficient acknowledgement for these purposes. Applying the
authorities to the facts of this case, the judge found the two
acknowledgements sufficient for the purposes of the
Limitation Act 1982 and that, consequently, AIM’s claims
were not time barred.
Proof of underlying liability and entitlement to
costs and expenses
F&C argued that there was insufficient evidence of AIM’s
liability in respect of all the underlying mesothelioma claims,
and of payment made under its policies. The judge dismissed
both of these contentions, relying on reports produced by the
law firm handling the cases for the market. These reports,
some of which had been sent to F&C, showed the thousands
of underlying claims and the testing of 100 case files.
Waksman QC noted:
“As with the issue of payment the notion that AIM, along with the
rest of the market, would accept liability, as it demonstrably has
done, when in fact there was no basis to do so is frankly ridiculous.”
F&C also raised an argument that AIM had not proven its
entitlement to the costs and expenses incurred by it in dealing
with the claims made against it. This was also dismissed by
the judge.

Additional references
Masquerade v Springsteen [2001] CP Rep 85
Dungate v Dungate [1965] 1 WLR 1477
Jones v Bellgrove Properties [1949] 2 KB 700
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‘Can of worms’ notifications of
circumstances: the significance of
knowing which worms are in the can
Euro Pools Plc (in administration) v Royal & Sun Alliance Insurance Plc [2018] EWHC 46 (Comm)
19 January 2018

In Euro Pools Plc (in administration) v Royal & Sun
Alliance Insurance Plc, the High Court provided a
timely reminder of the significance of the
insured’s actual knowledge at the time of
making a notification of circumstances. The
decision also confirms the limitation period
applicable to claims for mitigation costs and
deals with liability for adverse costs orders
made in recovery actions after the insurer’s
involvement has ceased.
Background
The Claimant, Euro Pools Plc (in Administration) (Euro Pools),
was a company specialising in the installation and outfitting of
swimming pools. It was insured by the Defendant, Royal and
Sun Alliance Insurance Plc (RSA), under two professional
indemnity policies providing cover between 30 June 2006 and
29 June 2007 (the First Policy) and 30 June 2007 and 29 June
2008 (the Second Policy). The limit of indemnity for each policy
was £5 million. Both policies were written on similar terms and
contained the following provisions:
••As to notification, Euro Pools was required to notify RSA

“as soon as possible after becoming aware of circumstances…
which might reasonably be expected to produce a Claim”;

••As to coverage, RSA agreed to “indemnify [Euro Pools] against

costs and expenses necessarily incurred in respect of any action
taken to mitigate a loss or potential loss that otherwise would be
the subject of a claim under this insurance”; and

••As to recovery actions, RSA was entitled to “prosecute in the

name of the insured for its own benefit any Claim and shall have
full discretion in the conduct of any proceedings”.

The proceedings were factually complex. The dispute
concerned a number of policy claims made by Euro Pools arising
from deficiencies associated with movable booms and floors
systems installed in its pools. Booms are vertical walls that
divide a swimming pool into different zones, with the booms
able to rise and fall so that a pool can be used in different
configurations. Movable floors are underwater platforms that
move vertically through water to vary the depth of swimming
pools to accommodate various activities. As a result of
deficiencies with the booms and floors systems, Euro Pools
suffered losses, principally mitigation costs, exceeding its £5
million limit of indemnity.

The key issues in the claim included whether Euro Pools’ claims
for mitigation costs attached to the First or Second Policy;
whether the limitation period for claims for mitigation costs
started to run when the costs were incurred or from a
subsequent date when cover was declined; and whether RSA
was liable for adverse costs orders made in a recovery action
after it ceased to have any interest or involvement in that action.

Decision
The Booms Claim
In February 2007, Euro Pools notified RSA of a problem with the
stainless steel tanks which raised the booms in pools when filled
using an air drive system. In May 2008, Euro Pools notified RSA
that it wanted to abandon its air drive system in favour of
changing to a hydraulic system. The issue was whether the
scope of Euro Pools’ first notification in February 2007 under
the First Policy was broad enough to cover the mitigation costs
associated with the subsequent decision to replace the air drive
system with a hydraulic system in May 2008.
The relevant principles applicable to determining the scope of a
notification of circumstances were summarised in the dicta of
Akenhead J in Kajima UK Engineering Ltd v The Underwriter
Insurance Company Ltd. These include that only circumstances of
which an insured is actually aware can be the subject matter of
a notification; and that there must be a causal link between the
notified circumstances and any later claim made by an insured.
Adopting these principles, Moulder J held that Euro Pools was
only aware of a problem with the stainless steel tanks under its
booms in February 2007 and not the wider problem with its air
drive system. Accordingly, the mitigation costs arising from
replacement of the air drive system attached to the Second
Policy in light of the notification made in May 2008.
The Leeds Diving Pool Claim
In February 2007, Euro Pools notified RSA of a problem with the
design of a “Vectran winch and rope system” installed at a
diving pool in Leeds. The system was designed by a consultant
called WYG. Euro Pools indicated to RSA that it had become
aware that Vectran ropes were no longer industry best practice
and that stainless steel ropes ought to be installed. RSA gave its
consent for Euro Pools to undertake mitigation works to replace
the Vectran ropes with stainless steel ropes.
In October 2007, a newly installed stainless steel rope became
trapped under the pool floor resulting in a catastrophic failure. It
was later found that this failure was caused by the omission of a
restraining bar in the pool’s design plans prepared by WYG.

Insurance and reinsurance
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On 26 November 2007, Euro Pools made a notification of
circumstances to RSA in respect of this incident, reserving its
right to seek indemnity under the First Policy should it be
determined that the failure arose from its notification made in
February 2007. RSA asserted that the notification in February
2007 was limited to design deficiencies inherent in the use of
stainless steel ropes and did not extend to issues causes by the
absence of a restraining bar.
Again applying Kajima, Moulder J held that the scope of the
February 2007 notification extended only to Euro Pools’
knowledge of issues relating to the ropes, and that Euro Pools
was not at that stage aware of the defective design issues which
ultimately caused the pool floor failure. Similarly, it could not be
said that there was the necessary causal link between the
matters notified in February 2007 regarding the ropes and the
subsequent restraining bar failure that occurred in October
2007. The Leeds Diving Pool Claim thus also attached to the
Second Policy.
Limitation period applicable to claim for
mitigation costs
There was an issue in dispute about whether mitigation costs
incurred in the above claims, and also in a claim in relation to
the pool floors, were time barred from recovery on the basis
that they were incurred by Euro Pools more than six years
prior to commencing proceedings against RSA (ie before
28 January 2010).
Euro Pools argued that the 6-year limitation period in contract
commenced when RSA was in anticipatory breach upon
refusing to pay any further amounts to Euro Pools in respect of
the claims during 2013. RSA argued that the mitigation costs
were a first party financial loss, such that time started to run
when they were incurred.
Moulder J held that while there was no authority directly on
point, the mitigation costs clause in the policy was drafted as a
first party financial loss clause. This meant that RSA had agreed
to hold Euro Pools harmless against such loss and, once the
costs were incurred, RSA was in breach of contract.
Moulder J agreed with RSA on this issue and found that any
mitigation costs incurred by Euro Pools prior to 28 January
2010 were thus time barred and unrecoverable. As no payment
was made to Euro Pools after this date in respect of the Leeds
diving pool claim, RSA was successful in defending this claim.
As the booms claim and floors claim concerned various
payments made both before and after 28 January 2010,
Moulder J determined that they should be divided pro rata
between expenses incurred before that date and expenses
incurred after that date.
The WYG recovery action
In October 2010, RSA authorised Euro Pools to commence
proceedings against WYG for design failures arising from the
Leeds diving pool claim. RSA advanced an initial sum of funds to
Euro Pools to cover its solicitors’ costs in preparing the claim.
In June 2013, the funds advanced by RSA began to run out and
Euro Pools requested that RSA confirm whether it wished to
take over the proceedings. Euro Pools said that it was happy to
continue the case on its own behalf, but that RSA should be
aware that if it did so it would lose all rights to recovery.

HERBERT SMITH FREEHILLS

In July 2013, with the matter due in court the following day, RSA
stated that there were still enough funds left in the prior advance
to cover the legal costs of the hearing, but that its position was
without prejudice as to whether it would fund the costs of the
legal action going forward. Euro Pools responded that it would
give RSA two weeks to decide whether to cover the costs of the
legal action or not. No response was provided by RSA and, in
October 2013, Euro Pools informed RSA that it considered that
RSA no longer had any interest in the proceedings.
The insurance policies provided that RSA was entitled to
“prosecute any Claim for its own benefit in the name of Euro Pools”
and would have “full discretion in the conduct of any proceedings”.
The key question was whether RSA was liable to indemnify Euro
Pools for adverse costs orders made once RSA’s interest in the
recovery action had ceased. In that regard, the judge held that
the recovery action had initially been prosecuted by RSA in the
name of Euro Pools. However, she rejected Euro Pools’ case that
it was necessary to imply a term that RSA would indemnify Euro
Pools for any costs incurred. There was no reason why Euro
Pools should incur any costs and thus the term did not satisfy
the test (ie whether without such term the contract would lack
commercial or practical coherence) to be implied.
Moreover, Moulder J held that once an insured excludes an
insurer from the conduct of recovery proceedings, the costs of
those proceedings cease to fall for coverage under the policy as
it can no longer be said that the insurer is “prosecuting” the claim
and retaining “full discretion” in the conduct of the proceedings.
The judge found that the costs covered by the policy extended
only up to this point in time, and that RSA was not liable for any
costs or adverse costs orders after that point in time.

Comment
This was a decision that touches upon a number of important
issues in the context of liability insurance.
This decision once again highlights the need for policyholders to
take care when notifying circumstances under professional
indemnity policies. The willingness of English courts to adopt a
strict application of the knowledge and causation requirements
serves as a timely reminder of the need carefully to analyse the
terms of any policy notification provision; and then ensure that
notifications are framed in terms which capture all relevant
aspects known by the insured. This is particularly important in
so called ‘can of worms’ and ‘hornet’s nest’ type circumstances
of which the final scope of a particular issue is unknown as at
the time of notification. And things should not be left there. The
insured’s actual knowledge may continue to develop and accrue
during the policy period, and hence notifications should be kept
updated during the policy period (including any grace period for
notifications following policy expiry). Furthermore, appropriate
notifications should continue to be made (as here) to
subsequent policy years unless it is clear that all matters will
attach back to the first policy year and cannot attach to, or are
excluded under, subsequent policy years.
As to mitigation costs, Moulder J’s decision also confirms that
time starts to run for limitation purposes from when such costs
are incurred, rather than from any subsequent date when the
insurer declines cover. Subject to policy terms, the same may
well also be true as regards investigation or defence costs
incurred under a standalone indemnity. Policyholders must
therefore take great care to ensure that limitation deadlines are
monitored, starting from when costs are first incurred,
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particularly in long running matters where these points may not
otherwise be front of mind. As potential limitation deadlines
approach, consideration should be given by policyholders to
taking appropriate and timely protective measures such as
standstill agreements.
Finally, subject to the policy wording, in circumstances where
insurers initially bring recovery proceedings in the name of the
insured, but subsequently their interest ceases, policyholders
should be mindful that they may be liable for their own costs
and adverse costs awards going forward if they choose to
continue that action on their own behalf.

Additional references
Kajima UK Engineering Ltd v The Underwriter Insurance
Company Ltd [2008] EWHC 83 (TCC)
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Duty to warn and the importance of
early evidence gathering
Contact (Print and Packaging) Ltd v Travelers Insurance Ltd [2018] EWHC 83 (TCC)
23 January 2018

In Contact (Print and Packaging) Ltd v Travelers
Insurance Co Ltd the High Court found that an
insurer was not under a duty to warn its
insured of the need to undertake further
causation investigations before the opportunity
was lost. That finding does not sit entirely
comfortably with the Court of Appeal’s
decision in Ted Baker v AXA regarding an
insurer’s duty to speak, which was not referred
to. However, despite a lack of direct evidence
on causation for the failure of one of its printing
presses, the insured succeeded in full on its
property damage claim. But its failure to retain
key evidence and call relevant witnesses
caused it significant problems with its business
interruption claim, which failed (save as
£18,900) – indeed, the evidence essentially
pointed to no loss.
Background
The Claimant insured, Contact, operated a printing and
packaging business. In 2013 one of its two printing presses
suffered a catastrophic failure in its gears. The insured (which
had by then sold the business) brought proceedings for an
indemnity under its combined property damage and business
interruption policy underwritten by the Defendant insurer,
Travelers. The claim was for £824,683.07 in respect of property
damage and £434,139 in respect of business interruption arising
from the damage. The printing press in question, which was
“highly susceptible to differential movement on the foundations”,
had failed as a result of a movement in the piles beneath its
supporting plinth. The insured purchased a second-hand
replacement press to mitigate its loss.
The property damage claim was disputed on the basis of
causation and whether the insured had mitigated its loss. The
business interruption claim was disputed on the basis that the
insured had suffered no loss. Much of the judgment of His
Honour Judge Stephen Davies was fact specific and devoted to
discussion of expert evidence but there were a number of key
findings, as discussed further below.

Decision
Property damage claim
In order to establish liability for the property damage, the
insured had to show that the damage to the press was caused

not by machinery breakdown (which was excluded) but rather
fell within the scope of a policy endorsement which extended
cover (that would otherwise be excluded) to “damage caused
by or consisting of subsidence … excluding (b) damage caused by
or consisting of (i) the normal settlement or bedding down of new
structures; (ii) the settlement or movement of made-up ground;
… (iv) defective design or workmanship or the use of
defective materials”.
The main issue on liability was whether the insured could
establish that the cause of the damage to the press was ground
movement (as opposed to gradual teeth fatigue in the press
cogs) and, if so, whether that was due to “subsidence” or rather
an excluded cause under the endorsement (eg “the normal
settlement or bedding down of new structures”).
The insured accepted that it was unable to adduce any direct
evidence which conclusively determined that the cause of the
failure was subsidence. There had been much debate about
what further investigations could have been undertaken at the
time to ascertain whether subsidence was the cause of the loss.
Both sides criticised the other for failing to undertake these
investigations. The insurer, through its loss-adjusters, had
recommended that some investigations be undertaken; and the
insured had carried out those investigations. It was found that
the insurer, through its advisers, knew that additional
“investigations might be carried out and that they might produce
information of real relevance to the cause of the failure”. The judge
found the insured was not to blame but equally that the insurer
was not estopped from taking a burden of proof point at trial,
although its position was considered to be “deeply unattractive”.
He found as follows:
“In my view it is deeply unattractive for the defendant now to
maintain as a significant plank of its defence that because of the
absence of such investigations the claimant cannot surmount the
burden of proof of showing that the failure was due to an insured
cause. The difficulty however in terms of the law is that it cannot be
said that the defendant in its capacity as insurer owed some positive
duty to investigate further or to warn the claimant that if it did not do
so the defendant might seek to rely on the absence of material
evidence should there be a subsequent dispute. There is no basis,
pleaded or argued or otherwise, for treating the defendant as in some
way estopped from relying on the absence of information in this
respect. There is no basis for drawing adverse evidential inferences
against the defendant.”
The judge did not draw an adverse inference against either
party, leaving the insured to prove that its loss was due to a
non-excluded cause. In this case, circumstantial evidence was
enough for the insured to prove liability – all potential causes
had been considered by the parties’ experts and subsidence
was the only credible explanation, despite the lack of direct

evidence. Even though there was no direct evidence about the
timing or cause of the failure of the piles beneath the press, the
judge was satisfied from the expert evidence that the most likely
cause of the failure was subsidence of the natural ground
beneath the made ground, into which the piles had been driven.
Thus, standing back, the judge was satisfied that this cause was
demonstrated on the balance of probabilities, as opposed to
being one of several possible known or unknown causes, none
of which reached that threshold.
In relation to quantum, the insurer argued that the insured had
acted unreasonably by moving to replace the broken press. The
judge found that while there might have been cheaper options
available to the insured (eg to repair the press), on the evidence
these were not guaranteed to succeed nor to be delivered in
time to avert loss of business. It was not appropriate to consider
mitigation with the benefit of hindsight. The insured had been in
contact with the insurer’s loss adjuster at the time, whose view
was that purchasing a replacement press was a “reasonable
mitigation and risk reduction strategy”. Although the loss adjuster
had reserved the insurer’s rights, the judge rejected the insurer’s
argument on this point: “this evidence as to what the defendant
and its loss adjusters believed at the time, with the same knowledge
available to them as the claimant had, is powerful evidence that at
the time the claimant’s actions appeared reasonable”.
As a result, the Claimant recovered the full cost of replacement
of the press.
Business interruption claim
The judge was far more critical of the insured’s failure to adduce
key documentary and witness evidence to support its business
interruption (BI) claim. The insured sought £434,139 but only
recovered £18,900 for its BI losses.
The judge commented that the insured had given “no thought
at all” to the possibility that more relevant documents would be
required to prove its claim, having failed to retain historical
electronic data from its business management, financial and
email packages. The judge considered that nothing was left
uncovered that would be relevant to the issue of liability, but
the absent documents would have included material relevant
to quantum.
Moreover, the insured’s only witness had “limited direct
knowledge of a number of significant matters relating to liability and
quantum”. A number of witnesses who could have been called
to give evidence on matters relating to the insured’s BI loss
were not called and there was no evidence as to any steps
taken by the insured to obtain evidence from potentially
relevant witnesses.
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number of the disputed points. The judge was satisfied, in
relation to the key disputed issues above, that:
••the business was in long term decline;
••demand did not exceed its production capacity with only one

working press during the indemnity period; and

••the insured had not proven that its loss of custom after the

failure was causally linked to the failure of the press.

In the circumstances, the insured had failed to establish that it
had suffered any loss (save for one item in relation to increased
cost of working).

Comment
The judgment is perhaps most notable for the judge’s approach
to the evidential issues. Of particular interest is his finding that
even where the insurer was aware (through its advisers) of
additional causation investigations that might ultimately be
required to prove the policy claim, there was no positive duty for
it to warn the insured of this at the time, albeit the opportunity
to conduct the investigations would then be lost (in this case
because the replacement press was installed).
That approach may be contrasted with the recent decision of
the Court of Appeal in Ted Baker v Axa, which determined that
there may be circumstances where insurers would be
reasonably expected to act honestly and responsibly and make
their position clear to insured parties. That duty would arise
where a reasonable man would expect the silent party to speak
up and correct the other party’s misapprehension. While that
case concerned potential breach of a condition precedent to
liability (relating to the provision of documents) rather than
burden of proof points, there are clearly similarities. The law is
thus somewhat uncertain on this issue and much will turn upon
the facts and policy terms. The starting point, however, should
be open dialogue between the parties to ensure that disputes
are fairly resolved on the basis of the bargain entered into; and
where possible not determined on technicalities.
Whilst not new law, the case is also something of an object
lesson on the significance of evidence gathering at an early
stage, including factual investigations and securing
documentary and witness evidence relevant to (in this case)
business interruption claims. Unless the insured locks down the
potential evidence early, and keeps the position under regular
review (eg if it sells its business or an employee leaves), it may
face something of an uphill battle in proving complex coverage
claims. As a rule of thumb that will also be in the insurer’s
interests: subject to issues of proportionality, it is in everyone’s
interests for claims to be resolved as early as possible on the
best available evidence.

Without the necessary documentary and witness evidence, the
judge readily rejected the insured’s BI claim on the limited
evidence that was available. Ultimately, the issues related to
adjustments required to the BI calculation in respect of
underlying business trends, available production capacity (using
one press) and individual customers whose business the
insured said had been lost due to the failure of the press.
Both sides produced extensive forensic accountancy expert
evidence but there were gaps in the insured’s evidence on a

Additional references
Ted Baker Plc & Anor v Axa Insurance UK Plc & Ors
[2017] EWCA Civ 4097

Insurance and reinsurance

INSURANCE AND REINSURANCE DISPUTES- 2018 REVIEW

Insurance and reinsurance

12

HERBERT SMITH FREEHILLS

Court of Appeal confirms first
instance decision on timing of
Notice of Abandonment and
Constructive Total Loss
Sveriges Angfartygs Assurans Forening and Ors v Connect Shipping Inc and Anor
(The MV Renos) [2018] EWCA Civ 230
19 February 2018

The Court of Appeal upheld a first instance
decision and found that a Notice of
Abandonment (NOA) was not served too late
by an insured and that recovery and repair
costs incurred pre-NOA should form part of a
calculation of a constructive total loss (CTL).
This decision affirms the willingness of the
courts to take a flexible fact-specific approach
to the interpretation of what constitutes
“reasonable time” in the context of the service
of an NOA. In doing so, the Court has
potentially widened the scope for future CTL
claims, both in terms of numbers and time.

Decision

Background

Was the NOA given too late?

The Claimants were owners of a vessel, the MV Renos (the
Vessel). The Vessel was insured with the Defendants (the
Insurers) under hull and machinery policies. The Vessel was
also insured with the First Defendant only under an increased
value policy.

Section 62(3) of the MIA provides that an NOA “must be given
with reasonable diligence after the receipt of reliable information of
the loss, but where the information is of a doubtful character, the
assured is entitled to a reasonable time to make inquiry”.

In August 2012, the Vessel was on a laden voyage in the
Red Sea when a fire broke out in the engine room causing
extensive damage.
On 1 February 2013, the Claimants gave a NOA of the Vessel to
the Insurers. The Claimants sought an indemnity for CTL,
pursuant to the hull and machinery policies and the increased
value policy. The basis for the claim was that the cost of
repairing the damage exceeded the insured value of the Vessel.
It was common ground that the fire was an insured peril under
the policies. However, Insurers contended that the Vessel was
not a CTL and that, in any event, the Claimants had lost the
right to abandon the Vessel and claim CTL. According to
Insurers, the Claimants were only entitled to be indemnified on
a partial loss basis.
In the Commercial Court, Knowles J gave judgment for the
Claimants. Insurers appealed against the decision.

The three principal questions that arose on appeal were:
••Had the Claimants lost the right to abandon the Vessel and

claim CTL pursuant to section 62(3) of the Marine Insurance
Act 1906 (MIA)?

••Was the Vessel a CTL and, if so, could the (a) costs incurred

prior to the date of the NOA and (b) Special Compensation
Protection and Indemnity Club Clause (SCOPIC) costs
be counted as “costs of repair” for the purposes of the
CTL calculation?

••Was the judge at first instance correct in his conclusion as to

the amount of recoverable sue and labour expenses?

The Court of Appeal upheld the Commercial Court’s decision
on each of the above issues, as set out in further detail below.

Here, the Claimants gave an NOA to the Insurers on 1 February
2013, six months after the damage was sustained. Nevertheless,
Knowles J of the Commercial Court determined that the NOA
was given within reasonable time. The primary basis of the
judge’s decision was that the Claimants did not have reliable
information of the loss until at least just prior to the provision of
the NOA. The Court of Appeal agreed.
The nature of loss in this case was such that achieving reliable
information was a complex task and took some time. The
Claimants were not assisted by the fact that there was
conflicting information from different reliable sources regarding
the estimated cost of repairs, including from the Insurers’
appointed loss adjusters who repeatedly suggested that the
Vessel was well short of a CTL. Knowles J held that the
conflicting repair specifications “threw the reliability of any one
source into question” and meant that the information of loss
remained “doubtful”.
Insurers argued that the consequence of Knowles J’s decision
would be that, in cases where there is a bona fide dispute about
whether a Vessel is a CTL, it would be impossible to obtain
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reliable information on loss, and therefore claimants would be
entitled to an indefinite period to serve an NOA. Such a
conclusion, Insurers argued, must be contrary to the rationale
and policy considerations behind section 62(3).

The Court of Appeal agreed, adding that “Insurers correctly
accept that costs of recovery are part of the cost of repair… The
salvage remuneration element was an unavoidable part of what had
to be paid to recover the Vessel”.

The Court of Appeal disagreed and noted that section 62(3)
only permits claimants a reasonable time for making inquiries in
cases where information of loss remains doubtful before being
required to make their election.

As to Insurers’ second argument, the Court of Appeal agreed
with Knowles J that, despite the wide wording of paragraph 15, it
does not apply in this case.

The Court of Appeal went on to uphold Knowles J’s conclusion
that, having regard to the complexity and history of the matter,
the Claimants had acted with reasonable diligence and had not
exceeded the reasonable time allowed to make inquiry.
Should the cost of recovery and repair
incurred before the NOA be included in the
total loss calculation?
Section 60(2)(ii) of the MIA provides that there is a CTL “in the
case of damage to a ship, where she is so damaged by a peril insured
against that the cost of repairing the damage would exceed the value
of the ship when repaired”.
Section 60 further provides that “In estimating the cost of
repairs…account is to be taken of the expense of future salvage
operations and of any future general average contributions to which
the ship should be liable if repaired…”
Insurers accepted that the cost of repair under section 60(2)
(ii) includes costs of recovering the vessel, such as costs of
salvage. However, they contended that it is only post-NOA
costs or recovery and repair which rank towards whether a
vessel is a CTL.
At first instance, Knowles J disagreed and held that pre-NOA
recovery and repair costs should be included in the CTL
calculation. As to the wording of section 60, Knowles J found
that the reference to “future” costs were words of inclusion
rather than words of exclusion, making it clear that future costs
can be taken into account. The Court of Appeal agreed and also
noted that section 60(2)(ii) makes no mention of the giving of
NOA and draws no distinction between the time at which the
cost of repair may be incurred.
Should the remuneration paid to the salvors under
SCOPIC be included in the total loss calculation?
It was not disputed that salvage operations were necessary and
that salvors were engaged under Lloyd’s Open Form containing
the SCOPIC. Insurers argued that Knowles J wrongly held that
the SCOPIC costs should be included in the CTL calculation
because (a) SCOPIC costs are not a “cost of repair” of section
60(2)(ii) MIA and (b) the Claimants are contractually precluded
from counting SCOPIC costs as part of the CTL calculation by
reason of paragraph 15 of the SCOPIC, which provides:
“any liability to pay such SCOPIC remuneration shall be that of the
Shipowner alone and no claim whether direct, indirect, by way of
indemnity or recourse or otherwise relating to SCOPIC remuneration in
excess of the Article 13 Award shall be made in General Average or
under the vessel’s Hull and Machinery Policy by owners of the vessel”.
As to Insurers’ first argument, Knowles J held that, as a matter
of construction, the SCOPIC remuneration formed part of the
costs of repair and was to be included in the CTL calculation.

What amount of sue and labour expenses
are recoverable?
The Claimants had engaged a tug boat costing $US15,000 per
day. Insurers contended that it was not reasonable or necessary
to engage a tug of that size, for that rate or for as long as they
did. At first instance, the judge had found that it was reasonable
and necessary to engage such a tug initially, but that as time
went on and there was less urgency another smaller and
cheaper tug should have been used. Therefore, for the purposes
of the CTL claim, Knowles J only allowed the tug costs for half of
the period it was engaged and held that this could be recovered
as a sue and labour expense. The Court of Appeal agreed with
this approach.

Comment
The Court of Appeal’s decision indicates that, while the
adequacy of timing of an NOA will continue to be a question of
fact in each case, the Courts appear to be willing to adopt a
flexible approach, particularly where the circumstances of a
matter are sufficiently complex. This should provide comfort to
policyholders engaged in complex claims adjustment that
reasonable steps taken to accurately ascertain the cost of
repairs before giving an NOA will not be held against them.
Insurers will need to take care that if they muddy the waters by
putting forward low adjustment figures in order to encourage
acceptance of a partial loss that may of itself give the insured a
longer period within which to carry out enquiries as to whether
there is a CTL.
The decision also brings clarity on the right of policyholders to
include recovery and repair costs in CTL calculations incurred
prior to the date of an NOA, particularly in circumstances where
there had been cases indicating to the contrary.
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Court of Appeal upholds
first instance decision on
aggregation wording
Spire Healthcare Ltd v Royal & Sun Alliance Plc [2018] EWCA Civ 317
2 March 2018

In Spire Healthcare Ltd v Royal & Sun Alliance Plc
the Court of Appeal upheld the first instance
decision on aggregation wording which
applied only to the policy limit and not the
insured’s excess.
Background
Spire Healthcare Ltd (Spire) held a combined liability insurance
policy (the Policy) with Royal & Sun Alliance Insurance Plc
(RSA), providing, inter alia, cover for medical negligence. A
large number of clinical negligence and related claims were
brought against a number of Spire hospitals (insured under the
Policy) relating to allegedly unnecessary and/or inappropriate
and/or negligent procedures carried out by Mr Ian Paterson, a
Consultant Breast Surgeon who carried on his private practice
at these hospitals between 2004 and August 2011.
Section 4 of the Policy provided cover for medical negligence
claims brought on a “claims made” basis. The Schedule “Limits
of Liability” (the Schedule) set out a limit of indemnity for
medical negligence for “any one claim” of £10 million and
£20 million in respect of “all damages costs and expenses
arising out of all claims during the Period of Insurance”.
Proviso 5 of Section 4 (referred to as provisos 5A and 5B
for clarity) provided as follows:
“A. T
 he total amount payable by the Company in respect of all
damages costs and expenses arising out of all claims during any
Period of Insurance consequent on or attributable to one source
or original cause irrespective of the number of Persons Entitled to
Indemnity having a claim under this Policy consequent on or
attributable to that one source or original cause shall not exceed
the Limit of Indemnity stated in the Schedule.”
B. T
 he total amount payable by the Company in respect of all
damages (costs and expense) arising out of all claims during any
Period of Insurance irrespective of the number of sources or
original causes of such claims and irrespective of the number of
Persons Entitled to Indemnity having claims under this Policy in
respect of those sources or original causes shall not exceed the
appropriate Limit of Indemnity stated in the Schedule.”
Spire argued that there was no operative aggregation clause so
far as any limits on cover were concerned and that the
maximum cover was £20 million. RSA argued that the effect of
proviso 5A was aggregation in respect of limits of cover which
limited cover to £10 million over linked claims as if they were a
single claim.

First instance decision
At first instance, his Honour Judge Waksman QC considered
that proviso 5A plainly contained aggregating language,
aggregating linked claims to a limit of indemnity of £10 million,
treating them as if they were a single claim under the
Schedule. The judge found there was no ambiguity about the
effect of the proviso. The judge additionally held the aggregation
wording did not apply to the insured’s excess however this point
was not appealed to the Court of Appeal.
Spire appealed to the Court of Appeal arguing Judge Waksman
QC was wrong to assume proviso 5A treated linked claims as a
single claim as proviso 5A did not state linked claims are to be
treated in such way, and additionally that the judge had wrongly
implied aggregation into a clause where there was no express
aggregation. Spire also argued that proviso 5A did not contain a
financial limit and so there was no reason to apply the £10
million limit that should only be used for single claims.

Court of Appeal decision
Lord Justice Simon dismissed the appeal holding that proviso
5A contained plainly words of aggregation and therefore the
limit of indemnity of £10 million for a single claim (found in the
Schedule) should apply to linked claims as if they together are a
single claim. A reading of the policy Schedule and provisos
together provided a clear account for the total amounts payable.
The judge also saw no role for the doctrine of contra proferentem
to apply as there was no ambiguity in the wording in the first
place. Sir Geoffrey Vos agreed.
Applying Mr Justice Moore-Bick’s dictum approved by Lord
Hoffman in Lloyds TSB General Insurance Holdings Ltd and Ors v
Lloyds Bank Group Insurance Co Ltd, that the purpose of
aggregation clauses is “to enable two or more separate losses
covered by the policy to be treated as a single loss for deductible or
other purposes when they are linked by a unifying factor of some
kind” and Lord Justice Longmore’s judgment in AIG v The Law
Society that words such as ‘arising from one originating cause or
series of events or occurrences attributable to one originating cause
(or related causes)’, are “a traditional and well-known way in which
to formulate an extremely wide aggregation clause”, Simon LJ held
that the wording of proviso 5A was plainly aggregation wording.
There was a unifying factor and it linked the claims as if they
were one claim.
It was accepted that the limit of indemnity was not expressly
referred to in proviso 5A, but on reading the Schedule and
provisos together, Simon LJ, in agreement with HHJ Waksman
QC at first instance, considered the wording created a coherent

15

scheme for the total amounts payable in respect of three
categories of claim, with three limits of indemnity. First, a limit
of indemnity of £10 million as set out in the Schedule for a
single claim unaffected by proviso 5; secondly, “the Limit of
Indemnity stated in the Schedule” under proviso 5A set out as
£10 million in the Schedule for linked claims; and thirdly, an
“appropriate Limit of Indemnity” under proviso 5B set out as
£20 million in the Schedule. It was within the second category
that the claim fell.
Addressing Spire’s argument for construing the policy against
the insurer according to the contra proferentem rule, Simon LJ
held there was no real doubt or uncertainty in the operation of
the Schedule and proviso 5A.
Spire has appealed to the Supreme Court.

Comment
The decision illustrates the Court’s willingness to uphold the
natural wording of aggregation language in policies. The Court
of Appeal took a pragmatic approach to the policy terms and
would not entertain arguments that the language of the proviso
might have been improved where the meaning of the contract
was clear as a whole.

Additional references
Spire Healthcare Ltd v Royal & Sun Alliance Insurance Plc
[2016] EWHC 3278 (Comm)
Lloyds TSB General Insurance Holdings Ltd and Ors v Lloyds
Bank Group Insurance Co Ltd [2003] UKHL 48
AIG v The Law Society [2016] Lloyd’s Rep IR 289
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Can a lawyer be an arbitrator where
the requirement is for “experience of
insurance or reinsurance”?
Allianz Insurance and Sirius International Insurance Corporation v Tonicstar Ltd [2018] EWCA Civ 434
13 March 2018

The Court of Appeal has reversed the decision
of the High Court on whether a party-appointed
arbitrator met the contractual requirements as
to requisite experience. The dispute arose
under a reinsurance contract that incorporated
the “Excess Loss Clauses” of the Joint Excess
Loss Committee. The arbitration clause
required the arbitrators to have “experience of
insurance and reinsurance”. The Court of Appeal
held that an English QC with experience of
insurance and reinsurance law was sufficient to
comply with this requirement.
Background
The parties entered into a contract of reinsurance in 2001 which
incorporated the “Excess Loss Clauses” of the Joint Excess Loss
Committee (JELC). The arbitration clause contained the
following provision:
“Unless the parties otherwise agree the arbitration tribunal shall
consist of persons with not less than ten years’ experience of
insurance and reinsurance.”
The appellants appointed Mr Schaff QC to act as an arbitrator.
The respondent successfully applied under s24 of the Act to
remove Mr Schaff on the basis that he did not satisfy the above
requirement. The respondent’s argument was that whilst
Mr. Schaff had considerably more than ten years’ experience
of insurance and reinsurance law, he did not have more than
ten years’ experience in insurance or reinsurance itself.
The respondent relied on the precedent set by an unreported
Commercial Court case called Company X v Company Y, which
had considered an identical clause and decided that a QC who
had more than ten years’ experience of acting in insurance
and reinsurance disputes did not qualify for appointment
under the clause.

First instance decision
The judge at first instance granted the application. He was not
persuaded that there were sufficiently powerful reasons for
departing from the decision in Company X v Company Y. He
relied on the following factors in reaching that conclusion: (i) the
wording of the arbitration clause was not altered when the JELC
produced a new addition of the clauses (ii) the decision must
have been fairly well-known in the reinsurance market and

therefore formed part of the relevant background and (iii) that
decision had stood unchallenged for 17 years. However, he
granted permission to appeal, recognising that the Court of
Appeal would not be constrained from departing from the first
instance decision in the same way as the High Court.

Court of Appeal decision
Interpretation of the clause
The Court of Appeal turned first to the meaning of the
arbitration clause. It noted that it did not say that the person
appointed as an arbitrator must have been employed in the
insurance or reinsurance industry for at least ten years. In fact,
the clause did not impose any restriction on the way in which
that experience had been acquired.
The Court also did not consider that the context of the clause
justified reading any such limitation into the clause – the fact
that JELC clauses are drafted by a trade body did not mean that
only members of the trade would be suitable to arbitrate
disputes between parties who incorporate the clauses in their
contract. Indeed, the contract clearly required the tribunal to
apply the laws of England. Given that the arbitrator’s task is to
decide the dispute by applying the law, it reasoned that you
might expect parties to expressly exclude persons with
expertise in the law if that is their intention. Finally, the Court of
Appeal was also not persuaded by the suggestion that the
Chairmen of the Lloyd’s Underwriting Association and the
International Underwriting Association would not be able to
identify any lawyers suitable for appointment as arbitrators.
The Court of Appeal rejected the respondent’s argument that
there was a distinction between experience of insurance and
reinsurance itself, and insurance and reinsurance law. It
therefore concluded that there was no clear expression of any
intention to restrict the parties’ freedom of choice by excluding
a lawyer from eligibility to act as arbitrator.
Departure from precedent
The Court of Appeal then addressed the secondary question of
whether to depart from the decision in Company X v Company Y.
It noted that there would be two key reasons for adhering to the
previous decision: first, earlier decisions may form part of the
relevant background against which the parties have contracted,
and second, adherence to an established interpretation provides
certainty in commercial law.
In this case however, the contract was entered into only
7 months after Company X v Company Y was decided, and, as
that case was not reported, it was not realistic to regard that
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decision as forming part of the relevant background reasonably
available to the parties at the time of contracting. The Court also
concluded that even had the contract been made more recently,
its decision would have been the same, as the assumption that
court decisions have been taken into account should not be
carried too far (and may depend on the degree of publication of
the decision in question), and context must not be used to
impose on the text a meaning which it cannot reasonably bear.
As regards legal certainty, certainty is also enhanced if
contractual language is interpreted in accordance with its
natural meaning, and there is value in the ability of a legal
system to correct error. It therefore concluded that the
decision in Company X v Company Y could not be defended
and should be overruled.

Comment
This decision is of particular interest as such challenges to
arbitrators rarely come before the courts. It highlights yet again
the importance of clear drafting of arbitration clauses,
particularly when specifying the characteristics required of
arbitrators. If parties intend to limit their pool of potential
arbitrators to those with particular trade experience, then they
should explicitly say so in their clauses. It is a reasonable
assumption that the parties intend their arbitrator(s), whose
task is generally to decide a dispute by applying the law, to have,
or be able to have, a legal background.

Additional references
Company X v Company Y (unreported)
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Allocation of risk and project
insurance: the consequences
of inconsistency
Haberdashers’ Aske's Federation Trust Ltd and Ors v Lakehouse Contracts Ltd and Ors [2018] EWHC
558 (TCC)
19 March 2018

In Haberdashers’ Aske’s Federation Trust Ltd v
Lakehouse Contracts Ltd the High Court
considered the legal mechanisms by which
subcontractors in the construction industry
may benefit from project insurance policies
which they have not placed themselves. The
answer to this question would ultimately
determine whether project insurers were
entitled to bring a subrogated claim in the
name of an expressly identified insured against
its subcontractor.
Background
The local authority (Lewisham) entered into a Design and
Build contract with a Local Education Partnership (LEP) for the
works in 2009. In turn, the LEP engaged Lakehouse Contracts
Ltd (Lakehouse) as the main contractor for the works to the
school. Cambridge Polymer Roofing Ltd (CPR) was
sub-contracted by Lakehouse to perform roofing works.
Haberdashers School (Haberdashers) benefited from a Duty
of Care Deed from Lakehouse.
Under the Design and Build contract, the LEP was to maintain
project-wide insurance (the Project Insurance) which was
purchased from the Project Insurers. The named Insureds listed
in the relevant policy were the local authority, the LEP,
Lakehouse and any subcontractors of the LEP or Lakehouse of
any tier (of which CPR was one).
However, under clause 6 of CPR’s contract with Lakehouse, CPR
provided an indemnity to Lakehouse, and was required to obtain
its own insurance in respect of such indemnity. CPR duly
obtained insurance with a £5 million limit of cover. The
existence of this insurance was central to the arguments
advanced by Project Insurers.
While CPR were performing the roofing works, a fire occurred
which spread and caused extensive damage to the school
buildings. A claim was brought by Haberdashers and
Lewisham against Lakeside and CPR. Subsequently, a
settlement was reached whereby Lakehouse paid £8.75m in
damages to the local authority. The settlement funds were
paid by the Project Insurers.

The Project Insurers sought to exercise subrogation rights under
the Project Insurance in the name of Lakehouse in order to
recover the funds (at least in part) from CPR.
CPR sought a declaration that Lakehouse/the Project Insurers
were not entitled to pursue the claim for indemnity or
contribution under the terms of the Project Insurance as CPR
was entitled to the benefit of the insurance in place and that this
provided CPR to a defence to the claim by Lakehouse.
The issue to be decided was whether CPR was in fact an
insured party.

Decision
At the centre of the deliberations was how and in what
circumstances a multi-party project insurance affords insured
party status to any particular sub-contractor, and the effect on
this analysis of any obligation on the sub-contractor to itself
procure liability insurance.
There was no doubt that the definition of insured parties was
wide enough to include CPR. However, while CPR asserted the
common intention was to afford protection to it, the Project
Insurers asserted that the fact that CPR was to obtain its own
insurance demonstrated that it was not intended to be an
insured party.
Fraser J considered three alternative mechanisms by which an
unnamed subcontractor might acquire status as an insured
party under the Project Insurance: (a) agency; (b) standing
offer; and (c) contract by conduct.
Agency
Fraser J first considered the application of the principles of
agency, applying National Oilwell (UK Limited) v Davy Offshore
Ltd, but from the outset had reservations that this represented
a workable legal theory. The two main conceptual hurdles
were that:
••The person (ie CPR) for whom the agent (the placing insured)

professed to act must be a person capable of being
ascertained at the time the insurance was effected in order
for there to be an agency relationship. As CPR was not an
identified subcontractor at the time the Project Insurance was
put in place, the LEP could not be said to be acting as CPR’s
agent in providing cover; and

••The policy cannot be ratified by an unidentified principal who

has no insurable interest at the time the insurance was
entered into.

Fraser J was not persuaded that the principles of agency
adequately accommodated the situation.
Standing offer
The legal concept here is that an insurer may be taken to have
offered to insure all persons in a group who may not be
ascertained at the time that the policy is placed, but which
becomes ascertained as a member of that group. Here it might
be said that at the time CPR became ascertained as a
sub-contractor (ie when it entered the contract with Lakehouse)
it benefitted from automatic inclusion as an insured party
through an implied term in the contract between CPR and
Lakehouse. This analysis avoids the difficulties inherent in
ratification by a party that was not ascertained at the time the
policy was placed, as discussed above, and was the preferred
analysis of the court.
The problem with this, which defeated the argument in
Fraser J’s view, was twofold: (1) any implied term could not
prevail over the express intention of Lakehouse and CPR to
govern their relationship via separate insurance and/or (2)
there was circularity because the very contract with Lakehouse
which caused CPR to be ascertained contained a requirement
to insure which prevented CPR from being ascertained.
In the words of Fraser J (at paragraph 70):
“…with deemed (or actual) knowledge of the Project Insurance, CPR
expressly agreed a term that governed its relationship with
Lakehouse (and hence its involvement in the project) that it would
have its own insurance. That is directly contrary to there being an
intention that there would be an insurance fund which would be the
sole avenue for making good the relevant loss and damage.”
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Comment
This case deals with the unfortunate situation where contracting
parties have made provision for a project insurance policy to
cover both parties against losses but the underlying contractual
terms between the parties potentially undermine the existence
of any such cover. This conflict between the express allocation
of risk between the parties to the contract and the existence of a
joint insurance policy has proved a difficult question for the
courts in a number of reported cases. Cases discussed, not all of
which are obviously reconcilable include Stone Vickers,
Co-operative Retail Services and Gard Marine. Others not cited
include Tyco and Rathbone.
Here, the common sense approach might suggest that CPR was
indeed intended to benefit from the Project Insurance, but
ultimately the Court afforded primacy to a more literal
interpretation of the underlying contractual regime. The fact
that CPR was required to obtain its own insurance was a point
that was ultimately found to be key to the arguments. It
might be considered surprising that such an anodyne term
proved so pivotal.
It seems therefore that the debate as to whether, and in what
circumstances, the court should give primacy to express
allocation of risk within a contract as opposed to the inferences
to be drawn from the requirement to obtain an all parties project
insurance when determining subrogation rights is likely to
continue. The key point remains; even if an entity is within a
class of potential insured parties it should ensure that the risk
allocation and insurance provisions are fully consistent to
minimise the prospect of both subrogated claims and adding to
the already extensive case law in this area.

Conduct
CPR submitted that it had become covered by the Project
Insurance through means of acceptance by conduct. Of course,
a contract may be found to exist absent the usual offer and
acceptance analysis where the parties’ conduct can be said to
have resulted in a contract. It was argued that it was the common
intention of the LEP and Project Insurers that subcontractors be
covered by the Project Insurance. The problem with this, and thus
defeating the argument in Fraser J’s view, was that it elevated the
presumed common intention of the LEP and Project Insurers
above the express intention of Lakehouse and CPR to govern their
relationship via separate insurance.
Accordingly the challenges that CPR faced were principally
two-fold: (1) the express requirement that CPR obtain its own
liability insurance and the inferences that were drawn from this
term; and (2) the complex law surrounding agency and
ratification where the principal is not ascertained at the time
that the contract was entered into by the agent.

Additional references

The impact of Fraser J’s findings was that CPR was not an
insured party under the Project Insurance and was not therefore
entitled to protection against subrogated claims. Project
Insurers were therefore permitted to bring the subrogated claim
in Lakehouse’s name against CPR for the losses suffered as a
result of the settlement with Haberdashers and Lewisham.

Gard Marine and Energy Ltd v China National Chartering Co
Ltd [2017] 1 WLR 1793

National Oilwell (UK Ltd) v Davy Offshore Ltd [1993] 2
Lloyds Rep 582
Stone Vickers Ltd v Appledore Ferguson Shipbuilders Ltd
[1992] 2 Lloyd’s Rep 578
Co-operative Retail Services Ltd v Taylor Young Partnership
Ltd [2002] UKHL 17

Tyco Fire & Integrated Solutions (UK) Ltd (formerly Wormald
Ansul (UK) Ltd) v Rolls Royce Motor Cars Ltd (formerly
Hireus Ltd) [2008] EWCA Civ 286
Rathbone Brothers Plc v Novae Corporate Underwriting Ltd
[2014] EWCA Civ 1464
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Interpretation of conditions
precedent in property
insurance policies
Wheeldon Brothers Waste Ltd v Millennium Insurance Company Ltd [2018] EWHC 834 (TCC)
19 April 2018

In Wheeldon Brothers Waste Ltd v Millennium
Insurance Company Ltd the High Court
considered whether the Defendant insurer was
entitled to decline indemnity on the basis of
alleged breaches of conditions precedent
under a property policy. Judgment was given in
favour of the insured, with the Court
reaffirming established principles on the
construction of conditions precedent in
insurance policies (including the requirement
for clear language for such onerous terms,
resolution of ambiguities against insurers, and
avoiding overly scientific approaches to
policy interpretation).
Background
The Claimants owned a waste processing plant. The operation
of the plant involved the separation of the collected waste into
two categories: waste that could be further processed and
repurposed as a fuel, and waste that could not.
The Claimants insured the premises against fire with the
Defendant insurers under a policy commencing on 8 April
2014. Shortly afterwards, in response to necessary remedial
works to the workings of the plant, the insurers’ surveyors
undertook a risk assessment. The contents of this report
(including ‘Risk Requirements’) were incorporated into
endorsements to the policy.
On 22 June 2014 the plant suffered a fire. The insurers
subsequently declined cover on the basis of breach of
multiple conditions / warranties, including: where to store
combustible waste outside operating hours; removal of
combustible waste outside operating hours; and maintenance
of machinery generally.
The insured sought declarative relief in the High Court. The
Court was asked to consider the following points,
amongst others:
••whether the relevant provisions were conditions precedent for

the purposes of the policy;

••whether such conditions precedent were effectively

incorporated into the policy;

••how such conditions precedent were to be interpreted and the

extent to which the insured may have breached their
requirements; and

••the applicability of a co-insurance clause.

Decision
The decision of Jonathan Acton Davis QC (sitting as a Deputy
High Court judge) involved a detailed analysis of the facts of
the case.
Notwithstanding the confusing factual matrix between
inception of the policy and the fire (with the endorsements to
the policy purporting to replace terms of the original policy and
the incorporation of conditions included in the surveyors’
reports), the relevant provisions were effective conditions
precedent for the purposes of the policy. The most contentious
of these required that combustible materials must be stored at
least 6 metres from any fixed plant or machinery.
Principles on the construction of
conditions precedent
The judge cited established principles on the interpretation of
insurance contracts, namely that:
••insurers are presumed to understand the nature and practice

of the entity/trade being insured (Noble v Kennaway);

••in general, any ambiguities in the wording of cover should be

resolved against the insurer;

••the courts will treat conditions precedent as “onerous or

draconian” terms. A court will not uphold such conditions
unless the insurer has clearly spelt out the terms (Pratt v
Aigaion Insurance); and

••a policy must be interpreted by reference to “what a

reasonable person having all the background knowledge which
would have been available to the parties would have understood
them to be using the language in the contract to mean”, in the
light of the clauses’ natural meaning and intended
purpose (Chartbrook Ltd v Persimmon Homes Ltd as cited in
Arnold v Britton).

In this context the case is useful in reaffirming long-established
principles of construction and interpretation of insurance
contracts, especially in relation to conditions precedent.

Application of principles (“storage”
and “combustible”)
Although much of the judgment revolved around the facts of the
placement and fire, it does provide illustrative examples of the
application of the above principles.
A key condition precedent which the Court found to be
successfully incorporated into the policy mandated that
combustible materials were to be stored a minimum of
6 metres from fixed plant and machinery. As a matter of fact,
there were multiple areas within the plant where surveyors and
experts (inspecting the premises after the fire) had found
materials within 6 metres of fixed machinery. The parties
differed on the proper interpretation of ‘storage’ and
‘combustible’ under the policy.
••Storage

The Defendant insurer argued that ‘storage’ meant the
placement or keeping of materials, whereas the insured
argued that the term ‘storage’ denoted a deliberate decision
– an intentional designation to link items with a location.
Incidental and temporary placement of materials – such as
would be unavoidable in the operations and processes of the
plant – should not be considered ‘storage’.
The Court accepted the insured’s argument, commenting that
‘storage’ imports a “degree of permanence” and a “deliberate
decision to designate an area to place and keep material”. The
insurer’s interpretation was too wide and did not reflect the
natural meaning of the contract, nor the parties’ intention.
••Combustible

Both parties’ experts agreed upon a scientific definition of
“anything that burns [or smoulders] when ignited”. The insurer
argued that as the plant was engaged with sorting waste with
the aim of refining some of it into a fuel, material considered to
be ‘combustible’ would be involved throughout the process
and could not be definitively excluded at any point. As such,
any materials involved in the process should be considered
‘combustible’ (even if material that had been sifted out (eg
glass, stones and soil), described as “trommel fines”).
The insured’s expert noted the difference between a
layperson’s concept of ‘combustible’ (including, for example,
cardboard and paper) and a scientific concept (including, for
example, the combustibility of diamonds or metal in certain
conditions). While ‘trommel fines’ may be considered
‘combustible’ on a scientific basis, they would not be
considered so by a layperson.
The Court applied the principles of construction set out
above: “if the underwriters had intended “combustible” to have a
meaning other than that understood by a layperson interpreting
the Policy, it was for underwriters to make that express in the
Policy”. The ‘combustibility’ of each instance of material would
have to be judged on a layperson’s understanding of the term
– which would not include ‘trommel fines’.
The Court applied these conclusions to each of the areas
considered to be potential breaches of the condition precedent,
and found no instance where the appropriate interpretations of
both ‘storage’ and ‘combustible’ were aligned. Accordingly, the
Court found that the insured had complied with its obligations
as a matter of fact on a proper interpretation of the policy.
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Co-Insurance clause
The parties agreed that a ‘Co-Insurance material damage/
business interruption clause’ was operative at the time of the
fire, with the effect of restricting the insurer’s liability to 65%
(post-deductible) of any damage occurring after inception but
before certain requirements (set out in a covering email) had
been completed by the insured. Amongst others, the
requirements included one requiring storage of combustible
materials at least 6 metres from any fixed plant. The
commercial purpose was to reduce the level of cover whilst
various requirements remained unsatisfied.
The insured argued that the co-insurance clause cut across the
conditions precedent and provided (limited) cover even in the
event of breach, with the effect that the insurer would only be
entitled to limit its liability by 35% rather than decline cover. In
support of this interpretation, the insured relied in part on the
wording of the email.
The Court disagreed. There was nothing in the wording of the
policy or the covering email to suggest that the co-insurance
clause provided cover notwithstanding breach of a condition
precedent. Further, it was the language of the policy which was
significant, not the email, which provided at the end of the
co-insurance clause: “All other terms and conditions remain
unaltered”. However, in light of the judge’s earlier findings that
there had been no breach of the conditions precedent, this issue
was of no practical relevance.

Comment
The case is a useful re-affirmation of established principles on
the construction and interpretation of insurance policy wording,
especially those relating to conditions precedent.
••Insurers presumed to understand the business being insured:

Every underwriter should properly educate himself as to what
risks are being insured, given that a court will assume this
knowledge. It was unreasonable in this case for insurers to
claim a wide definition of ‘combustible materials’ (to include
all material being processed) and a wide definition of ‘storage’
(to include any placing of material) – conditions precedent
based on these interpretations were effectively incompatible
with the general operation of the insured business. A court
seeking to identify the intentions of the insured and insurer
is unlikely to adopt a construction which renders the
cover useless.

••‘Onerous or draconian’ terms: Insurers must be careful when

drafting conditions precedent that they may wish to rely on.
Although there is a temptation to draft such provisions
openly, with the aim of imposing broader obligations on an
insured, such drafting must also be sufficiently clear so as to
put the insured on notice of what it must (or must not) do,
and the consequences of any breach. For example, in this
case, the Court was unwilling to accept a wide definition of
‘storage’. If the insurer had wanted the condition to
encompass any temporary placement, resting or keeping of
materials, it should have made it clearer. A deeper
understanding of the insured’s business is likely to assist
insurers in selecting appropriate drafting.
From an insured’s perspective, care must be taken when
reviewing policy wording proposed by an insurer. Insureds
should work with their brokers to identify terms of the policy
that are expressed as conditions precedent, and consider
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negotiating the wording with insurers to better reflect the risk
being insured.
••Informed reasonable person: Neither insureds or insurers will

be able to rely on overly scientific, specialist or esoteric
definitions in the interpretation of insurance contracts. A
court will take the starting point of a reasonable person with
the background knowledge available to the parties at the
placement of cover, and interpret the language of the policy
from that viewpoint, with further regard to the intentions of
the parties and the ‘natural meaning’ of the wordings. To take
the example in this case, a layperson would not consider
diamonds and metals to be “combustible”.

To the extent that insureds or insurers wish to rely upon
specialist terminology or definitions, these should be explicitly
incorporated into the policy.

Additional references
Noble v Kennaway [1780] 2 Doug 511
Pratt v Aigaion Insurance [2009] 1 LL Rep
Chartbrook Ltd v Persimmon Homes Ltd [2009] AC 101
Arnold v Britton [2015] AC 15 1619
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Court of Appeal grants permission to
appeal on a point of law regarding
how insurers present claims for
mesothelioma to reinsurers
Equitas Insurance Ltd v Municipal Mutual Insurance Ltd [2018] EWCA Civ 991
4 May 2018

In Equitas Insurance Ltd v Municipal Mutual
Insurance Ltd, the Court of Appeal (Lady Justice
Gloster and Sir Jack Beatson) granted
reinsurers (Equitas) permission to appeal on a
point of law against an arbitral award in which
Lord Justice Flaux (sitting as judge-arbitrator)
had resolved all issues in favour of the
reinsured (MMI).
The questions which will now be determined in the Court of
Appeal relate to:
••how employers’ liability (EL) mesothelioma claims (arising

out of exposure to asbestos spanning a number of policy
years) should be presented to reinsurers and, specifically,
whether insurers may present 100% of a mesothelioma claim
to any applicable year of reinsurance cover of its own
choosing (an allocation method known as “spiking”); and

••if so, how the reinsurers’ rights of recoupment (eg from

reinsurers on risk for other applicable policy years) are
to be calculated.

This issue has vexed the reinsurance market for a number of
years and the industry will no doubt welcome some judicial
clarity on these important questions.

Background
The arbitration between MMI and Equitas raised questions
about how MMI should present mesothelioma claims to
reinsurers. For some time now the (re)insurance industry has
grappled with how to handle mesothelioma claims. One of the
difficulties arises from the fact that affected individuals are likely
to have been exposed to asbestos over a lengthy period which
can span successive employers and, consequently, multiple EL
policies (and, in turn, multiple reinsurance contracts).
The Compensation Act 2006 enables victims of
asbestos-related illness, or their estates or dependants, to claim
full compensation from any persons liable in negligence or in
breach of statutory duty for having exposed them to asbestos. It
is then open to the person who has paid the compensation to
seek a contribution from other negligent persons.
A similar position exists as regards insurance. The Supreme
Court commented (obiter) in Zurich Insurance PLC UK Branch v

International Energy Group Limited (IEG) that where the
Compensation Act 2006 applies, the compensating employer’s
insurer is liable to indemnify the employer for 100% of the
compensation even though it was not the only insurer on risk for
the whole of the relevant period of exposure. However, the
Supreme Court also recognised a new equitable right of
recoupment whereby the compensating insurer could call upon
the other insurers, and the insured, for contributions for the
periods when it was not on risk.
The present case concerns how a compensating EL insurer’s
subsequent claim against reinsurers should be presented.

The arbitral award
The judge-arbitrator found that:
••Implied allocation issue: MMI was entitled to present the

entire claim to any one year’s reinsurance contract. Flaux LJ
considered that since apportionment is not relevant in
determining the liability of the insurer (as per the Supreme
Court in IEG), there is no principled basis to conclude that
liability should be apportioned at the reinsurance level either.
However, Flaux LJ did acknowledge that there would need to
be equitable contribution and recoupment to iron out
unfairness and anomalies.

••Good faith issue: The duty of utmost good faith is limited in a

claims context to a duty not to act dishonestly in connection
with making a claim. Flaux LJ rejected Equitas’ argument that
MMI had breached this duty by presenting its entire claim to
a single reinsurance contract year, not least because it had a
contractual right to do so.

••Recoupment and contribution issue: MMI’s method of

contribution and recoupment had been correct. That method
involved apportioning the loss between the retentions and the
various layers of reinsurance in each of the applicable years of
reinsurance cover, in proportion to: (a) the amounts that
would have been borne by each such layer or retention if the
whole of the claim had been presented to each relevant year,
and (b) the relative amount of exposure which occurred in
each relevant year.

Leave to appeal granted
Equitas sought to leave to appeal on the following questions
of law:
••In the event of an insured employee being tortiously exposed

to asbestos in multiple years of EL insurance, and the EL

Insurance and reinsurance

INSURANCE AND REINSURANCE DISPUTES- 2018 REVIEW

Insurance and reinsurance

24

HERBERT SMITH FREEHILLS

insurer settling the employer’s claim without allocating the
loss to any particular year of exposure, is the EL insurer
obliged (in the absence of specific provision for this situation
in the corresponding reinsurances) to present any outwards
reinsurance claim in respect of that loss on a pro rata, time on
risk basis for the purpose of calculating reinsurance
recoveries, either because:
the contribution to the settlement of each engaged policy
must by necessary implication be treated as having been on
that basis (question 1); or
the doctrine of good faith requires the claim to be presented
on that basis (question 2)?
••If the EL insurer is not so obliged, and may present the claim

to a single year of his choice, how are the rights of
recoupment and contribution acquired by the reinsurers of
that year to be calculated (question 3)?

Section 69 (3) of the Arbitration Act 1996 states that:
“3) Leave to appeal shall be given only if the court is satisfied—
(a) t hat the determination of the question will substantially affect the
rights of one or more of the parties,
(b) t hat the question is one which the tribunal was asked to determine,
(c) that, on the basis of the findings of fact in the award—
(i) t he decision of the tribunal on the question is obviously
wrong, or

the issue of contribution in a (re)insurance context is unlike
the Fairchild situation where a victim does not need to prove
which employer caused the injury; there is considerable
force in the submission that a “top down” approach should
be taken to apportionment such that the higher layers of
reinsurance in subsequent years are made good first as they
should always be furthest from the risk; and
••it was just and proper to determine the issues at the appellate

level given the fact that the tribunal’s decision was open to
serious doubt; the parties had not excluded s.69 appeals;
and the issues are important for the insurance and
reinsurance industry.

Comment
Although there have been a number of arbitrations on the
difficult question of whether EL insurers can “spike”
mesothelioma reinsurance claims to a single reinsurance
contract, this is the first such case to come before the English
court. In deciding to grant permission to appeal Flaux LJ’s
decision, the Court of Appeal rightly recognised that these are
matters of importance for the (re)insurance industry on which
it will be helpful to have judicial guidance. The Court of Appeal
also emphasised that, notwithstanding its conclusion that Flaux
LJ’s decision was open to serious doubt, nothing said in its
judgment should be taken as reflecting any final views on the
issues in dispute, which will be considered at a hearing listed
for March 2019. No doubt insurers and reinsurers with
mesothelioma claims will be awaiting the outcome of the
appeal with interest.

(ii) the question is one of general public importance and the
decision of the tribunal is at least open to serious doubt, and
(d) that, despite the agreement of the parties to resolve the matter
by arbitration, it is just and proper in all the circumstances for the
court to determine the question.”
The Court of Appeal considered each limb of the test and
determined that Equitas was entitled to appeal the award. This
was on the basis that:
••the determination of all three questions would substantially

affect the rights of the parties;

••the questions were essentially the same issues which the

tribunal had been asked to determine;

••the questions are of general public importance, particularly

for the insurance and reinsurance industry which expects to
face claims for mesothelioma for many years to come;

••the decision of the judge-arbitrator is open to serious

doubt because:

Implied allocation issue: there is a seriously arguable case
that the insurance and reinsurance positions on allocation
should be treated differently;
Good faith issue: there is force to the submission that, if it is
correct that the reinsured has a choice as to how to allocate
its losses to its reinsurers, there could be some basis for a
duty of good faith in order to restrain the manner of the
exercise of that choice;
Recoupment and contribution issue: there is no authority to
support Flaux LJ’s approach; there is a strong argument that

Additional references
Zurich Insurance PLC UK Branch v International Energy
Group Limited [2015] UKSC 33
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Notifications in the spotlight again
The Cultural Foundation (doing business as American School of Dubai) and Anor v Beazley Furlonge
Ltd and Anor [2018] EWHC 1083 (Comm)
8 May 2018

In The Cultural Foundation & Anor v Beazley
Furlonge Ltd & Anor, the High Court ruled on
several preliminary issues of relevance to the
operation of liability policies including the familiar
issue of notifications and the operation of the
Third Parties (Rights Against Insurers) Act 1930.

against ADNEC’s and/or ASD’s claims overpaid defence
costs; and if so, whether ASD was entitled to claim indemnity
from the Excess Insurers under the 1930 Act, and if not,
whether the Primary Insurer was entitled to claim from the
Excess Insurers under the 1930 Act.
••Whether the Insurers were liable for post-judgment interest

on the claims.

Background

Decision

The case concerned an insolvent firm of architects, Robert
Matthew, Johnson-Marshall & Partners (RM). RM had two
professional indemnity policies (the Policies):

Notification of the ASD claim

••2008/09 Policy (30 March 2008 to 30 April 2009)

The issue for the Court was whether RM’s notification to
Insurers in respect of the ASD claim fell under the 2008/09
and/or 2009/10 Policy.

••2009/10 Policy (1 May 2009 to 30 April 2010)

The ASD claim had two potential causes:

The primary layer on both Policies was underwritten by Beazley
(the Primary Insurer) with a limit of US$10 million. The third to
sixth Defendants were excess insurers in respect of the
2008/09 Policy (Excess Insurers).

••RM’s incorrect calculations in respect of the columns for an

RM was involved in disputes with two Dubai-based developers:
the American School of Dubai (ASD) and the Abu Dhabi
National Exhibitions Company (ADNEC), together the
Claimants. The disputes were submitted to arbitration, in which
ASD and ADNEC were successful and granted awards against
RM of US$8.6 million and US$8.15 million respectively. With
RM in sequestration, the Claimants sought recovery of the
awards against RM’s insurers via the Third Parties (Rights
against Insurers) Act 1930 (the 1930 Act).

RM had made two notifications of circumstances:

It was common ground between the parties that the ADNEC
claim was properly notified under the 2008/09 Policy. The key
issue was whether the ASD claim fell for cover under the
2008/09 or 2009/10 Policy. This was important because if the
ADNEC and ASD claims fell into the same year, the Primary
Insurer’s liability would be capped at US$10 million and Excess
Insurers would have to indemnify ADNEC for the outstanding
amount. Conversely, if the ASD and ADNEC claims fell within
different policy years, the Primary Insurer would have to
indemnify the full amount of both the ASD claim and the
ADNEC claim.
There was a trial of a number of preliminary issues and it fell to
Andrew Henshaw QC sitting as a Judge of the High Court to
rule on the following (amongst others):
••Under which policy year(s) RM’s notification in respect of the

ASD claim fell.

••If the ASD claim fell within the same policy year as the

ADNEC claim and the Primary Insurer’s limit of liability was
eroded, whether the Primary Insurer was entitled to set-off

indoor athletics track (known as the Sector A Issue) and

••RM failing to factor acoustics into its designs for a theatre (the

Sector B Issue).

••31 March 2009 (to the 2008/09 Policy) – As the ASD project

progressed, there were concerns that RM’s architectural
designs lacked sufficient detail for contractors to coordinate
their work. In addition, RM delayed for several months in
providing the calculations for the columns, incurring much
criticism from those on the ASD project. On 30 March 2009,
RM received a notification of potential claims letter from the
quantity surveyors on the ASD project (the QS Letter). This
letter informed RM that ASD intended to pass on to it any
amounts paid to the main contractor for errors or changes in
design resulting from RM’s poor designs. Though there were
some complications as to which documents formed RM’s
notification to Insurers on 31 March 2009, the Court held this
notification included the contents of the QS Letter (the
March 2009 Notification).

••10 September 2009 (to the 2009/10 Policy) – In August

2009 upon investigations by the local authorities, it became
apparent that RM’s structural calculations in respect of the
columns were incorrect and that their structural stability was
compromised, prompting claims of negligence against RM
from the parties on the ASD project. On 10 September 2009
a notification was made to insurers, inter alia, attaching
communications with the parties on the ASD project and
providing a timeline of the meetings with the local authorities
(the September 2009 Notification).

The relevant notification conditions in the Policies were
as follows:

Insurance and reinsurance

INSURANCE AND REINSURANCE DISPUTES- 2018 REVIEW

Insurance and reinsurance

26

“Underwriters agree that any such Circumstance notified to them
during the Period of this Policy and which subsequently gives rise to a
claim after expiry of this Policy shall be deemed to be a claim first
made during the Period of this Policy
[…]
[“Circumstance” s]hall mean information or circumstances of which
the Assured is aware which suggests that a claim is likely to be made
against the Assured which the Assured may become legally liable to
pay and which arises out of the exercise and conduct of the Assured’s
Professional Business”.
On a review of the Policy wording and the case law (notably
HLB Kidsons v Lloyd’s Underwriters and Kajima UK Engineering Ltd v
The Underwriter Insurance Co Ltd), the Court held the following:
••RM was only able and obliged to notify Insurers of

circumstances of which it was subjectively aware and which, in
light of its knowledge, a reasonable person would have thought
was, on the balance of probabilities, likely to give rise to a claim.

••For a notification to successfully cover liability and costs

associated with a particular circumstance giving rise to a
claim it must “specify [the] particular failings or at least
categories of failings that a reasonable person would consider
likely to give rise to a claim” and that such failings must have a
“causal as opposed to a merely coincidental link” to the third
party claim. Although acknowledging that a “hornet’s nest”
notification of circumstances which could give rise to
numerous different claims was possible, the Court held that
analysis “of the objective construction of the insured’s notice
against the factual context in which it is served” must be
undertaken to determine exactly what circumstances an
insured had given notice of.

Applying the principles outlined above, the Court held that:
••The Sector A Issue was not successfully notified to the

2008/09 Policy by the March 2009 Notification. Although a
reasonable person on the basis of the circumstances described
(in particular in the QS Letter) would suspect that a claim
against RM was more likely than not, it was held that the March
2009 Notification did not refer to the Sector A Issue but to
other more general concerns with RM’s work. The judge
acknowledged that in the QS Letter “errors or changes in design
which are a result of a poor initial design by [RM]” was wide
enough to cover the fundamental defects to the columns but
that in context this was not included in this statement: RM had
already supplied and had accepted the calculations for the
columns, it was estimated that the construction of the athletics
track would be on schedule within two to three months and that
there was at the time no indication that RM’s calculations in
respect of the columns were incorrect. Rather the Court held
that the Sector A Issue was notified to the 2009/10 Policy by
the September 2009 Notification. This was because the
September 2009 Notification expressly dealt with the concerns
with the column calculations and because there were express
allegations of negligence which a reasonable person would
consider likely to give rise to a claim.

••The Sector B Issue was successfully notified during the

2008/09 Policy by the March 2009 Notification. This was on
the basis that a reasonable man on the basis of the March
2009 Notification would suspect that a claim was more likely
than not. Although the Sector B Issue was not mentioned
expressly (since the problems with acoustic design had not
yet come to light), it was held that they were included in the
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Notification Form, which stated that “it has become apparent
that many works have not been thoroughly coordinated between
the disciplines leading to the Contractor submitting numerous
RFIs” and that RM were reviewing their documentation for any
serious errors of coordination. The Court held that this
indicated that RM suspected that further errors would have
been made and that potential claims could arise, including as
it transpired the Sector B Issue.
As such the Court held that the ASD claim in so far as it resulted
from the Sector A Issue was notified under the 2009/10 Policy
and in so far as it resulted from the Sector B Issue was notified
under the 2008/09 Policy.

Right to choose
ASD had contended that if a prospective claim fell within both
the March and September 2009 notifications then it was
entitled to choose under which policy to advance the claim
referring in support to the South African judgment Immerzeel v
Santam Ltd. Ultimately it was not necessary for the Court to
determine this point because it did not conclude that any part of
the ASD claim was notified under both notifications. However,
in some interesting obiter comments, the Court approved
Immerzel. The judge commented that in the absence of an
exclusion of previously notified circumstances, and provided
that proper disclosure is made, there was no reason why an
insured should not place cover on a claims made basis for a later
year and rely on such cover if claims are made during that year.
Overpaid Defence Cost Set-off
If the ASD and ADNEC claims both fell within the 2008/09
year of cover and exceeded the primary layer limit of liability
(US$10 million), the Primary Insurer contended that it would
be entitled to reclaim a share of the costs it had incurred in
defending the ADNEC claim in proportion to the share of the
ADNEC claim which fell to be indemnified by the Excess
Insurers (the Overpaid Defence Costs). In addition the
Primary Insurer contended that it was entitled to reclaim the
Overpaid Defence Costs by way of set-off against the indemnity
to ASD and ADNEC or, in the alternative, by a payment from the
Excess Insurers.
It should be noted that the position in respect to set-off has now
been clarified by the Third Parties (Rights against Insurers) Act
2010 (the 2010 Act) which came into force on 1 August 2016
and preserves the insurer’s rights to deduct money owed to it by
the insured from the monies payable to the third party.

Is an insurer entitled to repayment of overpaid defence costs?
The 2008/09 Policy provided:
“In the event that a settlement is made with any party in excess of
the amount of the Limit of Indemnity, Underwriters’ liability in
respect of Defence Costs shall be in the same proportion that the
Limit of Indemnity bears to the sum which would be eligible for
payment but for the restriction of the Limit of Indemnity.”
The Court held that the Primary Insurer was not obliged by the
Policy to indemnify defence costs in excess of its share of the
liability for the third party claim. Contrary to the arguments of
the Claimants, the Court held that “settlement” in this context
covered both those reached by the parties through negotiation
and those imposed by the court or tribunal; it would be

“anomalous” if an insurer had unlimited liability for defence costs
simply by virtue of failing to reach a negotiated settlement.
Further, following Cox v Bankside Members Agency Ltd, it was held
that the Primary Insurer would have been entitled to recover the
Overpaid Defence Costs from RM. Rejecting arguments by the
Claimants that Insurers should bare the risk of overpaid defence
costs in cases that they managed and notwithstanding the
existence of market wording for such repayment, the Court chose
to imply a term into the contract such that the insured would repay
any overpaid defence costs. This was because without such a term
it would be impossible for the Primary Insurer to fulfil its obligation
to indemnify RM for defence costs as and when they are incurred
without paying RM sums for which it is not liable.

Is set-off available to an insurer to recover overpaid
defence costs from claimants under the 1930 Act?
As to the mechanism by which the Overpaid Defence Costs
would be repaid, though it was acknowledged by the parties
that the Primary Insurer would be entitled to set-off both at
common law and equity against RM, it was contested whether
this remedy would be available against ASD and ADNEC
claiming under the 1930 Act, which upon the insolvency of an
insured provides as follows:
“1(b)… if, either before or after that event, any such liability as aforesaid
is incurred by the insured, his rights against the insurer under the
contract in respect of the liability shall, notwithstanding anything
in any Act or rule of law to the contrary, be transferred to and vest
in the third party to whom the liability was so incurred.
[…]
“(4) U
 pon a transfer under subsection (1)… the insurer shall… be
under the same liability to the third party as he would have been
under to the insured”.
Though it was acknowledged by the parties that legal set-off did
not transfer (see International Energy Group Ltd v Zurich Insurance
Plc UK), the Court held that equitable set-off was transferred
under the 1930 Act. Notwithstanding Cumming-Bruce J’s
comments in Murray v Legal & General Assurance Society Ltd that
only rights and liabilities in relation to the third party claimant
are transferred, the Court ruled that:
“The 1930 Act was not intended to give the third party claimant greater
rights against the insurer than those enjoyed by the insured, and
contains no provision to that effect… The third party claimant takes the
transferred rights subject to the terms of the policy and to any defences
which the insurer would have had available to it in respect of the claim”.

Are the third party claimants and/or primary insurers able
to recover overpaid defence costs from excess insurers?
The Claimants argued that if their indemnities were reduced by
way of set-off in respect of the Overpaid Defence Costs they
would be entitled to claim this shortfall from the Excess Insurers
since their liabilities had not been completely discharged. The
Court held, however, that although RM would be have been able to
claim the set-off costs from the Excess Insurers (provided they
were incurred with their consent, etc) such a claim could not be
transferred under the 1930 Act. The judge held that this was
because the Claimants were not the third parties under the 1930
Act to whom liability in respect of the defence costs was owed:
rather it was to RM’s defence lawyers, and it was they (if anyone)
to whom rights would be transferred under the 1930 Act.
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It was by this same reasoning that the Court held that the
Primary Insurer could not recover the Overpaid Defence Costs
from the Excess Insurers by virtue of the 1930 Act,
notwithstanding the fact that RM was liable to the Primary
Insurer for the Overpaid Defence Costs.
Post-Award Interest
Finally, it fell to be considered whether the Insurers were liable
for post-award interest in respect of the ASD and ADNEC claims.
The issue hinged on whether such interest fell within the scope of
“compensation” in the insuring clause. The Claimants argued that it
was covered as sums which would have been gained in interest fell
within the general understanding of “compensation” (which
expressly included other legal liabilities beyond the “claimant’s
costs and expenses”) and since there was no difference in principle
between legal liability for post-award interest (which has been
held covered under insurance – see Cox) and legal liability for
pre-judgment interest. The Court, however, favoured the Excess
Insurers’ argument that while an award of interest may be said to
amount to “compensation”, it is not a right which arises out of an
insured peril (ie the insured’s business) but rather the delay in
paying damages, and as such not indemnifiable under the Policy.

Comment
Although the Court’s overall judgment is fact specific, turning
on the particular terms used in the Policies and the
circumstances surrounding the notifications, there are several
points of general interest to professional liability and insurance
policies more generally.
••The Court’s discussion on RM’s notifications in respect of the

ASD claim provides useful guidance and a helpful case study
on the law and its application in relation to the notification of
circumstances giving rise to a claim under a professional liability
policy. Although providing some comfort to policyholders that a
“hornet’s nest” style notification will provide cover for numerous
claims which are yet to materialise, insureds still need to be
careful to ensure that such notifications capture all relevant
aspects, including background, relevant correspondence and
proposed ways forwards to protect the coverage position.

••The finding that insureds will be obliged to reimburse any

overpaid defence costs by way of set-off will be of some
comfort to insurers. Though this and the insured’s right to
claim the shortfall from the excess layers are available, it is
advisable that express terms setting out the repayment and
indemnification of overpaid defence costs by a primary
insurer are included in policies and that the excess layer are
engaged as soon as it appears that liability to the third party
claim may exceed any indemnity limits.
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HLB Kidsons v Lloyd’s Underwriters [2008] EWCA Civ 1206
Kajima UK Engineering Ltd v The Underwriter Insurance Co
Ltd [2008] EWHC 83 (TCC)
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International Energy Group Ltd v Zurich Insurance Plc UK
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2 QB 495
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Court of Appeal upholds payment of
costs by non-party insurer
Travelers Insurance Company Ltd v XYZ [2018] EWCA Civ 1099
17 May 2018

The Court of Appeal upheld an order for costs
against an unsuccessful Defendant’s insurer,
under section 51 of the Senior Courts Act 1981.
Even though the claims in issue were
uninsured, the insurer had paid the costs of the
defence and influenced the conduct of the
claims. Further, the insurer had effectively
dissuaded the insured from disclosing its lack
of insurance to the Claimants, which prolonged
the Claimants’ involvement in the litigation.
Background
In 2012, a number of claims were brought under a Group
Litigation Order (GLO) in respect of defective breast implants.
About 1,000 claimants joined the GLO. 623 of those claims
were brought against Transform Medical Group (CS) Ltd
(Transform), a private hospital which had supplied the defective
breast implants.
Transform had a product liability policy in place with Travelers
Insurance Co Ltd (Travelers) in relation to 197 claims made
against it, but was uninsured in respect of the remaining
426 claims.
In December 2013, the Chief Executive Officer of Transform
provided a witness statement, which satisfied the Court that
Transform had confirmed that it had insurance adequate to fund
its participation in litigation.
In April 2014, Transform’s insurance position was revealed to
the Claimants’ solicitors, by which time expert evidence
showed that it was likely that the Claimants would be
successful against Transform.
In June 2015 Transform entered insolvent administration and in
August 2015, the covered claims were settled, with Travelers
paying both damages and an agreed portion of common costs
referable to the covered claims. The action in respect of the
uninsured claims led to judgment in default being entered in
May 2016. Transform was insolvent and unable to pay damages
or costs. The Claimants therefore sought to recover the balance
of their common costs (ie costs common to the insured and
uninsured claims), from Travelers.

First instance decision
In January 2017, Lady Justice Thirwall (as she by then was) who
had managed the GLO in the High Court, made an order that
Travelers pay the Claimants’ costs under section 51 of the Senior
Courts Act 1981. Amongst other things, section 51 provides that

the costs of and incidental to all proceedings in the High Court
shall be in the discretion of the Court, and the Court has full
power to determine by whom and to what extent the costs are
to be paid.
In making the order that Travelers pay the Claimants’ costs,
even though they did not provide insurance in respect of such
Claimants, Thirwall LJ emphasised the following facts:
••Litigation funding: Travelers funded the unsuccessful defence

of the 426 claims.

••Prolonged proceedings: Thirwall LJ was satisfied that, but for

Travelers’ involvement: (i) Transform would have disclosed its
insurance position to the Claimants at an early stage; and
(ii) the claims would not have been brought (or would have
been discontinued), and therefore the costs in issue would not
have been incurred by the uninsured Claimants.

••Reciprocity: had the Claimants failed in their claims, they

would have been liable for Travelers’ costs. Travelers had the
potential to receive the benefits of a costs award in its favour,
but would have taken no risk itself.

Court of Appeal decision
Travelers appealed the High Court’s decision. It argued that, in
order to establish liability under section 51, it must be
established that the insurer controlled the litigation in its own
interest, and without paying appropriate regard to any
inconsistent or contrary interest of its insured, such that the
insurer can be said to be the “real party” to the litigation.
Travelers argued that liability under section 51 could not be
established in this case because it had not acted contrary to the
interests of the insured. In defending the issues common to both
the insured and uninsured, Transform and Travelers gave a joint
retainer to the solicitors on the record as their joint solicitors;
and Transform was closely involved in all the decision-making.
In Travelers’ submission, the operation of the joint retainer
appropriately balanced the interests of insured and the insurer,
such that that it could not be said that Travelers had
overstepped the mark. Therefore, Travelers argued, it was
entitled to insist on its rights under the policy, which did not
encompass liability for the costs of the uninsured claims.
Lord Justice Lewison in the Court of Appeal upheld the decision
of the High Court. In his judgment Lewison LJ reviewed the line
of authorities following TGA Chapman v Christopher which
consider the circumstances in which the court will exercise its
broad discretion under section 51 to order costs against a
non-party insurer that has funded the defence of litigation. It
was held that the court has a wide discretion in such
circumstances and to the extent that Citibank NA v Excess
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Insurance Co Ltd purported to lay down a series of conditions
before an order could be made, it was wrongly decided.
Lewison LJ found that Thirwall LJ had directed herself to the
correct question, that is, whether it was just to make the order
under section 51, which required consideration of whether the
circumstances of the present case were exceptional. In this
context exceptional is to be judged by reference to the range of
cases which come before the courts; not by reference to the
expectations of liability insurers. The court would also regard
as important the principle of reciprocity, that is the principle
that if a person funds and stands to benefit from proceedings
justice requires that if they fail they should pay the successful
party’s costs.
Travelers sought to challenge Thirwall LJ’s finding that, but for
Travelers’ involvement, Transform would have disclosed its
insurance position to the Claimants at an early stage. Travelers
submitted evidence showing that the advice given to Transform
by the solicitors on the joint retainer was given in Transform’s
interest and that the decision not to reveal that lack of
insurance was Transform’s own decision. Although Lewison LJ
agreed with Travelers’ interpretation of the evidence, he
nevertheless found that:
“Travelers’ desire not to reveal the details of the insurance policy
inevitably affected the advisers’ approach to the uninsured claims;
and Travelers’ interests were in play even when the uninsured claims
were being considered”.
Lewison LJ agreed that this case was exceptional for the reasons
emphasised by Thirwall LJ at first instance, accepting that she
had directed herself to the correct question, namely whether it
was just to make the order and had made a value judgment on
that question which as trial judge she was entitled to make.

Comment
Although the facts of this case were characterised as unique
relative to the previous authorities considering whether a
non-party insurer should be ordered to pay costs under
section 51, the judgment will serve as something of a warning to
liability insurers. The Court of Appeal’s judgment makes plain
that the court’s discretion under section 51 is a broad one and
that previous cases serve primarily to illustrate when, in the
event of similar facts, it would not be wrong for the court to
exercise discretion in a similar way. However, even similar facts
would not preclude another judge reasonably exercising the
discretion differently and the previous cases do not lay down
rules or principles which should be followed inflexibly.
Liability insurers will doubtless be somewhat concerned with
the decision but nevertheless take heed of the Court of
Appeal’s focus on the reciprocity of costs orders. If insurers
conduct the defence expecting to benefit from a successful
defence and recover costs from the unsuccessful claimant, they
can also expect the court to focus attention on them where
defendant insured is impecunious and cannot meet the
judgment or costs orders.

Additional references
TGA Chapman Ltd v Christopher [1998] 1 WLR 12
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IR 122
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Supreme Court considers a war
risks policy and provides some
helpful guidance on the issues of
proximate causes
Navigators Insurance Co Ltd & Ors v Atlasnavios-Navegacao LDS (formerly Bnavios-Navegacao LDA)
[2018] UKSC 26
22 May 2018

In Navigators Insurance Co Ltd & Ors v
Atlasnavios-Navegacao LDS, the Supreme Court
determined the meaning of “acting maliciously”
in the context of a war risks policy and
provided some helpful guidance on the issues
of proximate causes.
Background
A claim was brought by the owners of a vessel under a war
risks policy.
Venezuelan authorities had discovered three bags of cocaine
strapped to the hull of the owner’s vessel. The drugs had been
attached to the vessel by unknown third parties. There was no
suggestion that the owners or crew were implicated (although
the master and second officer were held to be so by separate
criminal proceedings in Venezuela). The Venezuelan authorities
detained the vessel. After 6 months, the owners treated the
vessel as a constructive total loss.
The issue which the Supreme Court was required to consider
was whether the vessel sustained a loss by an insured peril,
entitling the owners to recover the vessel’s insured value from
its insurers.
The policy covered loss of or damage to the vessel caused by:
••“capture seizure arrest restraint or detainment, and the

consequences thereof or any attempt thereat” (clause 1.2);

••“…any person acting maliciously…” (clause 1.5); or
••“Confiscation or appropriation” (clause 1.6).

Any detainment that prevented the owners from having free use
of the property for a continuous period of 6 months would, for
the purposes of determining whether there had been a
constructive total loss, be deemed to have deprived the owners
of the vessel without any likelihood of recovery (clause 3).
The policy excluded loss, damage, liability or expense arising
from “arrest restraint detainment confiscation or expropriation
under quarantine regulations or by reason of infringement of any
customs or trading regulations” (clause 4.1.5).

First instance and Court of Appeal decisions
Mr Justice Flaux in the High Court held that the owners were
entitled to recover the vessel’s insured value from insurers. He
concluded that the cause of the vessel’s loss was the malicious
act of unknown third parties in attaching drugs to the hull, and the
exclusion at clause 4.1.5 was to be read as subject to an implied
limitation that it would not apply where the only reason for such
infringement of customs regulations was a malicious act.
The Court of Appeal reached the opposite conclusion, finding
that there was no basis for such an implied limitation. Rather,
loss could be attributed to a malicious act of a third party and
excluded as arising from detainment by reason of infringement
of any customs regulations within the meaning of clause 4.1.5.

Supreme Court decision
The Supreme Court arrived at the same conclusion as the
Court of Appeal, and the appeal was therefore unanimously
dismissed, but did so for different reasons. Lord Mance gave
the leading judgment.
Throughout both the High Court and Court of Appeal
proceedings it had been common ground that the attempted
use by unknown third parties of the vessel for smuggling
involved the unknown third parties “acting maliciously” within
the meaning of clause 1.5. The owners’ case had been that loss
was caused by a person acting maliciously under clause 1.5
and that cover should not be undermined by the exclusion at
clause 4.1.5. The exclusion was intended to address losses
caused by detainment or confiscation etc. falling for cover
under clauses 1.2 or 1.6 rather than under clause 1.5.
The Supreme Court, however, decided during submissions that
it was necessary to re-examine this issue. The conclusion Lord
Mance reached was that clause 1.5 had to be read in context
and, in doing so, he determined that the drafters of the wording
had in mind referring to persons whose actions were aimed at
causing loss of, or damage to, the vessel, or to other property/
persons as a by-product of which the vessel is lost or damaged.
Lord Mance concluded that the present circumstances involved
no such aim since the detection of the drugs and the
consequent loss of or damage to the vessel was the opposite of
what the smugglers had intended. The clause also had to be
read in context of established authority at time of the drafting of
the wording in 1983. He therefore referred to the decisions in
The Mandarin Star and The Salem in reaching his conclusion that:

“…the concept of “any person acting maliciously” in clause 1.5 would
have been understood in 1983 and should now be understood as
relating to situations where a person acts in a way which involves an
element of spite or ill-will or the like in relation to the property
insured or at least to other property or perhaps even a person, and
consequential loss of, or damage to, the insured vessel or cargo. It is
not designed to cater for situations where the state of mind of spite,
ill-will or the like, is absent. In the present case, foreseeable though
the vessel’s seizure and loss were if the smuggling attempt was
discovered, the would-be smugglers cannot have had any such state
of mind. They were, on the contrary, intent on avoiding detection.”
The common ground that had existed between the parties –
that this was a case of persons acting maliciously – had been
based on the judgments of Colman J in The Grecia Express. Lord
Mance therefore also addressed these cases. His conclusion
was that the judgments of Colman J in those cases did not in
fact go narrower than his own view. Lord Mance considered that
Colman J was simply deciding the narrow issue before him in
that case, which was whether spite, ill-will or the like required
conduct targeted specifically at the insured property or its
owner, rather than casual or random vandalism. Colman J had
concluded that the conduct need not be directed towards the
insured interest; he had not determined any wider question.
Lord Mance therefore dismissed the appeal.
Lord Mance went on, however, to consider the position, obiter,
had he concluded that the loss arose from persons acting
maliciously. He considered two questions:
••Could clause 4.1.5 be read as having any application at all to

clause 1.5?

••If clause 4.1.5 could be read as having application to clause

1.5, whether the exclusion at clause 4.1.5 applied in the
particular circumstances.
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detainment was no more than an incident of the original
malicious act since the malicious act would not have caused the
loss without the seizure and detainment. Accordingly, “[I]t was
the combination of the two that was fatal.” He therefore concluded
(obiter) that, since the seizure and detainment arose from the
excluded peril of infringement of customers regulations, the
owners’ claim would nevertheless have failed had he concluded
that the claim could be made under clause 1.5.

Comment
The decision provides helpful clarity on the meaning of “acting
maliciously” in the context of war risks policies, namely
establishing that it requires an element of spite or ill-will or the
like in relation to the property insured or to other property or
persons, and consequential loss of, or damage to, the insured
vessel or cargo. The state of mind of the offending party is
therefore crucial to the test being satisfied. The judgment also
makes clear that this conclusion does not cut across the dicta of
Colman J in The Grecia Express which were directed to the
narrow question put to him in that case as to whether the spite,
ill-will or the like required conduct targeted specifically at the
insured property or its owner.
Lord Mance’s obiter comments on proximate causes also
provide helpful guidance on how the test of causation should be
looked at in this, or similar, factual scenarios. His judgment
reiterates the point that, whilst the general aim in insurance
claims is to identify a single proximate cause of a loss, that will
not always be appropriate and in some cases there will be
concurrent causes of the loss. The decision is therefore of
interest outside of the marine and war risks context through its
commentary on causes which will merely be incidental to a
proximate cause, and those causes which dominate and exclude
from relevance a later development.

As to the first question, Lord Mance concluded that clause 4.1.5
could be read as having application to clause 1.5. To find
otherwise would cause the surprising result that an insured
could improve its position by putting its claim under clause 1.5
rather than under cause 1.2 or 1.6. Further, by seeking to
establish a constructive total loss, the owners had to accept that
there had been a detainment which had given rise to loss. That
was exactly the circumstance envisaged by the exclusion at
clause 4.1.5.
As to the second question, Lord Mance agreed with the Court of
Appeal that there was no basis for an implied limitation to
clause 4.1.5 either as a matter of construction or causation. He
rejected the owners’ argument that the malicious act, rather
than the infringement of customs regulations, was the
proximate, effective or real cause of the insured loss. He did so
for two reasons. First, he viewed the malicious act as the
infringement of the customs regulations. Second, even if there
was a distinction between the malicious act and the
infringement of the customs regulations, they were not
necessarily competing proximate causes.
It was necessary in the circumstances to conduct “an exercise of
construction of the particular wording, giving effect at each stage to
the natural meaning of the words in their context”. His conclusion
was that, on a proper construction of the policy, there would be
two concurrent causes, being the malicious act and the seizure
and detainment. Drawing a parallel with the decision in
John Cory & Sons v Burr, he rejected the argument that the

Additional references
Nishina Trading Co Ltd v Chiyoda Fire and Marine Insurance
Co Ltd (The “Mandarin Star”) [1968] 1 WLR 1325
Shell International Petroleum Co Ltd v Gibbs (The “Salem”)
[1982] QB 946
Strive Shipping Corpn v Hellenic Mutual War Risks
Association (Bermuda) Ltd (The “Grecia Express”) [2002]
EWHC 203 (Comm)
John Cory & Sons v Burr (1883) 8 App Cas 393
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Green Light for New Automated and
Electric Vehicles Act
19 July 2018

The new Automated and Electric Vehicles Act
(the Act) represents the first legislative step
towards the UK Government’s aim of
establishing the UK as a world leader in the
development of driverless car technology and
creating “the most advanced and regulatory
framework for driverless cars in the world.” The
establishment of an insurance framework for
automated vehicles is an important step
towards the creation of a regulatory framework
for his dynamic and rapidly evolving sector.
Key provisons
The Act extends compulsory motor vehicle insurance to include
the use of automated vehicles. The key provisions in this respect
are as follows:
••For the purposes of the Act, an “automated vehicle” is defined

by reference to a list required to be created and maintained by
the Secretary of State of motor vehicles deemed to be
“designed or adapted to be capable, in at least some circumstances
or situations, of safely driving themselves” and which may
“lawfully be used when driving themselves, in at least some
circumstances or situations”.

••Liability for damage caused by an insured automated vehicle

when driving itself will sit with the insurer of the vehicle.

••Where an automated vehicle is not insured at the time of an

accident, the owner of the vehicle will be liable for any
damage caused.

••Where primary liability sits with the insurer, the injured party

(which includes the human driver of the vehicle) will be able
to claim compensation in line with existing practices.

••The insurer has a statutory right to claim against any other

person who was liable for the accident under existing
common law and product liability laws.

The Act provides that an insurer’s or vehicle owner’s liability for
an accident may be reduced under the Law Reform
(Contributory Negligence) Act 1945 to the extent an accident,
or the damage resulting from it, was caused by the injured party.
Further, the Act provides that:
••Insurers and owners of automated vehicles will not be liable

to the person in charge of the vehicle where the accident it
caused was wholly due to the person’s negligence in allowing
the vehicle to drive itself when it was inappropriate to do so.

••An insurance policy may exclude or limit an insurer’s liability

for damage suffered by an insured person arising from an

accident occurring as a direct result of (i) software alterations
made by the insured person (or with their knowledge) that are
prohibited under the policy or (ii) a failure to install
safety-critical software updates that the insured person
knows, or ought reasonably to have known, are safety-critical.

Definition of automated vehicles
For the purposes of the list of automated vehicles that the
Secretary of State is required to produce and maintain, a
vehicle is defined as “driving itself” if it is “operating in a mode in
which it is not being controlled, and does not need to be monitored,
by an individual”. This definition clearly catches vehicles with
Level 4 and Level 5 automated capabilities on the SAE
International J3016 Standard (the SAE Standard). However, as
previously noted, the position with respect to Level 3 vehicles is
arguably unclear.
This uncertainty was raised when the Bill was debated in the
House of Lords and it was proposed that the Act adopt the
definitions used in the SAE Standard. Baroness Sugg,
Parliamentary under Secretary of State for Transport, made
clear that the Act does not apply to Level 3 vehicles. She
stressed that it applies only to highly and fully automated
vehicles and not to vehicles with lower levels of automated
technology or utilising advanced driver assistance systems, no
matter how sophisticated.
With respect to the SAE Standard, Baroness Sugg explained
that the Act does not define automated vehicles by that
Standard on the basis that it lacks the precision needed for type
approval and regulation; providing only broad descriptions of
capabilities which can change over time.

Lacuna surrpunding level 3 vehicles
By excluding Level 3 vehicles from the scope of the Act, there
appears to be a risk of a lacuna developing as regards recovery
by third parties involved in accidents with Level 3 vehicles. For
example, if a Level 3 vehicle is operating with active cruise
control and something goes wrong with the system, the driver
might not have the opportunity to react before there is an
accident. Ordinarily, the injured third party would have an action
in negligence against the driver. However, the driver may be able
to successfully demonstrate in this case that he/she was not
negligent because he/she did not have an opportunity to react
when the active cruise control failed. In such a scenario the law
of negligence may be of little assistance to the injured third
party. Instead, the injured third party may be left facing the
prospect of a product liability claim against the manufacturer;
precisely the situation that the Act seeks to avoid with respect
to highly and fully automated vehicles.

Assessment of the impact and effectiveness of
the classification of automated vehicles
Following an amendment proposed by the House of Lords,
section 7 of the Act requires the Secretary of State to prepare a
report assessing (a) the impact and effectiveness of classifying
automated vehicles by way of a maintained list, and (b) whether
the Act ensures that appropriate insurance or other
arrangements are made in respect of vehicles that are capable
of safely driving themselves. That report is required to be laid
before Parliament no later than two years after publication of
the first list of automated vehicles.

Access to data
Automated vehicles will generate, collect and process
enormous quantities of data. That data is likely to be critical for
establishing the cause of an accident and the attribution of
liability. It is for this reason that countries such as Germany have
passed legislation requiring automated vehicles to be fitted with
‘black boxes’ that will record whether the human driver or the
system was in control of the vehicle at all times. Significantly,
the Act is silent both on vehicle data capture and access.
The fact that these issues are left unresolved was noted by a
number of industry commentators as the Bill made its way
through Parliament. It was also raised by the House of Lords
during the Bill’s Second Reading. The explanation for the Act’s
silence appears to be a concern on the part of the Government
to avoid adopting a position that is contrary to that ultimately
taken at the international level. In a letter to the House of Lords
in March 2018, Baroness Sugg indicated that it is expected that
‘black boxes’ will be regulated on an international basis and that
it would be against the UK’s interests to act unilaterally before
decisions have been taken at the international level.

Conclusion
The establishment of an insurance framework for automated
vehicles is an important step towards the creation of a
regulatory framework for this dynamic and rapidly evolving
sector. However, in keeping with the Government’s stated
preference for incremental regulation, the Act is deliberately
narrow in scope and leaves a number of important issues
unresolved. These issues must be addressed if the Government
is to achieve its aim of creating the most advanced regulatory
framework for driverless cars in the world.
In this respect, the Government commissioned a detailed
review of UK driving laws by the Law Commission in March this
year. The Commission is due to issue an initial scoping paper by
the end of 2018.
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Sanctions clauses in a changing
sanctions regime
Mamancochet Mining Ltd v Aegis Managing Agency Ltd and Ors [2018] EWHC 2643
12 October 2018

The High Court held that, in order to avoid
payment of a claim, insurers were required to
show that payment would expose them to
sanctions under US or EU law. A mere exposure
to the risk of a sanction was not sufficient.
Background
The case concerns the interpretation of a sanctions clause in a
marine cargo insurance policy (the Policy).
The Policy was issued by various Lloyd’s syndicates and subject
to English law. It protected the assured (Metalloyd Ltd) against
the risk of theft of two cargoes of steel billets shipped from
Russia to Iran. Sometime between 22 September and 7 October
2012, the goods were stolen from the bonded storage in which
they were held. The assured submitted a claim under the Policy
sometime after 8 March 2013.
The Defendant insurers resisted payment on the basis of the
‘Sanction Limitation and Exclusion’ clause in the Policy, which
relevantly provided that:
“….no (re)insurer shall be liable to pay any claim [that]…would
expose that (re)insurer to any…trade or economic sanctions, laws, or
regulations of the European Union, United Kingdom or the United
States of America”.

Decision
The Court determined that there were three main issues
for decision:
••What is the proper interpretation of the sanctions clause in

the Policy?

••As a matter of fact, would payment of the claim “expose”

insurers to US and/or EU sanctions within the meaning of the
sanctions clause in the Policy?

••If the question above is answered affirmatively, are insurers

prevented from relying on the sanctions clause by virtue of
the EU Blocking Regulation?

The Court’s findings on each issue are examined below.
Contractual Interpretation (First Issue)
Insurers argued that, on its true construction, the sanctions
clause provided that they were not liable to pay a claim where
there was a risk of exposure to any sanction. Therefore, the
insurers argued, they were entitled to avoid payment of the
claim if they could show that there was a risk that the relevant
government agency might have concluded that insurers had

engaged in prohibited conduct (when in law there was not or
might not be such conduct) and so impose a sanction.
The Court found against the insurers. It held that the sanctions
clause required insurers to establish that payment would put
them in breach of applicable laws and thus expose them to
sanction. The Court noted that the clause did not refer to the
risk of being exposed to any sanction, but rather requires that a
payment of a claim “would expose” an insurer to sanction. Clear
words would be required if the mere risk of a sanction was to
entitle an insurer to avoid paying the claim. Nor was the effect of
the sanctions clause, if engaged, to extinguish the insured’s
claim as insurers argued. As a result, if proceedings were
commenced to stop the limitation period running, there was no
difficulty in staying such an action for the period during which
the insurers’ liability to pay was suspended by the sanctions.
It therefore fell to the Court to decide whether payment of the
claim in question would in fact expose the insurers to sanction
under US or EU law.
US and EU Sanctions Regimes (Second Issue)

The US Sanctions
Of the 11 Defendant insurers, 9 were US owned or controlled
foreign entities (USCFEs). Section 560.204 of the Iranian
Transactions & Sanctions Regulations (ITSR) contains a
prohibition on the provision of “services” to Iran. It was common
ground that the provision of insurance cover, including payment
of a pre-existing claim, constitutes a “service”.
The parties agreed that:
••at the time the Policy attached (ie when the cargoes were

shipped from Russia to Iran on 23 and 25 August 2012
respectively), the ITSR did not extend to USCFEs. Therefore,
the insurers were not prevented from insuring the cargoes;

••at the time the cargoes were stolen (sometime between

22 September and 7 October 2012), the ITSR did not extend
to USCFEs and therefore the insurers would not have been
prevented from paying a claim under the Policy; and

••at the time the claim was submitted in March 2013, the ITSR

was extended to include USCFEs by section 560.215.
Therefore the relevant 9 insurers would have been prohibited
from paying a claim under the Policy and would have been
exposed to sanctions

Effective from 18 October 2015, the Joint Comprehensive Plan of
Action (JCPOA), provided that Iran was to receive relief from
various international sanctions in return for various commitments
related to nuclear non-proliferation. On 16 January 2016, General
Licence H was issued by the US Office of Foreign Assets Control

(OFAC) which had the effect of permitting insurers to pay the
claim in question (provided such payment was made in sterling).
On 8 May 2018, President Trump announced that the US would
withdraw from the JCPOA. General Licence H was revoked,
subject to a wind down provision. The wind down provision
permitted transactions which would otherwise have been
prohibited by section 560.215 to occur until 4 November 2018.
The parties disagreed on the effect of the wind down provision.
The insured Metalloyd argued that the wind down provision
extended to transactions lawfully entered prior to General
Licence H. It therefore followed that the insurers were permitted
to pay a claim arising from an insurance contract entered prior
to 16 January 2018, including the claim in question.
In contrast, the insurers advanced an argument that the wind
down provision did not apply to transactions that arose prior to
the issue of General Licence H.
The Court held that, on a plain reading, the wind down provision
extended to all transactions that would otherwise have been
prohibited by section 560.215 (the insurance claim in question
being such a transaction). Therefore, the wind down provision
permitted payment of the insurance claim until 4 November
2018, and so payment by that date would not expose insurers to
a sanction within the meaning of the sanctions clause. While
there were exceptions to the wind down which might have
entitled insurers not to pay the claim (for example, if the steel
had been destined for military use) insurers had been unable to
prove this was the case. The Claimant was therefore entitled to
payment of its claim.

The EU Sanctions
Of the 11 Defendant insurers, 2 relied solely on EU law to resist
payment of the claim in question.
It was common ground that EU law permitted the provision of
cover at the time the Policy was written, and also permitted the
payment of the claim in question.
Nevertheless, the insurers submitted that because the relevant
authorities had either failed or refused to confirm that payment
of the claim was permitted, the insurers were exposed to the
imposition of sanction (or the risk of sanction).
The Court rejected the insurers’ argument, finding that such an
absence of confirmation did not expose insurers to sanction
because the payment of the claim in question was not
prohibited by EU law.
The EU Blocking Regulation (Third Issue)
The Claimant advanced an alternative argument to the effect
that, if payment would expose insurers to sanction, insurers
were prevented from relying on the sanctions clause of the
Policy by virtue of Council Regulation (EC) 2271/96, as
amended (EU Blocking Regulation). The regulation was
intended to protect against the effects of the extra-territorial
application of legislation adopted by a third country (including
various US sanctions against Iran). The Claimant argued that, by
relying upon the sanctions clause, insurers were complying
with US extra-territorial legislation in breach of the EU
Blocking Regulation.
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In light of the Court’s conclusion that payment of the claim
would not expose insurers to sanctions, the Court was not
required to express a final view on the Claimant’s alternative
argument. Nevertheless, the Court saw “considerable force” in
the insurers’ argument that the EU Blocking Regulation was not
engaged where an insurer’s liability to pay a claim is suspended
under a sanctions clause of an insurance policy. In such a case,
the insurer is not “complying” with a third country’s prohibition
but is simply relying on the terms of a policy to resist payment.

Comment
This decision seeks to highlight the importance of the use of
clear language to establish a common intention between parties
to an insurance contract. In determining that the sanctions
clause of the Policy did not permit insurers to avoid payment of
a claim by reason of the mere risk that a sanction may be
imposed, the Court commented that “…one would expect that an
assured would only be willing to agree that the insurer was not
obliged to pay an otherwise valid claim where the insurer was
prohibited in law from paying – rather than where there was merely
a risk that a relevant authority would (perhaps wrongfully) impose a
sanction on the insurer”. The Court went on to stress that clear
words would be required to establish a common intention that
insurers need not pay otherwise valid claims where there is
merely a risk that payment might be considered prohibited,
without having to show that payment was prohibited as a
matter of law.
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Claims for third-party declaratory
relief by underlying insureds
against reinsurers
Randgold Resources Ltd and Anor v Santam Ltd and Anor [2018] EWHC 2493 (Comm)
17 October 2018

In Randgold & Anor v Santam & Anor the High
Court considered applications for summary
judgment and for striking out of claims, largely
for declaratory relief. These included claims by
insureds against the reinsurer of a fronting
insurance arrangement. The Court investigated
the ability of a claimant to obtain declaratory
relief in relation to a contract to which he is not
a party, which in commercial cases requires
“exceptional circumstances”. In this case, the
circumstances were insufficient and these
claims were struck out. However, the naming
of an insured in a Cut-Through Clause in the
reinsurance contract may give that party
enforcement rights under the Contracts
(Rights of Third Parties) Act 1999, and the
Court declined to strike out or pronounce
summary judgment on this claim, preferring to
send it through to a trial hearing.
Background
Kibali owned hydroelectric power plants in the Democratic
Republic of the Congo. Kibali had the benefit of a Contractor’s
All-Risks insurance policy (the Insurance) covering works at its
plants. Randgold were an insured under the Insurance in respect
of other property, in addition to being an identified loss payee. In
November 2015 a flood caused damage to temporary and
permanent works at one of the Kibali-owned plants. Kibali and
Randgold accordingly claimed an indemnity under the Insurance.
The placement took the form of a ‘fronting’ arrangement – a
common approach in many countries by which insurance must
be placed directly with local insurers, who then reinsure all or part
of the risk out to international reinsurers. SONAS was the local
insurer under the Insurance, and Santam reinsured 100% of the
risk under a back-to-back reinsurance policy (the Reinsurance).
The Reinsurance included two clauses of particular importance:
••A ‘Claims Control Clause’ (CCC), which gave the reinsurer

Santam the power to “control the investigation, adjustment and
settlement” of claims under the Insurance.

••A ‘Cut-Through Clause’ (CTC). This provided that where a

claim had been made under the Insurance, if so instructed by

SONAS (and subject to other conditions), Santam would be
obliged “hereby to pay direct to [Randgold] with respect to any
claim under the [Insurance] the amount due from Reinsurers…”.
Santam took control of reviewing the claims under the Insurance
pursuant to the CCC and subsequently declined cover.
Kibali and Randgold made a series of claims. One of these –
Kibali’s claim for indemnity against SONAS under the Insurance
– was agreed by the parties to continue to trial. However, in this
hearing the Court was asked to consider SONAS and Santam’s
application to strike out (or for summary judgment on) the
remaining claims:
••a claim for indemnity (or declaratory relief) by Randgold

against SONAS;

••claims for declaratory relief by Randgold and Kibali in respect

of the Reinsurance between SONAS and Santam; and

••(as subsequently added by way of amendment) a claim added

for declaratory relief by Randgold against Santam in respect
of enforcement of the CTC pursuant to the Contracts (Rights
of Third Parties) Act 1999 (the 1999 Act).

Decision
The applications were put before Christopher Hancock QC
(sitting as a Deputy High Court Judge) in the Business and
Property Courts.
Randgold’s claim against SONAS
Randgold was found not to own the damaged property and
therefore to have suffered no loss. The judge was not persuaded
by an argument that Randgold had standing to bring the claim
as a named insured. Accordingly this claim was struck out.
Claims in respect of the Reinsurance
Kibali and Randgold sought declaratory relief in relation to the
terms and operation of a contract to which they were not party
– the Reinsurance between SONAS and Santam.
The judgment sets out a useful and comprehensive analysis of
the development of the law on how the court should exercise its
discretion to award declaratory relief: from the starting point of
requiring contested legal rights between the claimant of
declaratory relief and the other party, Gouriet v Union of Post
Office Workers with subsequent cases debating whether a
contractual nexus was required to qualify for relief, Meadows v
ICI and Rolls Royce v Unite the Union.

The most relevant and recent case was Federal-Mogul Asbestos v
Federal-Mogul, a private law case involving a claim for a
declaration in respect of reinsurance sitting above the
defendant’s insurance – a further degree of separation than that
considered in this matter. Christopher Hancock QC quoted
extensively from this case in his judgment.
It was clarified in Federal-Mogul that in commercial situations
(as opposed to earlier cases with public/trade union aspects):
“a person not a party to a contract generally has no locus […] to
obtain a declaration in respect of rights of other parties to that
particular contract at least where the contracting parties themselves
are not in dispute […] save perhaps in exceptional circumstances”.
In that case the judge found that there were not sufficient
exceptional circumstances. An argument based upon the
disinterest of the defendant in the proceedings (as insurers /
reinsurers were running the defence) did not overcome the
issue that there was no relevant dispute between the parties to
the relevant reinsurance contract. Additionally, the judge noted
that insurance arrangements by their nature cannot generally
be prayed in aid by non-parties – the availability of insurance to
a claimant or a defendant has no effect on the liability of one
party to another.
In our case Kibali and Randgold argued that the following
exceptional circumstances were sufficient to merit declaratory
relief for the purposes of the Federal-Mogul test:
••that as Santam was controlling the claim under the Insurance

per the CCC, it was effectively the opposing party;

••that Santam had refused to confirm that it would be bound by

a settlement or court decision in relation to liability under the
Insurance; and

••that SONAS had at all times acted as a “pure front” with the

Insurance and the Reinsurance operating back-to-back.

Christopher Hancock QC found that these circumstances were
not sufficiently exceptional to fall outside of the general
Federal-Mogul principle. Neither fronting nor claims control
provisions are uncommon in insurance/reinsurance
arrangements. The judge accordingly struck out these claims,
although did leave the question open to appeal.
Claim in respect of the 1999 Act
Under the 1999 Act a third party is entitled to enforce a term of
a contract if the contract provides so expressly, or where the
term purports to confer a benefit on the third party (provided
the parties did not intend the term to be unenforceable by the
third party) (s1 1999 Act).
The CTC in the Reinsurance did not expressly provide that
Randgold could enforce the term, but it did name Randgold as
loss payee (ie a beneficiary of an indemnity payment).
Christopher Hancock QC summarised the common principles
established in relation to s1 of the 1999 Act: that the parties
must intend for a benefit to be conferred (although the
conferring of such a benefit does not have to be the sole or
predominant purpose of the parties) and that this should be
assessed in accordance with normal principles of construction.
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Purporting to confer a benefit?
Santam and SONAS argued that the CTC did not purport to
confer a benefit on Randgold, on the basis that: (i) any benefit
under the CTC was purely conditional where no claim had yet
been made under the Reinsurance; (ii) the operation of the CTC
was subject to other conditions, some of which required
SONAS’s input; and (iii) the CTC merely described a ‘route’ for
Santam to fulfil its contractual obligations to SONAS.
Kibali and Randgold argued that a conditional right was still a
benefit, and challenged point (iii) by arguing that the CTC
benefited neither Santam (upon whom it imposed obligations)
nor SONAS (by removing any opportunity to earn interest on
the held funds) – Randgold was the only beneficiary of the CTC.
The judge agreed with the arguments put forward by Kibali and
Randgold, adding that the general purpose of such CTCs is to
cut out the middleman, benefiting the underlying insured by
bypassing fronting arrangements and ‘fast-tracking’ any
indemnity payments. The CTC clearly purported to confer a
benefit on Randgold.

Intention that Randgold should not be able to enforce
the CTC?
Santam and SONAS argued that the inclusion of ancillary
conditions to the CTC, requiring the input of SONAS, was
intended to render the CTC unenforceable by Randgold. They
further cited s1(4) of the 1999 Act, which stated that any
third-party right conferred is subject to the other terms of the
contract. The judge however agreed with Kibali and Randgold’s
contention that the other conditions merely qualified the right
conferred by the CTC, adding that s1(4) supports this
contention by envisaging the existence of third-party rights
notwithstanding that they may be subject to contractual
limitations. The parties did not intend that Randgold should not
be able to enforce the CTC.

Is declaratory relief appropriate?
The Court reviewed s1(5) of the 1999 Act, which holds that a
third party should have available to them “any remedy that would
have been available to him in an action for breach of contract if he
had been a party to the contract […]”. Santam and SONAS argued
that there had been no breach of the Reinsurance and so no
remedy was available.
Kibali and Randgold argued that s1(5) effectively put Randgold
into the position of SONAS in terms of potential remedies
against Santam. The judge agreed, concluding that a
declaration would be available to such a third party
notwithstanding the absence of an actual or anticipatory
breach of the relevant contract.
On the basis of the analysis set out above, Christopher Hancock
QC declined to strike out or pass summary judgment on the
claim in respect of the 1999 Act, and instead sent it forward to
be decided in trial hearing.

Comment
Randgold v Santam, albeit only a hearing to hear strike-out/
summary judgment applications, provides a useful summary of
the law on questions that arise from time to time with insurance
and reinsurance cases.
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Declaratory relief against reinsurers
Fronting insurance arrangements are not uncommon, especially
in developing countries. As such, companies in those
jurisdictions seeking to access international insurance markets
must do so through ‘fronting’, often involving back-to-back
insurance and reinsurance by which 100% of the risk is insured
with international insurers. The use of CCCs in these
reinsurance contracts means that the insurer may appear to be
fairly absent from any dispute or proceedings, with insureds
effectively ‘facing off’ against reinsurers.
It is important for claimant insureds to remember that the
reinsurance contract is separate and distinct to the insurance
contract, notwithstanding that it may operate on a back to back
basis and the reinsurer may be the primary contact in claims
handling under the insurance. A claimant insured will generally
not be able to seek declaratory relief against a reinsurer.
Successful cases on this point have generally had a public policy
aspect – the current judgment strongly suggests that a
commercial private law claimant will struggle to pass the
Federal-Mogul test of “exceptional circumstances”. The use of
fronting arrangements and CCCs will be likely insufficient to
pass this test, although we note that the judge left this question
open to appeal.
Operation of the 1999 Act
Parties negotiating a contract (for example, insurers and
reinsurers negotiating reinsurance cover) should be alive to the
possibility that they may be creating enforceable rights of a
third party. Although case law around the 1999 Act has
established that a benefit cannot be conferred on a third party
by accident (ie there must be intention to do so on the part of
the contracting parties), parties should be aware that the third
party may be able to sue on and obtain remedies in respect of
such provisions.

Additional references
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2002 (Comm)
Rolls Royce v Unite the Union [2010] 1 WLR 318
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Coverage for ‘Doomsday or
Armageddon’ data breach class
actions: insurance implications
of the Court of Appeal’s decision
in Morrisons
Wm Morrisons Supermarkets Plc v Various Claimants [2018] EWCA Civ 2339
22 October 2018

In Wm Morrisons Supermarkets Plc v Various
Claimants the Court of Appeal dismissed an
appeal against the High Court’s decision that
Morrisons was vicariously liable for its
employee’s misuse of data, despite:
(i) Morrisons having done as much as it
reasonably could to prevent the misuse; and
(ii) the employee’s intention being to cause
reputational or financial damage to Morrisons
itself. Companies now find themselves exposed
to potential UK data breach class action claims,
including for distress-based damages, based on
vicarious liability, even if they have appropriate
safeguards in place and even if they are the
intended victim of the breach.
Day by day businesses find themselves responsible for higher
volumes of personal data; and the risk of data breach claims is
exacerbated by the legislative changes made by the GDPR,
increasing public awareness of data protection issues and the
publicity that this case has attracted. In addition, the facts of
Morrisons were such that the company had been found not to be
in breach of data protection laws. Future class action claims may
be even easier to launch in circumstances where a company has
been found to breach the GDPR, for example, by not having
appropriate security measures in place. It is understood that
Morrisons intends to appeal to the Supreme Court.
One of the arguments put forward by Morrisons was that public
policy considerations supported an interpretation of the Data
Protection Act 1998 which avoids imposing a disproportionate
burden on the employer, particularly bearing in mind the
difficulty of securing something intangible like data, the potential
cost of ensuring compliance and the potential exposure of even
small entities to claims for compensation for distress by large
numbers of victims (as in the present case), all of which might
have a chilling effect on enterprise and efficiency.
The Court of Appeal’s response to this concern was to suggest
insuring the risk:

“The solution is to insure against such catastrophes; and employers
can likewise insure against losses caused by dishonest or malicious
employees. …The fact of a defendant being insured is not a reason
for imposing liability, but the availability of insurance is a valid
answer to the Doomsday or Armageddon arguments put forward…
on behalf of Morrisons”.
This echoes the comments of Mr Justice Langstaff at first
instance that many commercial entities will cover the potential
losses by appropriate insurance.
Given the Court’s response to the Doomsday or Armageddon
arguments, insurance for data breaches is likely to become
more important to policyholders.
There are a number of liability insurance lines that may respond
to data breach claims for vicarious liabilities, including most
obviously cyber insurance but also potentially data protection
cover in general liability insurance, employers’ liability
insurance, public liability insurance and professional indemnity
insurance (where the claims involve financial/professional
services breaches). As such, this should not be seen as solely a
cyber insurance issue.
A typical cyber insurance policy contains broad cover for data
breach claims, together with some costs of managing the
incident, making notifications and dealing with regulatory
(eg ICO) investigations – and potentially also ICO fines in some
circumstances. Whilst wordings vary quite significantly both as
to scope and legal efficacy, they may well cover vicarious
liabilities. That is not to say that claims will be straightforward.
There may well be scope for debate on whether insuring
clauses are triggered (eg on the basis that there is no direct
liability or fault of the company) and, even where they are,
non-disclosure issues may arise (eg in relation to policies and
procedures for managing data or cyber risks) or claims might
be excluded if sufficiently senior rogue employees were
involved – eg a director, or an employee colluding with a
director, whose intent may be attributed to the company.
Further, if the company committed any direct breaches then
insurability issues may also arise, particularly where any
conduct of the company was deliberate.
What is less clear is how the market will respond to this
enhanced exposure to vicarious liabilities. No doubt the
approach will vary between different insurers and different
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lines. Some insurers may be relatively sanguine if they consider
that their current wordings already cover this risk, albeit they
may look again at premium levels to ensure the risk is
appropriately priced in – particularly if the floodgates open on
data breach class action claims. Others may perceive an
opportunity, perhaps to extend express coverage or expand
their cyber book if appetite from policyholders continues to
increase, thus expanding market capacity for these risks in line
with current trends in the new data age (again, at an appropriate
premium). And yet others, without that appetite, may look to
manage their risk by narrowing, excluding or sub-limiting
coverage for vicarious liabilities. Of course, many insurers may
simply wait and see whether there is a successful appeal to the
Supreme Court, if not how the Court approaches the issue of
quantum and in any event whether Doomsday or Armageddon
has been prematurely prophesised.
However the market responds, the golden rule at the placing
stage is straightforward: policyholders and insurers should
consider in advance whether policies are intended to cover
these enhanced risks and ensure that wordings expressly reflect
that intention. But that might be easier said than done,
particularly where policies provide silent coverage by not
excluding cyber or data risks.
It will be interesting to see how this plays out and there may be
fertile scope for disputes regarding coverage for data risks going
forward, particularly where insurers have not priced in the cover.
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High Court applies SAAMCO
principle to find no assumption of
responsibility for losses flowing from
market forces
Manchester Building Society v Grant Thornton UK LLP [2018] EWHC 963 (Comm)
4 May 2018

The decision of the High Court in Manchester
Building Society v Grant Thornton UK LLP is a
useful illustration of how the scope of an
adviser’s duty under the SAAMCO principle
can operate to limit liability. In summary, the
Court held that an auditor’s negligent advice in
relation to the accounting treatment of interest
rate swaps caused a building society to incur
break costs of some £32.7m, but nevertheless
found that such losses were irrecoverable,
being outside the scope of the auditor’s duty.
The outcome of the case was driven by the Court’s view that it
would be a “striking conclusion” for an accountant who advised a
client as to how certain transactions could be treated in its
accounts to have assumed responsibility for the financial
consequences of those transactions. As a statement of
principle, that may appear self-evident. However, what makes
the decision both interesting and difficult is the fact that the
client in question entered into/continued the swaps only
because it was led to believe that the swaps would result in an
accounting treatment which removed volatility from its balance
sheet with resulting advantages for the assessment of its
regulatory capital requirements.

Background
Between 2004 and 2009, the Claimant, Manchester Building
Society (the Society) acquired and issued lifetime mortgages.
Interest accrued on the lifetime mortgages at a fixed rate and
therefore the Society needed to “hedge” its interest rate risk.
The Society did so by, among other things, entering into interest
rate swaps.
From 2005, the Society began to prepare its accounts in
accordance with International Financial Reporting Standards
(IFRS). This change meant that the interest rate swaps now
needed to be shown on the Society’s balance sheet. The swaps
were to be recorded at a “fair value”, meaning that any changes
in the fair value of the swaps (due to changes in present and
estimated future interest rates) would have to be reflected in the
Society’s profit and loss account.
Importantly, however, the mortgages which were being hedged
by the swaps were still shown in the Society’s accounts at

amortised cost rather than at fair value. This created an
accounting mismatch because fluctuations in interest rates
would be reflected in the Society’s profit and loss account for
the swaps but not for the mortgages. This mismatch would
result in the Society’s profits (and hence its capital) becoming
volatile which, in turn, could have a detrimental impact on the
Society’s regulatory capital requirements.
As a solution to this problem, IFRS permits entities with
derivatives to adopt an accounting policy known as “hedge
accounting” provided certain criteria are satisfied. Broadly, hedge
accounting would allow an adjustment to the value of the
hedged asset (the mortgage) on the Society’s balance sheet.
This means that the volatility caused by changes in the fair value
of the swaps could be mitigated by an opposite adjustment to
the value of the mortgages.
Hedge accounting is complex and its requirements are strict. In
the present case, the Defendant accountants, Grant Thornton
UK LLP (GT), incorrectly advised the Society in 2006 that it
could make use of hedge accounting for its lifetime mortgage
portfolio. This persisted until 2013 when the Society learnt that
it could not use hedge accounting. During this period, there had
been a sustained decrease in interest rates following the 2008
financial crisis which meant that the swaps held by the Society
were a liability rather than an asset.
When reported without hedge accounting, the Society’s
financial position was significantly worse than had previously
been stated in its audited accounts. The inability to apply
hedge accounting also meant that the Society’s balance sheet
was now fully exposed to the risk of volatility due to changes in
interest rates.
As a result, the Society was forced to close out the swaps,
incurring break costs of some £32.7m. The Society
subsequently brought a claim against GT to recover the break
costs, and various other losses, totalling £48.5m.

Decision
GT’s negligence was admitted from the outset and therefore the
key question for the Court was whether the financial losses
claimed by the Society (most significantly, the £32.7m break
costs) were recoverable. The Court ultimately concluded that
the break costs were not recoverable (though it did make an
award of damages of £315,345 in respect of certain other heads
of losses claimed by the Society).

Professional negligence

INSURANCE AND REINSURANCE DISPUTES- 2018 REVIEW

Professional negligence

42

In reaching this conclusion, the Court considered four questions:
(a) but for the negligence, would the loss have been incurred;
(b) was the negligence an effective cause of the loss; (c) was the
loss within the scope of GT’s duty of care; and (d) was the loss
too remote? This article considers the questions of factual/legal
causation and scope of duty in further detail below.
Causation as a matter of fact/law
The Court accepted that GT’s negligence caused the Society to
incur the break costs both as a matter of fact and as a matter of
law. The Court found that the Society would not have taken out
any more long term swaps (and would have closed any existing
swaps) “but for” GT’s negligent advice that the Society would be
able to apply hedge accounting (cause in fact). Similarly, the
Court found that GT’s negligence was an “effective cause” of the
Society’s losses (cause in law). In reaching this latter conclusion,
the Court explained how the use of hedge accounting was
intended to mitigate the effects of volatility in the fair value of
the swaps. Once the Society appreciated that hedge accounting
was not applicable, its balance sheet was exposed to the full
and unrestrained effects of the volatility of the fair value of the
swaps. It was that volatility which forced the Society to close
out the swaps in 2013 and thereby incur a substantial loss.
The accounting treatment therefore had “real consequences”
for the Society.
Scope of duty
Nevertheless, the Court found that the break costs incurred did
not fall within the scope of GT’s duty to the Society and were
therefore irrecoverable. The Court reached this conclusion by
applying the SAAMCO principle, explaining that the question
for the Court was whether GT had assumed responsibility for
losses of the type which were sustained in 2013 when,
following the realisation that hedge accounting was not
available, the interest rate swaps were closed out (and the
break costs incurred by the Society). The Court commented
that there were no hard and fast rules to be applied in this
context and recognised that cogent arguments could be put
forward on both sides in the present case. Ultimately, the Court
found that GT had not assumed responsibility to the Society in
respect of the break costs. A number of factors appear to have
influenced its conclusion:
••The Court noted that hedge accounting was concerned with

the manner in which swaps and mortgages were presented in
the Society’s accounts, rather than protecting the Society
from losses which would flow from its purchase of interest
rate swaps in circumstances where there had been a
sustained fall in interest rates.

••Although hedge accounting had the effect of protecting the

Society’s published profit and capital from changes in the fair
value of the swaps, such changes were nevertheless real and
exposed the Society to the risk of considerable loss regardless
of whether hedge accounting applied.

••The risk of loss came about by reason of the risk that

interest rates might fall (as in fact they did after the 2008
financial crisis).

••The Court considered that, had the parties been asked in

2006 whether GT (by advising that hedge accounting could
be used) was assuming responsibility for the risk of loss to the
Society in the event that there was a sustained fall in interest
rates, it was unlikely that they would have responded that GT
was doing so.
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••The fact that the advice was critical or that the losses were

foreseeable was not sufficient to show that GT assumed
responsibility for such losses.

When reaching its final conclusion, the Court said that it was
necessary to stand back and view matters in the round. Having
done so, it considered that it would be a striking conclusion for
an accountant who advises a client as to the manner in which its
business activities may be treated in its accounts to have
assumed responsibility for the financial consequences of those
business activities. The Court did not consider that the objective
bystander, or indeed the parties themselves, viewing the matter
in 2006 would have concluded that GT had assumed
responsibility for the Society being “out of the money” on the
swaps in the event of a sustained fall in interest rates. The Court
noted that the very same loss would have occurred if the swap
counterparties had exercised their rights to terminate the swaps
(as the regulator feared might well happen). This pointed to the
fact that the Society’s loss arose from market forces for which
GT did not assume responsibility.
However, this was a finely balanced decision and there were two
particular points in favour of the Society’s case which were
emphasised by the Court (although ultimately rejected):
Firstly, in determining the matters for which GT assumed
responsibility, the Court said that it was required to consider
whether the loss flowed from the “particular feature” of
the Defendant’s conduct which made it wrongful (per
Hughes-Holland at paragraph 38). A helpful indication of how
a first instance judge should go about answering that question
was to be found in Main v Giambrone & Ors. Applying this
guidance, the Court said that there was a cogent argument in
support of the Society’s case. In summary, the break costs,
which reflected the fair value of the swaps, were not only the
reasonably foreseeable consequence of GT’s negligence but
also flowed from the “particular feature” of GT’s conduct which
made its advice wrongful. The Court said therefore it could be
concluded that the losses were the type of loss in respect of
which GT had assumed responsibility.
Secondly, the Court commented that although the defendant in
a classic information case owes no duty of care to the claimant
in respect of his entering the transaction (per Hughes-Holland at
paragraph 35), GT owed a duty of care in respect of one
prospective consequence of the Society entering into the
transaction, namely, the volatility risk to which the Society’s
balance sheet was vulnerable from changes in the fair value of
interest swaps. Thus, if the information or advice had been
correct, there would have been no need to break the swaps and
the break costs would not have been incurred.
As explained above, while the Court saw merit in the Society’s
arguments, it ultimately found for GT on the basis that it did not
assume responsibility for the break costs. The Court also
dismissed most of the other claims for loss and held that only the
sum of circa £300,000 was recoverable (reflecting the
transaction costs of breaking the swaps and certain other costs).

Comment
The decision illustrates the difficulty faced by both parties and
the courts when seeking to apply the SAAMCO principle to a
particular set of facts. The judge in the instant case candidly
acknowledged that his own mind had wavered during the course
of considering whether GT had assumed responsibility for the
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type of loss incurred. Nevertheless, the Court was ultimately
unpersuaded that there had been an assumption of responsibility
because, in truth, the Society’s losses were the result of market
forces for which GT had not assumed responsibility.
This was a finely balanced decision, and the uncertainty in this
area of law highlights the importance of clearly defining the
scope of an adviser’s duty when agreeing engagement terms.
While one cannot cater for every contingency, it is often
possible to exclude liability for certain consequences of a
breach. This can considerably reduce the scope for litigation, as
relying upon the SAAMCO principle to limit liability should be a
solution of last resort.

Additional references
South Australia Asset Management Corpn v York Montague
Ltd [1997] AC 191
Hughes-Holland v BPE Solicitors [2017] 2 WLR 1029
Main v Giambrone & Ors [2015] EWHC 1946 (QB)
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High Court rules that a broker was
not in breach of duty in failing to
provide oral advice in relation to the
duty to disclose
Avondale Exhibitions Ltd v Arthur J. Gallagher Insurance Brokers Ltd [2018] EWHC 1311 (QB)
31 May 2018

In holding that a broker was not in breach of
duty by failing to give oral advice in relation to
the disclosure of criminal convictions, the
Court has provided a useful reminder of the
extent of a broker’s duty to advise in relation to
disclosure. The Court also held that a lack of
expert evidence materially limited, but did not
exclude, the possibility of a finding that the
broker breached its duty to act with reasonable
care and skill.
Background
The Claimant company (Avondale), run by a Mr and Mrs
Watkins, manufactured exhibition equipment. The Defendant
broker (Giles) arranged, on behalf of Avondale, a policy of
Commercial Combined Insurance with QBE Insurance (QBE) for
a number of years including the 2012/13 policy period. In
August 2012 there was a fire at Avondale’s premises that
caused serious damage including the destruction of trading
stock. Avondale duly made a claim under the Commercial
Combined policy. Following an investigation, QBE declined
cover and avoided the policy for 2012/13, as well as previous
years, on the basis that Mr Watkins' previous criminal
convictions had not been disclosed. At trial it was common
ground between the parties that QBE was entitled to avoid the
policy on the basis of non-disclosure. The essential issue for the
Court was to determine who was at fault for not informing QBE
about Mr Watkins' convictions.
Avondale’s case was that:
••Mr and Mrs Watkins had told Giles about the criminal

convictions and therefore Giles was in breach for not passing
this information on to QBE;

••Alternatively, whether or not Giles had been told about the

convictions, Giles was nonetheless in breach of duty by failing
to take proper steps to bring to Avondale’s attention the need
for appropriate disclosure.

Decision
The Court held that, as a matter of fact, Giles had not been
informed of Mr Watkins’ previous criminal convictions. It
therefore had to consider whether Giles was under a duty to
advise Avondale about the duty to disclose material facts and

whether it had complied with that duty. In assessing the scope
of a broker’s duty in this regard, the Court drew heavily from the
two leading authorities in this area, namely Jones v Environcom
Ltd and Synergy Health (UK) Ltd v GCU Insurance Plc. These lines
of authority establish that a broker:
••Must advise his client of the duty to disclose all

material circumstances;

••Must explain the consequences of not doing so; and
••Must indicate the sort of matters which ought to be disclosed

but which the client might not think necessary to mention.

The underlying rationale for the imposition of the above duties
on a broker is that non-disclosure can have harsh
consequences, not least because an insured client may not
appreciate the causative significance of the non-disclosure.
This is why, as stated in Jones v Environcom, it is important that
“the lay client is told of the paramount duty to disclose and what it
involves. Further, in case the client does not appreciate what may be
material, (as will often be the situation) he needs to be advised to err
on the side of caution so as disclose anything that might impinge on
the judgment of a competent underwriter in assessing the risk and be
helped to unearth such matters.”
In arguing that it had discharged its duty, Giles relied on certain
written advice which had been sent to Avondale concerning the
need for disclosure. In assessing whether written advice was
sufficient the Court cited the judgment of Flaux J in Synergy v
CGU where he stated that “[w]hilst it may be advisable to give such
oral advice in a particular case, whether it is necessary to do so and
whether the failure to do so is a breach of duty, will depend upon the
circumstances.” The Court went on to hold that, on the facts
before it, the written warnings Avondale received were
sufficient. Giles was therefore not liable.
In another important passage of the judgment the Court
emphasised the need for claimants to support allegations of
professional negligence with suitable expert evidence. The
Court stated, having cited a number of the key authorities, that
there was no “rule of law that expert evidence is required in every
case before a finding of professional negligence can be made.”
However, the Court then stated that “it is striking and significant
that Avondale asks the court to find that Giles fell below the standard
of reasonably careful and competent insurance brokers without
adducing any expert evidence as to the standards of that profession.”
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Comment
This case serves as a useful reminder about the scope of a
broker’s duties to clients regarding disclosure. While the Court
held that written advice could suffice, it would be advisable for
brokers to consider giving both oral and written advice
regarding disclosure. It would also be advisable for brokers to
carefully document the occasions on which that advice is given.
Further, if an insured is considering bringing a claim then
careful consideration should be given as to whether or not to
obtain expert evidence on the standard of conduct that the
broker should have observed. While expert evidence is not
always necessary, a claimant may face an uphill struggle in
establishing professional negligence by the broker without an
expert’s report.

Additional references
Jones v Environcom Ltd [2010] EWHC 759
Synergy Health (UK) Ltd v GCU Insurance Plc
[2010] EWHC (Comm)
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Brokers’ negligence – guidance on
the scope of the duty and causation
Dalamd Ltd v Butterworth Spengler Commercial Ltd [2018] EWHC 2558 (Comm)
4 October 2018

Mr Justice Butcher considered a negligence
claim against the Defendant insurance broker
arising out of a fire at a waste recycling facility.
The insured’s claim succeeded in part.
In his decision, the judge provided a useful recap on brokers’
duties, in particular their duty to advise clients on their
pre-inception duties of disclosure. Of particular note, he also
considered how causation should be analysed in brokers’
negligence cases where the insured has not pursued the claim
against its insurer to settlement, judgment or award. His
conclusion – which will be well received by brokers – was that
whether a good defence to the policy claim was available to an
insurer will be assessed on the balance of probabilities (ie a
yes/no basis), and not a loss of a chance basis. Whether there
was another defence available to the insurer, for which the
broker was not responsible, will likewise be assessed on the
balance of probabilities, although the issue of whether the
insurer would have pursued that point is to be assessed based
on loss of chance.

Background
As is often the case in brokers’ negligence claims, much turned
on the particular facts of the case, so it is important to
understand the background.
Doumac Ltd (trading as Ecocycle) operated a waste recycling
business at premises leased from another company, Widnes.
Both companies were owned by members of the same two
families. The Defendant, Butterworth Spengler (Butterworth),
was from September 2010 retained by both Doumac and
Widnes as their insurance broker.
For the policy year commencing 25 August 2010, Doumac
purchased (amongst other things): (1) property insurance
issued by Novae covering the buildings; and (2) contractor’s all
risks (CAR) cover with XL covering its plant and machinery.
Widnes had in place buildings and property owners’ liability
cover with Novae.
In February 2011, Butterworth and Doumac/Widnes discussed
whether business interruption (BI) cover should be obtained.
Butterworth obtained quotes and was instructed by Doumac to
put in place increased cost of working (ICOW)/additional
ICOW and stock debris removal cover (but not gross profit
cover) with Novae. All other policies were renewed for the
2011/12 policy year.
In January 2012, a storm caused damage to the premises. XL
indemnified Doumac for damage to plant and machinery, and
Novae settled Doumac’s claim under its ICOW cover. The storm

damage led to a build-up of waste stored outside the buildings
on the premises, and in late January 2012 an Environment
Agency (EA) inspection concluded this was a breach of license.
As a result of that breach, Novae cancelled its policies.
Butterworth obtained a quotation from Aviva (underwriting
through Core Underwriting) to replace Novae as Doumac and
Widnes’ property insurer. The quotation stated that it was a
condition precedent to Aviva’s liability that waste stored outside
should be kept a specified distance from buildings and
boundaries (External Storage Condition). The cover incepted
on 15 March 2012. As required by the policy, Aviva undertook a
survey on 17 July 2012, which identified breaches of the External
Storage Condition. The survey report was provided to both
Butterworth and Doumac.
By this time, Doumac’s finances had deteriorated and it ceased
trading on 31 July 2012. Its Directors set up a new company, JLS,
to take on parts of Doumac’s business, including most of the
plant and machinery. Widnes agreed JLS could operate from its
premises under a licence.
Butterworth was informed of the insolvency on 1 August 2012
and instructed to transfer Doumac’s policies to JLS to allow it to
operate. Butterworth contacted property insurer, Aviva, through
Miles Smith London Market Broking (Miles Smith, a broker in
Core Underwriting’s group) “to note change of name following
Ecocycle going into administration” and the following day
Butterworth informed their main contact in Miles Smith “of a
change of a trading name. All risk details, process and material facts
remain the same”. The XL CAR policy covering the plant and
machinery was renewed in the name of JLS on 25 August 2012.
There was a fire at the site on 21 October 2012. The premises
were destroyed and the remains of the buildings had to be
demolished. Claims were made: (1) by JLS and Widnes under the
property insurances with Aviva; and (2) by JLS under the CAR
cover with XL for damage to plant and machinery. Both insurers
argued the policy was voidable due to a number of material
misrepresentations/non-disclosures and Aviva alleged they
were invalid due to breach of the External Storage Condition.
Claim against the broker
JLS and Widnes assigned to Dalamd their rights under the Aviva
and XL policies and claims against Butterworth.
No proceedings were commenced against Aviva or XL, but
Dalamd commenced proceedings against Butterworth. Dalamd
alleged that Butterworth had (a) failed to give its clients
adequate guidance on their disclosure obligations to insurers
and the meaning and effect of the External Storage Condition;
(b) failed to obtain insurance which was not subject to an
argument it was voidable, and (c) did not advise JLS to obtain

loss of gross profit BI insurance or Widnes to obtain insurance
for loss of rent. Butterworth denied the allegations.

Decision
The judge rejected Butterworth’s more technical arguments that:
(a) the assignments to Dalamd were ineffective; and (b) there
could be no claim under the XL policy as JLS had no proprietary
interest in the plant and machinery. However the main focus of
the judgment was on whether there was a breach of
Butterworth’s duty and, if so, whether that breach caused loss.
Breach of duty
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••Was there some other ground, for which the brokers were not

responsible, on which the insurance would not have provided
an indemnity (eg the External Storage Condition) and, if so, on
what basis should it be determined whether insurers would
have pursued that argument?
Dalamd contended that issues of what the claimant would
have done are to be determined on the balance of
probabilities, but other issues (eg whether insurers would
have taken or compromised the other point) are to be
determined as a loss of a chance. The judge disagreed.
Whether another defence (for which the broker is not
responsible) exists is determined as a matter of law or on the
balance of probabilities; and issues of what the insurer might
have done as a matter of business (eg whether it would have
taken and pursued a point) are to be determined based on
loss of a chance.

Butcher J summarised the law on broker’s duties, including the
duty to take reasonable care to warn the client of the duty to
disclose and assist them in identifying matters to be disclosed
(per Jones v Environcom). He then considered each alleged
breach of duty in turn. He found that Butterworth had breached
its duties in three respects:

He then concluded the following on causation:

••Aviva policy: non-disclosure/misrepresentation of Doumac’s

••Aviva policy: non-disclosure of Doumac’s insolvency – JLS’s

insolvency – Butterworth had breached its duty to disclose to
Aviva Doumac’s insolvency. Although Butterworth had
passed information to Miles Smith, they were a placing broker
and not Aviva’s agent. Further, the information that was
provided to the main Miles Smith contact was inaccurate – it
merely mentioned the business had changed its name.

••Loss of rent cover – Loss of rent cover for Widnes ought to

have been considered by Butterworth and discussed with its
client. The failure to do so was a breach of duty.

••Disclosure to XL – Butterworth was aware by the time of the

XL CAR policy renewal of the build-up of waste outside, the
breach of the EA permit and Novae’s decision to cancel its
policy. This was material information and ought to have been
disclosed. Although Butterworth was not aware of previous
fire incidents in 2010 and 2011, it should have advised the
insured of the types of matters which ought to be disclosed.
Further, when taking over from Doumac’s previous brokers,
Butterworth did not adequately advise of the need to update
information provided in the previous policy year.

Causation
Butcher J considered two causal questions:
••Must Dalamd show that the claim on the Aviva or XL policy

would have failed as a result of Butterworth’s negligence?

Dalamd argued that was not required: the broker had a duty
to protect its client from unnecessary risks, including the risk
of litigation. However the judge held that Dalamd’s position
was not supported by authority and could produce anomalous
results: an insured would be able to choose not to pursue the
insurer but instead proceed against the broker and recover
the entire indemnity, notwithstanding the insurer’s defence
was clearly a bad one. Although an insured who settles at a
discount due to uncertainty introduced by the broker in
breach of its duty may claim the shortfall from its broker,
there was no authority to suggest that the court would award
damages in circumstances where the insured had not even
settled with insurers and there was no finding or concession
that the policy was voidable. Rather, in these circumstances
the insured must show that the policy claim would have failed,
with that issue to be determined on a yes/no basis (ie as a
matter of law, if and insofar as applicable, or insofar as issues
of fact arise, on a balance of probabilities).

failure to disclose Doumac’s insolvency was a material
non-disclosure by the insured entitling Aviva to avoid the
policy. Widnes as a composite insured with a separate
contract of insurance with Aviva was not affected by the
non-disclosure. However, the claim by Widnes would have
failed anyway because at the time of the fire, the insured was
in breach of the External Storage Condition. Butterworth was
not responsible for these breaches, and the prospects of
Aviva abandoning these defences to the claim were limited.

••Loss of rent – While Butterworth had breached its duty by

failing to advise on loss of rent cover, it was unlikely the
insureds would have agreed to pay for such cover given their
financial position. Further, no indemnity would have been
payable under a loss of rent policy, since by the time of the fire
the lessor, Doumac, was insolvent.

••Disclosure to XL – The broker was in breach of duty by failing

to ask the insured about problems with the EA and previous
fire incidents. If proper inquiries had been made, the insured
would have revealed the incidents in 2010 and 2011. On
balance, the XL policy was voidable due to material
non-disclosure.

Hence, while Butterworth had breached its duties in three
respects, only the breaches in relation to the XL policy were
causative of any loss.
Conclusion
In summary, Dalamd could not recover from Butterworth in
respect of any sums indemnified under the Aviva policy. Nor
could it recover any damages in respect of loss of the chance to
purchase gross profit business interruption or loss of rent cover.
Dalamd was, however, entitled to recover damages in the value
of the plant and machinery of up to £1.6m.

Comment
Like Environcom¸ the Dalamd case involved a fire at a waste
processing facility which led to allegations of broker negligence.
As in Environcom, the judge had to grapple with questions of the
scope of the broker’s duty to advise its client, and counter
factual questions as to what might have happened if the broker
had fulfilled its duties.
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On broker’s duties, the scope of what is required will depend in
part on the nature of the insured and the risks involved. Brokers
should take particular care to ensure that information provided
to the insurer at placement and when varying the policy is
accurate and not liable to mislead. As this case demonstrates,
where the insured is insolvent, the broker must give precise
information about what is really happening and ensure that their
client is properly advised – characterising a change of insured
due to an insolvency event as a change of name is not sufficient.
The case is also a useful reminder that material non-disclosure
or misrepresentation by one insured will not necessarily affect
their co-assured, who is treated as having a separate contract
with the insurer.
In good news for brokers, the case also provides helpful
guidance on the test the court will apply when considering
causation in brokers’ negligence claims in circumstances where
the claim against insurers was not settled or progressed to
judgment or award. Whether a legal defence would have been
available to an insurer will be assessed on the balance of
probabilities. As such, where insurers raise arguable coverage
defences, and limitation issues aside, insureds should be
cautious about jumping the gun and pursuing claims solely
against their broker in circumstances where the coverage claim
has not been settled or otherwise determined.

Additional references
Jones v Environcom [2010] Lloyd’s Rep IR 676
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Manual disclosure review ordered
due to concerns over party's
computer assisted review
Triumph Controls UK v Primus International Holding [2018] EWHC 176 (TCC)
7 February 2018

In this High Court decision, the Court
expressed concerns regarding the Claimants’
computer assisted disclosure review and
ordered them to carry out a manual review of
a substantial number of documents that had
been excluded from review on the basis of a
computer assisted sampling of the documents.
In a number of judgments in recent years, the courts have given
in principle approval of computer assisted reviews (CAR),
including predictive coding. The present decision illustrates that
the court is prepared to delve into the detail of how such
programmes have been set up and used in order to assess the
adequacy of a party’s disclosure.
It also serves as a reminder of the importance the courts place
on transparency in such processes. Where a party fails to
engage with its opposing party adequately in advance of
designing and carrying out its disclosure searches, it risks being
ordered to redo some or all of the review, even if that involves
substantial additional time and costs.

Background
The underlying action was a US$65 million warranty claim arising
from the sale of an aerospace business. The disclosure process
had been, in the words of Mr Justice Coulson, “something of a
running sore”.
The Defendants sought orders in respect of two aspects of the
Claimants’ disclosure.
First, the Claimants had limited the search for disclosable
documents to about one-third of the folders and file paths in
an extremely large shared drive (containing some 20 million
documents in 860,000 folders and file paths). That subset was
identified by way of a request to the Claimants’ custodians to
identify the file paths likely to contain relevant documents,
combined with the Claimants’ solicitors considering the full list
of file paths as a cross-check.
The Defendants sought an order requiring the release of the full
list of 860,000 folders and file paths for their review.
Second, the Claimants had identified 450,000 documents as
responsive to the keywords agreed between the parties. Of those,
the Claimants searched approximately 230,000 manually, aided
by CAR. As to the remaining 220,000 documents, the Claimants
had used CAR to take a 1% sample, which produced a prediction

that only 0.38% of the documents would be relevant. On that
basis, the Claimants had decided not to undertake any further
searches within the 220,000 documents.
The Defendants sought an order that the Claimants undertake a
manual review of the full 220,000 documents.

Decision
The High Court (Coulson J) declined to make an order in
respect of the list of folders and file paths in the shared drive,
but did order a further manual review of a sample of
one-quarter (55,000) of the 220,000 documents.
The shared drive
The Court noted that the Claimants had not consulted the
Defendants before adopting the approach they did to reduce
the number of the shared drive file paths and folders searched,
and observed that “it may have been better if they had done so”.
However, the process was made clear in the Claimants’ original
List of Documents and the Defendants’ complaint was therefore
now very late. Further, the Court was satisfied that the approach
had been reasonable and proportionate, noting that only two
further folders/file paths had needed be disclosed subsequently
as a result of the document reviews and also that the
Defendants themselves had been unable to identify any missing
file paths that were obviously potentially relevant (despite the
fact that they had the assistance of the managing director of the
Claimants’ business at the relevant time). The Court therefore
declined to make the order sought.
The 220,000 documents
The Court had greater concerns regarding the process adopted
in respect of the 450,000 keyword-responsive documents.
First, the Court expressed concern as to the transparency of
both the use of CAR and of the sampling exercise. It noted that
what the Claimants had done was not what they had said they
would do in their Electronic Disclosure Questionnaire (which
had indicated that there would be a manual search of all
keyword-responsive documents) and was also not made clear
in their List of Documents.
The Court noted that adopting such an approach unilaterally,
without any consultation with the Defendants, ran counter
to the approach clearly advocated in Practice Direction 31B
(regarding electronic disclosure) and the e-disclosure protocols
followed in the Technology and Construction Court (TeCSA/
TECBAR), both of which provide for discussion and cooperation
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between the parties at the outset, to avoid misunderstandings
and the risk of having to extend or repeat disclosure reviews.

from the outset not just on whether CAR will be used but, to at
least some extent, on the detail of how it will be used.

In the present case, at no time had the Claimants provided
details as to how the CAR was set up or how it was operated.
In circumstances where the decision to use the CAR
was unilateral, the Court regarded that lack of detail as
“unsatisfactory”. Similarly unsatisfactory was the lack of
information as to how the sampling exercise operated, such
as the stated tolerances and how many rounds of sampling
were undertaken.

It is not clear whether the Court’s expressed concerns with
aspects of the process itself (such as the sampling parameters
and the number of people involved in the CAR reviews) would,
in the absence of the concerns as to transparency, have been
sufficient to warrant the order for further review. Certainly, as to
the personnel issue, in many document-heavy cases it may not
be practicable or cost-effective to comply with the Pyrrho “best
practice” of having one senior lawyer conducting the entire CAR
“teaching” process, and Coulson J did recognise that this may be
a “counsel of perfection”. However, the decision demonstrates
that the court is prepared to scrutinise the technical details of
the process used (particularly where it was adopted by unilateral
decision) and reminds parties using CAR of the need to be able
to explain and justify their approach.

The Court also expressed concern as to the number of people
involved in the CAR process. In Pyrrho Investments Ltd v MWB
Property Ltd, the first English court decision to consider and give
in-principle approval to the use of CAR, the court proposed a
number of guidelines for its use. These included that, in “teaching”
CAR technology about the relevant issues in a case “it is essential
that the criteria for relevance be consistently applied … So the best
practice would be for a single, senior lawyer who has mastered the
issues in the case to consider the whole sample”. In the present case,
the evidence suggested the involvement of 10 paralegals and four
associates in the CAR process, and it was unclear whether there
was any senior lawyer or other person undertaking the overseeing
role advocated in Pyrrho. While Coulson J did note that the Pyrrho
recommendation might be regarded as “a counsel of perfection”, he
thought that the sheer volume of those involved in the present
case “may mean that it has not been ‘educated’ as well as it might
have been”.
Having concluded that the Claimants’ approach was neither
transparent nor independently verifiable, Coulson J went on
to consider whether it was reasonable and proportionate to
require further reviews. He concluded that it was, based on
various indicative factors including: the very modest number
of documents that the reviews had identified as disclosable
(19,500) as a proportion of the 450,000 keyword-responsive
documents; the fact that 2,000 out of 3,000 documents
subsequently disclosed in supplementary lists were
responsive to the keywords, suggesting that they would have
been disclosed initially if the process had been reliable; and
the fact that at least some of the documents disclosed in the
supplementary lists were documents that the Claimants’ own
witnesses and experts had referred to or wished to rely on.
Given the absence of detail as to the CAR process that was
used, so that it was difficult to formulate an alternative using
that system, and that the trial was less than six months away,
the Court concluded that “only a manual review will do”.
However, given the tight timeframe, in lieu of a manual
review of all 220,000 documents the Court was prepared to
order a review of a sample of one-quarter (55,000) of those
documents, with the results to be reported back to the Court
in three weeks (apparently leaving open the possibility of
further reviews being ordered).

Comment
It is clear that a key factor underlying the Court’s decision to
order further reviews in this case was the lack of transparency
as to the process adopted (both in the failure to consult in
advance with the Defendants and the failure to provide detail
of the process to the Court even during the application). To that
extent, the decision strongly reinforces the Courts’ expectation
that a CAR process should be transparent and independently
verifiable, and that the parties will cooperate or at least consult

Additional references
Pyrrho Investments Ltd v MWB Property Ltd [2016]
EWHC 256 (Ch)

51

Court of Appeal decision suggests
courts will be slow to find contract
terms void for uncertainty
Openwork Ltd v Forte [2018] EWCA Civ 783
18 April 2018

The Court of Appeal has held that a provision
in a franchise contract that allowed for
the clawback of commission in certain
circumstances was sufficiently certain to be
enforceable even though it did not specify
exactly how the amount of the clawback was
to be calculated. The judge had been correct
to find that the parties’ intention was for the
clawback to be calculated on a straight-line
basis over the relevant period.
Background
The Claimant, Openwork Ltd, was a company associated with
Zurich Assurance Ltd which used a network of franchised advisors
to sell Zurich’s investment products. The Defendant, Mr Forte,
was a financial advisor who entered into a written franchise
contract with Openwork to sell Zurich investments in return for
the payment of commission.
The franchise contract included a provision which stated that if
an investment was withdrawn within three years then Openwork
could claw back a percentage of the initial commission that it had
paid to Mr Forte. The clause stated that “the amount of initial
commission clawed back relates to the amount invested, length
of time invested and amount withdrawn” but did not provide a
formula for calculating the amount.
Two of Mr Forte’s clients purchased Zurich investments which
they then withdrew within three years. Openwork therefore
sought to claw back a portion of the commission that it had
paid to Mr Forte. However, Mr Forte argued that the clawback
provision was too uncertain to be enforceable.
At first instance, Mr Recorder Blohm QC found that although the
clawback provision did not include a formula for calculating the
clawback, the contractual intention was sufficiently clear and the
amount of the clawback should reduce on a straight-line basis
from the full commission at the date of the investment to zero at
three years.
Mr Forte appealed to the Court of Appeal.

Decision
The primary issue for the Court of Appeal was whether the Court
could give effect to a contractual term whose overall effect was
explicit but whose detailed terms were incomplete. Mr Forte
argued that, having identified the indeterminacy of the clawback

provision, the judge was not entitled to invent his own calculus or
means of ascertainment.
The Court of Appeal took as its starting point the principle that
the court should strive to give some meaning to contractual
clauses agreed by the parties if it is at all possible to do so. The
parties had clearly intended the clawback provision to have some
effect. If it was treated as being so vague and unclear as to give
Openwork no rights, that would defeat the intent of the clause.
The clear intent was that, if Mr Forte’s clients withdrew their
investments within three years, then Openwork would be entitled
to recover part of the commission paid to Mr Forte. The exact
meaning of the clawback provision could be extracted from the
criteria in the clause – the amount to be clawed back was a
percentage of the commission paid which reduced over time.
Accordingly the judge at first instance was right to find that the
parties’ intention was reflected in a straight-line calculation.

Comment
The decision emphasises that the court will strive to give meaning
to a contract term if at all possible. Parties should not accept the
inclusion of vague or uncertain terms on the assumption that they
will not be capable of enforcement in practice. If the terms are not
clear, the court may try to determine their meaning, as it would be
understood by a reasonable third party. This may have
unintended consequences.
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Court of Appeal finds non-reliance
clause sought to exclude liability for
misrepresentation and was therefore
subject to UCTA reasonableness test
First Tower Trustees Ltd v CDS (Superstores International) Ltd [2018] EWCA Civ 1396
19 June 2018

The Court of Appeal has found that a
“non-reliance” clause in a lease was a
term that excluded or restricted liability for
misrepresentation. The clause was therefore
within the scope of s.3 of the Misrepresentation
Act 1967 (MA) and subject to the
reasonableness test under s.11 (1) of the
Unfair Contracts Terms Act 1977 (UCTA).

The High Court held that clause 5.8 was an attempt to exclude
liability for misrepresentation within the scope of s.3 MA. This
provides that any contractual term which would exclude or
restrict liability for pre-contractual misrepresentation is
subject to the reasonableness test in s.11 (1) UCTA.
The High Court went on to hold that clause 5.8 did not satisfy
the reasonableness test. CDS was awarded damages in the
sum of £1.4m plus interest (First Tower Trustees & Anor v CDS
(Superstores International) Ltd).

Background

The Landlords appealed, including on the proper construction
of clause 5.8.

The Defendant/Appellant landlords (the Landlords) entered
into a lease of their commercial property to the Claimant/
Respondent (CDS).

Court of Appeal decision

Before entering into the contract, CDS’s solicitors had raised
enquiries on a Commercial Property Standard Enquiries Form.
This form included a statement that the Landlords would notify
CDS if, before exchanging contracts, they became aware of
anything which may cause any of their replies to be incorrect.
One of the enquiries asked for details of any actual, alleged
or potential environmental problems (including actual or
suspected contamination) relating to the property. The
Landlords’ solicitors responded that “The Seller has not been
notified of any such breaches or environmental problems relating
to the Property but the Buyer must satisfy itself”.
The Landlords’ agents were subsequently informed that
there was asbestos on and near the property but the
Landlords did not pass this information to CDS before the
lease was entered into.
In fact, the premises were so contaminated with asbestos that
they were dangerous to enter. CDS terminated the lease and
brought a claim for misrepresentation under s.2 MA.

First instance decision
The High Court found that the Landlords’ representations in
the reply to the Enquiry Form were false. The Landlords did not
appeal against this conclusion. The Landlords relied on clause
5.8 of the lease, which stated:
"The tenant acknowledges that this lease has not been entered into
in reliance wholly or partly on any statement or representation made
by or on behalf of the landlord."

The Court of Appeal held that clause 5.8 was subject to
the UCTA reasonableness test, and that there was no basis
for interfering with the High Court’s decision that it was
unreasonable. It considered two key questions in relation
to whether the reasonableness test was engaged:
••whether the clause, on its true construction, did nothing more

than delimit the primary obligations of one of the contracting
parties and so did not engage s.3 MA (and therefore s.11(1)
UCTA); and

••if the clause did not simply define the primary obligations of

the parties, whether the Landlords were entitled to rely on a
contractual estoppel to shield the term from scrutiny under
s.3 MA (and therefore s.11 (1) UCTA).

Clauses describing primary obligations
The Court of Appeal (in Lewison LJ’s judgment) referred
with approval to comments in JP Morgan Bank v Springwell
Navigation Corp:
"There is a clear distinction between clauses which exclude liability
and clauses which define the terms upon which the parties are
conducting their business; in other words, clauses which prevent an
obligation arising in the first place…Thus terms which simply define
the basis upon which services will be rendered and confirm the basis
upon which parties are transacting business are not subject to
section 2 of UCTA…".
The Court of Appeal stated it was in that sense that the label
“basis clause” used in some of the cases was to be understood
– restricted to clauses defining the parties’ primary obligations.
That was not, however, the nature of the clause in this case.

The Court of Appeal distinguished the High Court’s decision in
Thornbridge v Barclays Bank plc, which was not in relation to a
claim for misrepresentation. In Thornbridge, a bank customer
claimed that the bank had breached its information and advisory
duties in connection with the sale of a financial product. The
Court considered a clause which stated that the buyer was not
relying on any communication “as investment advice or as a
recommendation to enter into” the transaction. The Court was
therefore concerned with the primary obligations owed by the
bank in relation to that sale.
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••Leggatt LJ commented (obiter) that it does not matter

whether the non-reliance clause is contained in a contract
entered into after the representation was made (as in this
case) or before it (eg in a confidentiality agreement entered
into before the main transaction). Where it is in a contract
agreed before the representation, however, it might affect
whether the elements of the misrepresentation claim are in
fact established, eg whether a particular communication
would reasonably be understood as making a representation
or whether it was in fact relied on.

Non-reliance clauses
In the present case, having found that clause 5.8 did not simply
define the parties’ primary obligations, the Court proceeded to
consider the law on non-reliance clauses.
Parties to a contract can, unless there is a statute to the
contrary, agree what they like – including that they will
accept a particular state of affairs even if they know it to be
untrue. This creates a contractual estoppel against asserting
the contrary position.
However, there remains the question whether there is a
“statute to the contrary” which means the parties are not
entitled to agree what they like. The Court of Appeal held that
s.3 MA is such a statute to the contrary. The policy behind
s.3 MA was to prevent contracting parties from escaping from
liability for misrepresentation, unless it is reasonable for them
to do so.
The Court of Appeal cited a number of cases in which a
non-reliance clause was said to engage s.3 MA, and noted that
this was supported by obiter dicta in Springwell, which said that
where a clause is “an attempt retrospectively to alter the character
and effect of what has gone on before” it is “in substance an attempt
to exclude or restrict liability”.
The Court of Appeal concluded that clause 5.8 was a
contractual term which would have the effect of excluding
liability for misrepresentation, and was consequently
within the ambit of s.3 MA and subject to the UCTA
test of reasonableness.

Comment
Some key points from the Court of Appeal’s analysis include:
••Where a clause simply delimits the parties’ primary

obligations, it is not an exclusion clause and therefore the
reasonableness test in UCTA will not apply. Such clauses
define the basis on which the parties are contracting.
Lewison LJ, who gave the leading judgment, suggested
that this is how the label “basis clause” in some of the
cases should be understood, though Leggatt LJ, who
delivered a concurring judgment, suggested that the term
is best avoided in the interests of clarity.

••A non-reliance clause, in contrast, seeks to prevent liability

arising in misrepresentation by stating that no representations
have been made or, if made, have not been relied on, and
therefore setting up a contractual estoppel. The Court of
Appeal held that such a clause amounts to an attempt to
exclude liability for misrepresentation. Accordingly, it is
subject to s.3 MA and therefore the reasonableness test
under s.11 UCTA.

Additional references
Thornbridge v Barclays Bank plc [2015] EWHC 3430 (QB)
JP Morgan Bank v Springwell Navigation Corp [2008]
EWHC 1186 (Comm)
First Tower Trustees & Anor v CDS (Superstores
International) Ltd [2017] EWHC 891 (Ch)
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Court of Appeal decision underlines
high threshold for implying terms
into a contract
Robert Bou-Simon v BGC Brokers LP [2018] EWCA Civ 1525
5 July 2018

The Court of Appeal has overturned a High
Court decision to imply a contractual term
into a loan agreement entered into between a
brokerage firm and an intended partner in that
firm, to the effect that the loan must be repaid
if the individual did not serve an initial four-year
term of employment.
This case is a reminder of the strict approach which English
courts adopt when asked to imply a term into a contract.

Background
The Defendant, Mr Bou-Simon, entered into a loan agreement
(the Agreement) with the Claimant (BGC) prior to commencing
his second period of employment with BGC on 1 February 2012.
It was understood that Mr Bou-Simon would become a partner
in the firm and, before proceedings commenced, it was assumed
that he had in fact become a partner. However, it turned out that
he was not a partner because the necessary documentation had
not been signed.
The Agreement provided that BGC would lend Mr Bou-Simon
£336,000, payable within 30 days of Mr Bou-Simon becoming
a partner or within 30 days of execution of the Agreement
(whichever was later).
Clause 1 provided that Mr Bou-Simon would repay the loan from
his partnership distributions. The clause stated: “In the event that
[Mr Bou-Simon] ceases to be a partner any unpaid amounts will be
written off by [BGC] only if [Mr Bou-Simon] served at least the full
Initial Period as defined in [Mr Bou-Simon’s] employment contract”,
ie 4 years from 1 February 2012.
Clause 2 provided that the loan would become immediately
due and payable if a material impairment of Mr Bou-Simon’s
credit worthiness occurred. An earlier draft of this clause
provided that the loan would also become immediately due
and payable if (a) Mr Bou-Simon did not receive any partnership
units; or (b) at any time prior to the expiry of the “Initial Period”
Mr Bou-Simon ceased to be a partner. These provisions were
deleted on behalf of Mr Bou-Simon during negotiations and did
not appear in the final Agreement.
On 21 February 2012, Mr Bou-Simon received £336,000
pursuant to the Agreement. On 3 June 2013, he resigned
from BGC.

BGC sought to recover the loan plus interest on the basis that
there was an implied term in the Agreement that “the Loan
[£336,000] would become repayable in full where the Maker
[Mr Bou-Simon] failed to serve the full term of the Initial Period”
(the Implied Term). Mr Bou-Simon argued that there was no
such Implied Term, the loan was a “golden hello” and he was
not obliged to repay it when he resigned from BGC.
The High Court found that there was such an Implied
Term on the basis that, without it, the Agreement would lack
commercial or practical coherence because it would mean that
Mr Bou-Simon could keep the money even if he left BGC within
a short time without making any significant contribution to the
business. The judge commented that if an officious bystander
had asked the parties what would happen if the loan was made
and the money received, but Mr Bou-Simon never became
a partner and left BGC soon after, the parties would have
answered: “Well, then, the money must be repaid on leaving.”
Mr Bou-Simon appealed.

Decision
The Court of Appeal allowed the appeal, finding that there was
no such Implied Term in the Agreement. Lady Justice Asplin
delivered the leading judgment with which Hickinbottom and
Singh LJJ agreed.
There was no dispute as to the correct test for the implication
of contractual terms in fact, as set out in Marks & Spencer Plc v
BNP Paribas, essentially whether a reasonable person reading
the contract at the time it was made would consider the term to
be so obvious as to go without saying or to be necessary for
business efficacy.
The Court of Appeal held that, in this case, the judge had
erred in that he “implied a term in order to reflect the merits of the
situation as they now appear” rather than approaching the matter
from the perspective of the reasonable reader of the Agreement
at the time it was entered into. The Court of Appeal emphasised
that it is not appropriate to apply hindsight and seek to imply a
term in a commercial contract simply because it appears to
be fair or because it seems likely that the parties would have
agreed to it had it been suggested at the time the contract
was formed.
The Court of Appeal also commented that the judge did not
embark on the process of determining whether to imply a
contractual term in the correct order. The judge construed the
Agreement to fit the Implied Term, but the correct starting point
is to consider the express terms of the contract. As pointed out
in the Marks & Spencer case, the question of implied terms can
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be considered only after the process of construing the express
terms of the contract is complete.
In the Court of Appeal’s view, the reasonable reader would
consider that the Agreement dealt with a loan being made to a
partner who either served an initial four-year period or ceased
to be a partner during that time. There was no “lacuna” in the
Agreement; the situation which arose was not covered because
it was not within the scope of the Agreement. If the judge were
correct, in addition to implying the contractual term, it would
be necessary to re-draft the Agreement so that it applied even
if Mr Bou-Simon was employed by BGC but never became a
partner in the firm. The Court of Appeal commented that these
circumstances may have given rise to a claim in restitution, but
BGC did not plead restitution, the judge did not make a decision
on it, and the question was not before the Court of Appeal.
Counsel for Mr Bou-Simon pointed to the fact that the parties had
deleted similar provisions from an earlier draft of the Agreement
to refute the suggestion that the Implied Term was so obvious that
it went without saying. BGC argued that the deleted clauses did
not assist, including because they did not mention Mr Bou-Simon
ceasing employment (as opposed to ceasing to be a partner) and
in any event they were inadmissible to assist with construing
the Agreement.
The Court of Appeal did not need to make a decision about the
admissibility of the deleted words and did not hear full argument
on this point. However, Lady Justice Asplin and Lord Justice
Singh made some interesting obiter comments about this issue.
Lady Justice Asplin suggested that, apart from in very unusual
circumstances, deletions are unlikely to be relevant to the
process of implication. However, Lord Justice Singh saw “force”
in the suggestion in Lewison, The Interpretation of Contracts
(6th ed.), that “the consideration of deleted words may negative the
implication of a term in the form of deleted words”. The fact that the
words sought to be implied into a contract were deleted from an
earlier version of that contract could affect whether the test
for implication is met, which is separate from the exercise of
construing the express terms of the contract. In addition, Lord
Justice Singh observed that he would not necessarily accept that,
in the context of implied terms, there is a threshold requirement
of ambiguity in order for words which are deleted from an earlier
draft contract to be admissible.

Comment
This case is a reminder of the strict approach which English
courts adopt when asked to imply a term into a contract. It is
necessary to construe the express terms of the contract before
considering whether a term should be implied. The court may
not apply hindsight, but must consider the position at the time
the contract was formed. The court cannot imply a term simply
because it seems fair or because the court considers that the
parties would have agreed to it had it been suggested to them.

Additional references
Marks & Spencer Plc v BNP Paribas [2016] AC 742
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Court of Appeal overturns decision
granting very broad non-party
access to court documents
Cape Intermediate Holdings Ltd v Dring [2018] EWCA Civ 1795
31 July 2018

The Court of Appeal has overturned a High
Court Master’s order granting non-party
access to the entirety of the hard copy trial
bundles in a case that settled before judgment.
The decision helpfully clarifies the extent of the
court’s discretion to grant non-party access to
court documents, both under the CPR and
under its inherent jurisdiction.
Background
In brief, Graham Dring (on behalf of an asbestos victims support
group) brought an application to access the trial bundles and other
documents used at the trial of claims against the respondent
relating to its former employees’ alleged exposure to asbestos.
These earlier proceedings had settled in March 2017 (after trial).
The application was made primarily under CPR 5.4C, which
codifies the common law principle of open justice. CPR 5.4C(2)
provides that a non-party to litigation may, if the court gives
permission, “obtain from the records of the court a copy of any
other document filed by a party” (that is, any document other
than a statement of case or judgment or order made in public,
which are available without permission under CPR 5.4C(1)). In the
alternative, the applicant contended that the Court had power to
grant access to such documents under its inherent jurisdiction.
The High Court (Master McCloud) granted the application in
respect of almost all categories of documents sought, including
the entirety of the paper trial bundle as well as skeleton arguments
and transcripts. She did not grant access to documents appearing
solely in an electronic trial bundle, which comprised the totality of
the parties’ disclosure documents whether or not relied on at trial.
The respondent appealed. The appeal was heard by the Court of
Appeal (rather than a High Court judge) in view of the importance
of the issues raised.

Decision
The Court of Appeal allowed the appeal, overturning the Master’s
very broad order. It clarified the extent of the court’s jurisdiction
to order non-party access to court documents, both under CPR
5.4C and its inherent jurisdiction, and the basis on which that
discretion should be exercised. Hamblen LJ gave the leading
judgment, with which Newey LJ and Sir Brian Leveson P agreed.
The court's jurisdiction under CPR 5.4C
First, the Court agreed with the respondent that the Master had
exceeded her jurisdiction in purporting to make her order under
CPR 5.4C. The “records of the court” for the purposes of that rule

are essentially documents kept by the court office as a record of
the proceedings, many of which will be of a formal nature. They
do not include: trial bundles; trial witness statements or expert
reports (though they may include evidence filed for an interim
application); skeleton arguments or written submissions; or
trial transcripts.
The court's inherent jurisdiction
The respondent accepted that the court’s inherent jurisdiction to
grant non-party access goes beyond the express powers in CPR
5.4C and includes (as established in GIO Personal Investment
Services Ltd copies of skeleton arguments or written submissions
used in lieu of oral submissions. The justification is that open
justice requires the public to have the same opportunity to
understand the issues as they would have had if the written
submissions had been delivered orally.
The Court of Appeal rejected the respondent’s submission that
the court’s inherent jurisdiction did not go beyond this. It said
GIO still stands as authority that the jurisdiction does not extend
to allowing non-party access to trial documents simply on the
basis that they have been referred to in a skeleton argument,
witness statement, expert report or in court. However, there
was one aspect of the GIO decision in relation to which law
and practice had moved on. In light of the increasingly
common practice of judges being invited to read documents
for themselves, rather than having them read out in court, the
court should be regarded as having inherent jurisdiction to
allow non-parties access to documents read or treated as read in
open court, so as to put non-parties in the same position they
would have been in had the trial been conducted orally
(see further below).
The Court of Appeal helpfully summarised the current legal
position by reference to the main categories of documents that
might be sought by a non-party, as follows:
••Trial bundles: There is no inherent jurisdiction to allow

inspection of trial bundles generally.

••Skeleton arguments: The court has inherent jurisdiction to

allow inspection of skeleton arguments provided that there is
a public hearing at which they are deployed. The same applies
to other advocates’ documents such as chronologies,
dramatis personae, reading lists and written submissions.

••Witness statements: Under CPR 32.13 non-parties have the

right to inspect witness statements which stand as evidence
in chief in the course of the trial. The court has an inherent
jurisdiction to allow inspection of such statements after trial.
The position is the same for experts’ reports.
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••Exhibits to witness statements: There is no inherent

••whether there is a legitimate interest in seeking copies of the

••Documents read or treated as read in open court: Under

••the reasons for seeking to preserve confidentiality; and

jurisdiction to allow inspection of exhibits.

CPR 31.22 a party may only use a document that has been
disclosed in litigation for the purposes of that litigation,
subject to certain exceptions including where it has been
“read to or by the court, or referred to” at a public hearing.
The Court of Appeal referred to the decision in Barings v
Coopers & Lybrand, which suggested a presumption, for these
purposes, that where documents are put before the court
for the purpose of being read in evidence, they have in fact
entered the public domain unless the contrary is shown
(eg because the judge did not read them).

In the present case, the Court of Appeal held that, in the context
of non-party access to court documents, any such presumption
should be limited to documents which the judge is specifically
invited to read, such as those referred to in a reading list. It
should not include documents which are merely referred to in
some other document, whether that is a skeleton argument,
witness statement, expert report or some other trial document.
The Court gave the following list of documents which fall within
the court’s inherent jurisdiction on this basis, saying they are all
documents which are likely to have been read out in open court
had the trial been conducted orally:
••documents read out in open court;
••documents which the judge is invited to read in open court;
••documents which the judge is specifically invited to read

outside court; and

••documents which it is clear or stated that the judge has read.

The exercise of the court's discretion
The Court of Appeal referred to the High Court decision in Dian
AO v Davis Frankel & Mead, in which the Court distinguished
between documents which have been considered as part of the
court’s decision making process, and those which have not been
judicially considered. It agreed with that distinction, saying that
the former category engages the principle of open justice
whereas the latter does not.
The Court of Appeal rejected the respondent’s submission that
the open justice principle is not engaged where a case settles
before judgment. The principle is engaged, the Court held, once
there is an effective hearing. The principle may be “more fully
engaged” if the hearing proceeds to a judgment, but it is still
engaged where there is a hearing. It is only where an application
is determined on the papers, and so there is no hearing, that a
judicial decision is necessary to engage the principle.
In exercising its discretion to grant non-party access, whether
under CPR 5.4C(2) or the court’s inherent jurisdiction, the court
has to balance the non-party’s reasons for seeking copies of the
documents against the parties’ private interest in preserving
their confidentiality. The decision provides some clarity as to the
factors relevant to the balancing exercise, which the Court said
are likely to include:
••the extent to which the principle of open justice is engaged;
••whether the documents are sought in the interests of

open justice;

documents, and whether this is a public or a private interest;

••any harm which may be caused to the legitimate interests

of other parties.

The Court endorsed the approach adopted in Dian that the
court is likely to lean in favour of granting permission where the
principle of open justice is engaged and the applicant has a
legitimate interest in inspection. Conversely, where the principle
is not engaged, the court is unlikely to grant permission unless
there are strong grounds for thinking that it is necessary in the
interests of justice to do so.
In the present case, the Court of Appeal held that the principle
of open justice was engaged for all documents in respect of
which it found the court had jurisdiction. Further, the Master
was clearly entitled to find that the applicant had a legitimate
interest and that finding was not open to challenge on appeal.
There was no need to go further and find “strong grounds in the
interests of justice”.

Comment
The upshot of the decision is that the court has no discretion
to permit non-parties to inspect the trial bundles generally, or
documents merely referred to in skeleton arguments, witness
statements/expert reports, or in open court. In addition to
formal documents kept on the court file, which may be
provided to non-parties under CPR 5.4C, the court has
an inherent jurisdiction to permit inspection of:
••witness statements and expert reports that stand as evidence

in chief during trial (but not documents exhibited to them);

••documents which are read or treated as read by the court, ie

because they have been read out in open court, the judge has
been specifically invited to read them (whether in open court
or outside court), or it is clear or stated that the judge has
read them;

••skeleton arguments/written submissions and similar

advocates’ documents deployed at a public hearing; and

••any other specific documents necessary for a non-party to

inspect in order to meet the principle of open justice.

In terms of the exercise of its discretion, the court has to balance
the non-party’s reasons for seeking inspection against the parties’
interests in preserving confidentiality. The court is likely to lean in
favour of granting permission where the principle of open justice is
engaged and the applicant has a legitimate interest in inspection
– and this decision confirms that the principle of open justice will
be engaged as soon as there is a hearing of the matter, whether or
not it settles before judgment. Conversely, where the open justice
principle is not engaged, the court is unlikely to grant permission
unless there are strong grounds in the interests of justice.
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This decision will be welcomed by litigants as restoring more
limited boundaries to the court’s discretion to grant non-party
access to court documents, in contrast to the very broad
approach taken by the Master in this case. However, even
following the Court of Appeal’s decision, it is clear that
litigating parties cannot prevent documents becoming publicly
available by settling the case before judgment. The principle of
open justice will be engaged once there is a hearing; a judicial
decision is not required.

Additional references
Dring v Cape Distribution Ltd [2017] EWHC 3154 (QB)
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Two-year pilot of new
disclosure rules

New rules to govern disclosure of documents
in litigation before the English courts will be
piloted in the Business and Property Courts
from 1 January 2019. It is expected that, if the
pilot is a success, it will lead to wider reforms
to disclosure. The pilot will affect both new
and existing proceedings, but it will not
affect orders for disclosure made before the
commencement date (unless those orders
are varied or set aside).

The proposed rules also contain an express duty to disclose
documents a party is aware of which are adverse to its case
(unless they are privileged), regardless of any order for disclosure.
For a company or organisation, the relevant awareness is that of
“any person with accountability or responsibility … for the events
or the circumstances which are the subject of the case, or for the
conduct of the proceedings”, and reasonable steps must be taken
to check the position with anyone who had such accountability
or responsibility but has since left the organisation. This leaves
obvious scope for debate on various issues, such as the breadth
of the group that will be considered to have “accountability or
responsibility” for the relevant matters. It seems likely that these
points will need to be clarified in case law in due course.

The new rules follow on from proposals published in
November 2017 by a working group chaired by Lady Justice
Gloster. These were prompted by court users’ continuing
concerns over the excessive burden and cost of disclosure,
and the perception that previous attempts at reform had not
produced real improvements.

The reforms have been broadly welcomed by court users and
the judiciary although the changes to the rules are only part of
the picture. If the pilot is to bring in real benefits, it can only be
by way of a wholesale cultural change among court users. If it
does so then the reforms could make a real impact on the
burden and costs of disclosure in many cases.

In broad summary, the current disclosure menu will be replaced
by a new list of “models”. Although the list of models is not
dramatically different from the current menu, the proposed
rules contain clear signs steering the parties, and the court,
toward a more restrained approach to disclosure.
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Orthodoxy restored on litigation
privilege, but narrow interpretation
of "client" remains for now
ENRC v SFO [2018] EWCA Civ 2006
5 September 2018

The Court of Appeal has handed down its
eagerly awaited decision in the ENRC appeal.
At first instance, the High Court took a restrictive
approach to both litigation privilege and legal
advice privilege. The Court of Appeal allowed the
appeal on the question of litigation privilege but,
with apparent reluctance, dismissed the appeal
on legal advice privilege, concluding it is a matter
for the Supreme Court.

Decision

In relation to litigation privilege, the Court of Appeal helpfully
disagreed with the High Court’s overly strict approach to
whether documents have been prepared for the dominant
purpose of litigation.

••the communication is made for the dominant purpose of

In relation to legal advice privilege, the Court of Appeal
considered itself bound by Three Rivers No 5 to find that the
privilege is limited to communications between a lawyer and
those tasked with seeking and receiving advice on behalf of the
client company. In other words, it agreed with the judge’s
interpretation of the effect of Three Rivers No 5, as also arrived at
by Hildyard J in The RBS Rights Issue Litigation. However, the
Court said that, if it had been open to it to depart from Three
Rivers No 5, it would have been in favour of doing so.

The Court of Appeal held that Andrews J was wrong to
conclude that a criminal prosecution was not reasonably in
prospect at the relevant time. In the Court of Appeal’s view, the
whole sub-text of the relationship between ENRC and the SFO
was the possibility, if not the likelihood, of prosecution if the
self-reporting process did not result in a settlement.

Background
The issues arise in the context of a criminal investigation by the
SFO into the activities of ENRC. As part of its investigation, the
SFO issued notices under Section 2(3) of the Criminal Justice
Act 1987 against various parties, including ENRC, to compel
the production of certain categories of documents.
The documents sought include, among others, notes taken
by ENRC’s former lawyers (Decherts) of interviews with its
employees and former employees as part of an internal
investigation by ENRC which was prompted by a
whistle-blower's allegations.
At first instance, Mrs Justice Andrews rejected ENRC’s claims
to privilege (save in respect of one category of documents
which is not relevant for present purposes), finding that the
documents were not covered either by litigation privilege or by
legal advice privilege. ENRC appealed.

The Court of Appeal (the Chancellor of the High Court, the
President of the Queen’s Bench Division and McCombe LJ)
upheld the appeal on litigation privilege, but dismissed it on legal
advice privilege. The Court handed down a unanimous judgment.
Litigation privilege
The test for litigation privilege is whether, at the time a
communication is made:
••litigation, in the form of adversarial proceedings, is reasonably

in contemplation; and

conducting that litigation.

Litigation in reasonable contemplation

The Court said it was “not sure that every SFO manifestation
of concern would properly be regarded as adversarial litigation”,
but where the SFO specifically made clear to the company
the prospect of a criminal prosecution, and legal advisers
were engaged to deal with that situation, there was a clear
ground for contending that criminal prosecution is in
reasonable contemplation.
While a party anticipating possible prosecution might need to
make further investigations before it could say with certainty
that proceedings are likely, that uncertainty would not in itself
prevent proceedings being in reasonable contemplation. As the
Court put it:
"An individual suspected of a crime will, of course, know whether he
has committed it. An international corporation will be in a different
position, but the fact that there is uncertainty does not mean that, in
colloquial terms, the writing may not be clearly written on the wall.
We think the judge was wrong to regard the uncertainty as pointing
against a real likelihood of a prosecution."
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Dominant purpose of litigation

Legal advice privilege

The Court of Appeal also held that Andrews J was wrong to
conclude that, if litigation was in contemplation, the documents
were not prepared for the dominant purpose of that litigation. In
the Court of Appeal’s judgment, there were a number of flaws in
Andrews J’s decision on this point.

Legal advice privilege applies to lawyer/client communications
for the purpose of giving or obtaining legal advice. There is no
need for litigation to be in contemplation.

First, it disagreed with the judge’s view that documents
prepared for the purpose of settling or avoiding contemplated
litigation were not covered by litigation privilege. This, it said,
was an error of law. The Court of Appeal held that, in both the
civil and the criminal context, legal advice given in order to
avoid or settle proceedings was as much protected by litigation
privilege as advice given for the purpose of resisting or
defending them.
Second, the Court of Appeal said that the judge did not properly
interpret the leading cases of Waugh v British Railways Board and
Re Highgrade Traders. Waugh established that, where there are
two purposes of equal importance, only one of which concerned
litigation, litigation privilege is not available. In Highgrade Traders,
the court was prepared to find that investigating the facts (in that
case the cause of a fire) was a subset of advising on the defence of
contemplated proceedings. In the present case, the judge found
that ENRC’s dominant purpose was to investigate the facts to see
what had happened and deal with compliance and governance,
rather than to defend any proceedings (even if, contrary to her
view, such proceedings were in reasonable contemplation). The
Court of Appeal disagreed. As in Highgrade Traders, in the present
case it concluded that the need to investigate the existence of
alleged corruption was just a subset of defending the litigation.
It commented:
"Although a reputable company will wish to ensure high ethical
standards in the conduct of its business for its own sake, it is
undeniable that the ‘stick’ used to enforce appropriate standards
is the criminal law and, in some measure, the civil law also. Thus,
where there is a clear threat of a criminal investigation…the reason
for the investigation of whistle-blower allegations must be brought
into the zone where the dominant purpose may be to prevent or deal
with litigation."
Thirdly, the Court disagreed with the judge’s interpretation of
the contemporaneous material as showing that ENRC always
intended or agreed to share the core material they obtained
from their interviews and investigations with the SFO, as
opposed to the report they ultimately prepared. While ENRC
led the SFO to believe it might in future waive privilege in such
material, it never actually did so.
It is also worth noting that the Court of Appeal disagreed with
the judge’s view that, where a document is created with the
intention of showing it to the opposing party, that means it
cannot be subject to litigation privilege. As the Court said, there
are many circumstances where solicitors may spend much time
fine-tuning a response to a claim to increase the prospects of an
early settlement. The discussions surrounding the drafting of
such a letter would, it said, be as much covered by litigation
privilege as any other work done preparing to defend the claim.

At first instance, the judge endorsed the decision of Hildyard J
in RBS regarding the proper scope of the “client” for privilege
purposes in a corporate context, agreeing that the “client”
comprises only those who are authorised to seek and obtain
legal advice on behalf of the company. She considered both that
this was the effect of the Court of Appeal’s decision in Three
Rivers No 5, and that it was right as a matter of principle.
The Court of Appeal noted that its conclusions in relation to
litigation privilege made the question of legal advice privilege far
less important. However, since the matter had been fully argued
and the Law Society had intervened on that issue, it indicated
how it would have determined the question.
First, the Court said, it would have determined that the court
in Three Rivers No 5 decided that communications between a
corporation’s employee and its lawyers could not attract legal
advice privilege unless that employee was tasked with seeking
and receiving such advice on behalf of the client. To this extent,
it agreed with the decision of Andrews J.
The Court of Appeal noted that it had been pressed with the
argument, on behalf of ENRC, that if that is what Three Rivers
No 5 decided then it was wrong. In the Court of Appeal’s
judgment, however, that was a question that could only be
determined by the Supreme Court. However, it said that it
could “see much force” in ENRC’s submissions.
The Court of Appeal commented it did not think a meticulous
analysis of the 19th century authorities should be determinative,
as those cases were decided when the distinction between
litigation privilege and legal advice privilege was very much in its
infancy. It was more important that a principled analysis of the
purpose of legal advice privilege should be undertaken. The
Court referred to the opinion of Lord Scott in Three Rivers No 6
which, it said, set out the parameters. In summary, there are
numerous reasons why “individuals, whether humble or powerful,
or corporations, whether large or small”, may need to seek legal
advice or assistance. This is strongly in the public interest. To
enable appropriate advice to be given, however, it is essential
that the full and complete facts are placed before the lawyers,
and clients may not do so with the necessary candour unless
they can be assured that what they tell their lawyers will not be
disclosed without their consent.
The Court of Appeal said it was clear from Lord Scott’s
comments that large corporations, as much as small
corporations and individuals, need to be able to seek and
obtain legal advice without fear of intrusion. However, if legal
advice privilege is confined to communications between lawyer
and “client”, in the narrow sense of those authorised to seek and
receive legal advice on a corporation’s behalf, this places large
corporations at a disadvantage. For such organisations, it is
unlikely that the information on which legal advice is sought
will be in the hands of the main board or those it appoints to
seek and obtain the legal advice.

General interest

INSURANCE AND REINSURANCE DISPUTES- 2018 REVIEW

General interest

62

HERBERT SMITH FREEHILLS

"If a multi-national corporation cannot ask its lawyers to obtain
the information it needs to advise that corporation from the
corporation’s employees with relevant first-hand knowledge
under the protection of legal advice privilege, that corporation will
be in a less advantageous position than a smaller entity seeking such
advice. In our view, at least, whatever the rule is, it should be equally
applicable to all clients, whatever their size or reach."
Further, the Court of Appeal agreed with the submissions made
on behalf of the Law Society that English law is out of step with
international common law on this issue, as other common law
jurisdictions have chosen to depart from Three Rivers No 5. It
said it is “undoubtedly desirable” to have a common approach,
particularly when so many multinational companies operate
and have subsidiaries in numerous common law countries
(although they did not favour the dominant purpose test for
legal advice privilege adopted in place of Three Rivers No 5 in
Australia and Hong Kong).
For these reasons the Court concluded that, if it had been
open to it to depart from Three Rivers No 5, it would have been
in favour of doing so.
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Privilege no defence to notice
requiring production of client's
privileged documents to regulator
The Financial Reporting Council Ltd v Sports Direct International Plc [2018] EWHC 2284 (Ch)
11 September 2018

The High Court held that an audit client
could not withhold documents on grounds of
privilege when responding to a notice requiring
the production of documents in connection
with an investigation into the auditor’s conduct.
Background
The Financial Reporting Council (FRC) issued notices under its
statutory powers requiring the respondent (SDI) to provide
certain documents to assist with its investigation into the conduct
of an accountancy firm and individual in relation to their audit of
the financial statements of SDI. The FRC contended that SDI had
failed to comply in certain respects with the notices and therefore
sought a court order compelling compliance.
SDI argued that it was entitled to withhold certain documents
from production on grounds of legal advice privilege.
It was common ground that, if the documents in question were
subject to privilege which would be infringed by being produced
to the FRC, then SDI was not required to produce them. This
was because of a carve-out in the applicable regulations for
information or documents which a person “would be entitled
to refuse to provide or produce in proceedings in the High Court on
the grounds of legal professional privilege”.
The FRC did not accept the claim to privilege. The parties
agreed that there were three issues of principle that should be
resolved by the Court regarding the claim to privilege:
••whether legal advice privilege applied to documents purely by

virtue of them having been attached to emails passing
between SDI and its lawyers (the Communication Issue);

••whether SDI’s waiver of privilege by sending copies of

documents to its auditors for the purposes of the audit
extended to the FRC (the Waiver Issue); and

••whether production of the documents to the FRC would

infringe any privilege of SDI (the Infringement Issue).

Decision
The High Court (Mr Justice Arnold) held that, to the extent the
documents were privileged, SDI had not waived that privilege in
respect of the FRC by sending copies to its auditors. However,
production of the documents to the FRC would not infringe
SDI’s privilege, and so SDI was required to produce them.
The Communication Issue
Unsurprisingly, the Court held that legal advice privilege did not
apply to documents which were not privileged in themselves

merely because they were attached to emails sent between SDI
and its lawyers.
The judge referred to SDI’s submission that a scanned copy of
the front page of The Times would be privileged if attached to a
lawyer/client email seeking or providing legal advice, describing
this as a “startling proposition”. He did not accept that it was
supported by Property Alliance Group Ltd v Royal Bank of Scotland
plc, in which Snowden J upheld a claim for privilege over lawyer/
client communications which included matters that were in the
public domain. As Arnold J said, Snowden J was not concerned
with a claim to privilege for pre-existing documents on the basis
that they had been sent by a client to a lawyer, or vice versa, in
connection with a request for advice or the giving of advice.
The Waiver Issue
SDI accepted that, in sending the emails to the auditors, there
was a selective and limited waiver of privilege, but contended
that the waiver did not extend beyond the auditors or beyond
use for audit purposes; ie it did not extend to the FRC as the
auditor’s regulator.
Arnold J referred to three authorities on the question of whether
waiver for a particular purpose entailed a broader waiver:
••In British Coal Corporation v Dennis Rye Ltd (No 2), the

Claimants had handed privileged documents to the police to
assist with a criminal investigation, and those documents
were disclosed to the Defendants, who were subsequently
acquitted. The Court held that the Claimants could still claim
privilege over the documents in subsequent civil proceedings
against the Defendants; they had made the documents
available for a limited purpose only, and that could not be
construed as a broader waiver of privilege.

••In Scottish Lion Insurance Co Ltd v Goodrich Corp, in the

context of a scheme of arrangement, where a company’s
creditors had submitted privileged material to support the
valuation of their claims for the purposes of the weighting of
their votes at a creditors’ meeting, the Court held that they
had waived privilege for the purposes of the subsequent
court application to sanction the scheme (though not for
other purposes).

••In Belhaj v Director of Public Prosecutions, where a government

department had passed privileged material to the police,
the Crown Prosecution Service and the DPP for the purposes
of an investigation and decision whether to charge, the
Court rejected an argument that the government had waived
privilege for the purposes of any judicial review proceedings
challenging that decision. Unlike in Scottish Lion, where
the voting and court application were all part of a single
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process, the Court in Belhaj said there was no inevitable link
between the decision on prosecution and the subsequent
judicial review.
Arnold J held that the present case was analogous to British
Coal and Belhaj because the regulatory process was entirely
distinct from the audit process. By sending privileged
documents to the auditors for the purposes of audit,
SDI did not waive privilege against the FRC.
The Infringement Issue
Arnold J described this as the most important, most
far-reaching and most difficult of the issues raised.
His starting point was that privilege is a fundamental human
right, and therefore can be overridden only by primary
legislation which so provides either expressly or by
necessary implication – see R (Morgan Grenfell & Co Ltd) v
Special Commissioner of Income Tax.
Nevertheless, as he noted, there is a line of cases in which it has
been held that privilege cannot be relied on as an objection to
the production of documents to regulatory bodies. He referred
to a number of authorities including Parry-Jones v Law Society
and Morgan Grenfell, referred to above. In Parry-Jones, the Court
of Appeal held that a solicitor could not refuse to produce
documents for inspection by the Law Society on the grounds
that they were subject to his clients’ privilege. In Morgan Grenfell,
Lord Hoffmann agreed with the result but not the reasoning in
Parry-Jones, saying:
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given by FRC’s counsel, which the judge accepted, was where
a client such as SDI was contemplating a claim for negligence
against the auditor, and obtained legal advice as to the merits of
that claim; in those circumstances (on this alternative basis for
the decision) the client could rely on privilege.

Comment
The decision suggests that, where privileged documents are
provided to a regulator for the purposes of an investigation into
the conduct of a regulated person, and the privilege belongs to
a client of the regulated person, there is no infringement of the
client’s privilege. Accordingly, the fact that documents are
subject to a client’s privilege will not justify a refusal to provide
the documents to a regulator in response to a demand under its
statutory powers, whether or not the statute can be taken to
override legal professional privilege.
The decision also confirms (though it was not actually in doubt)
that non-privileged documents do not become privileged merely
by being attached to privileged lawyer/client communications
for the purpose of giving or obtaining legal advice.

"I think that the true justification for the decision was not that
Mr Parry-Jones’s clients had no LPP, or that their LPP had been
overridden by the Law Society’s rules, but that the clients’ LPP
was not being infringed. The Law Society was not entitled to use
information disclosed by the solicitor for any purpose other than the
investigation. Otherwise the confidentiality of the clients had to be
maintained. In my opinion, this limited disclosure did not breach the
clients’ LPP or, to the extent that it technically did, was authorised by
the Law Society’s statutory powers.”
Arnold J commented that, although Lord Hoffmann’s primary
reason for supporting the decision in Parry-Jones was strictly
obiter, it was an important step in his reasoning in that case
and it has the persuasive force of a unanimous House of Lords.
Although subject to academic criticism, it has been followed in
subsequent case law and there is no authority to the contrary.
It must therefore be taken to represent the current state of
the law.
Accordingly, the judge concluded, where a regulated person
produces documents to a regulator solely for the purposes of
a confidential investigation into its conduct, that does not
infringe any privilege of the regulated person’s clients. The
same must be true where documents are produced to the
regulator by a client.
If he was wrong, and there was a technical infringement of the
client’s privilege in the current case, Arnold J concluded, “with
some hesitation”, that this was authorised by the statutory
powers. Although there was no wording that expressly or by
necessary implication overrode privilege, since any infringement
was a technical one, general words were sufficient. To the extent
that any infringement was not merely technical, privilege would
be preserved by the carve-out in the regulation. The example
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The dangers of filing an incomplete
costs budget
Page v RGC Restaurants Ltd [2018] EWHC 2688 (QB)
15 October 2018

The High Court has imposed severe sanctions
on a Claimant who “genuinely but mistakenly”
thought it was acceptable to file a costs
budget excluding the phases of trial
preparation and trial.

The master therefore took the view that CPR 3.14 applied,
and ordered that the Claimant should be treated as having
filed a budget limited to applicable court fees, subject to
the Claimant’s right to seek relief from sanctions under
CPR 3.9. The Claimant appealed.

Background

The High Court (Mr Justice Walker) allowed the appeal, finding
that the phases of the Claimant’s budget which had been agreed
should stand as agreed, but that the Claimant should be treated
as having limited to court fees in respect of the unbudgeted
phases, ie trial preparation and trial.

CPR 3.14 provides: “Unless the court otherwise orders, any party
which fails to file a budget despite being required to do so will be
treated as having filed a budget comprising only the applicable
court fees.”
Paragraph 6(a) of Practice Direction (PD) 3E provides that,
unless the court otherwise orders, a budget must be in the
form of Precedent H annexed to the PD. It goes on to say
that, in substantial cases, the court may direct that budgets
be limited initially to part only of the proceedings and
subsequently extended to cover the whole proceedings.
The present action is a claim for personal injuries arising out of
the Claimant’s severe allergic reaction to a milkshake containing
nuts which he was served at a cafe run by the Defendant.
On the due date for filing and exchanging costs budgets in the
case, the Claimant’s solicitors filed and served a document
headed "Interim Costs Budget". This set out figures for costs
and disbursements incurred to date and for future costs and
disbursements up to a second case management conference
(CMC) that the Claimant proposed should take place. It did not
include any costs for trial preparation and trial, explaining:
"A second CMC will take place in approximately six months when
directions for further experts and trial will be given. It is too soon to
budget to trial."
The Defendant’s budget did not refer to a second CMC but
included estimated costs for a pre-trial review as well as trial
preparation and trial.
The parties exchanged budget discussion reports and reached
agreement for the budgeted costs relating to most phases,
apart from trial preparation and trial.
The budgets were considered by Master Thornett at a CMC.
He did not agree that the case warranted a second CMC. He
found that the Claimant had not filed a budget that complied
with the rules, as it had not included all phases up to trial. In the
master’s view, it was only if the Court had dispensed with the
requirement to file budgets covering the whole proceedings
that solicitors could assume they were entitled to file a partial
budget. Here no such dispensation order had been made.

Decision

Walker J agreed with the master that the Claimant had
“failed to file a budget” and therefore CPR 3.14 was engaged.
He accepted that a mere irregularity, such as failing to have a
budget signed by a senior legal representative, would not
nullify what would otherwise be a costs budget. However,
that was entirely different from the present case, where what
was filed omitted important sections of Precedent H. In the
judge’s view, CPR 3.14 was engaged where a party filed a
materially incomplete budget.
The judge was not persuaded that the parties’ agreement as
to the budget phases trumped CPR 3.14. Even if the parties’
negotiations had resulted in a contract, which he did not accept,
a contract made for costs management purposes must give way
to overriding provisions in relevant rules, practice directions and
orders. He said it might be arguable that an agreement took
precedence if it was reached knowing that the sanction in CPR
3.14 had taken effect and intending to supersede that sanction,
but the judge said that argument was not straightforward and,
as it did not arise, he said nothing more about it.
However, the judge found that the master had erred in failing to
consider whether to disapply the sanction under CPR 3.14 using
the express power to do so under that rule. There is a vital
difference between disapplying the sanction under CPR 3.14
itself, where the court “otherwise orders”, and seeking relief
from sanctions under CPR 3.9. On an application under CPR 3.9,
the court’s starting point is that the sanction has been properly
imposed and complies with the overriding objective. That is a
significant fetter on the court’s ability to grant relief. That fetter
does not apply where the court considers whether to disapply
the sanction under CPR 3.14.
The judge therefore had to consider whether to make an order
disapplying the sanction under CPR 3.14 in whole or in part.
Both sides agreed that for this purpose the court must adopt the
structured approach set out in Denton v TH White Ltd, ie (1) to
identify the seriousness and significance of the breach; (2) to
consider why the breach occurred; and (3) to evaluate all the
circumstances so as to deal justly with the matter, taking in
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account the need for litigation to be conducted efficiently and
at proportionate cost and to enforce compliance with rules,
practice directions and orders.
Applying this test, the judge concluded that:
••the breach was moderately serious and moderately significant.
••the Claimant’s advisors genuinely but mistakenly thought it

was acceptable to file a budget which left over the trial
preparation and trial phases to be considered later. That
amounted to “negligence”, but not “gross negligence”.

••there was a clear distinction between what happened in

relation to the phases of trial preparation and trial and what
happened in relation to the earlier phases. It would be unjust
to apply the CPR 3.14 sanction to the earlier phases. Applying
the sanction to the trial preparation and trial phases would
have severe consequences for the Claimant and would fully
serve the important considerations of encouraging efficiency,
proportionality and compliance.

The judge considered but rejected the Claimant’s application for
relief from sanctions in respect of this more limited sanction.

Comment
The decision illustrates the risks of filing a "materially incomplete"
costs budget, even where a party considers it premature to
budget for the later stages of the action. In these circumstances
it seems the only safe course is to budget for the entire action,
unless the court has made an order directing that budgets be
limited to only part of the proceedings.

Additional references
Denton v TH White Ltd [2014] EWCA Civ 906
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Court of Appeal confirms Morrisons
vicariously liable for employee's
deliberate actions in first successful
UK class action for data breach
Wm Morrisons Supermarkets Plc v Various Claimants [2018] EWCA Civ 2339
22 October 2018

The Court of Appeal has dismissed an appeal
against the High Court's decision that Morrisons
was vicariously liable for its employee’s misuse
of data, despite: (i) Morrisons having done as
much as it reasonably could to prevent the
misuse; and (ii) the employee's intention being
to cause reputational or financial damage to
Morrisons itself.
Background
In July 2015, Andrew Skelton (a former Morrisons' employee)
was sentenced to eight years in jail after he was found guilty
of stealing and unlawfully sharing the names, addresses,
bank account, salary and national insurance details of almost
100,000 of his former colleagues with news outlets and data
sharing websites. Mr Skelton had copied the data as part of his
job and then used his personal computer to publish it online
outside working hours.
According to reports, the Information Commissioner's Office
(ICO) (the UK's data protection regulator) investigated the
incident at the time and decided no action was required with
respect to compliance with the Data Protection Act 1998 (DPA)
(the data protection legislation in force in the UK at the time).
However, subsequently around 5,500 employees brought a
claim for damages against Morrisons in the courts, despite not
having suffered any financial loss. The claim was brought on the
basis that Morrisons was liable, directly or vicariously for:
••the criminal action of its rogue employee in disclosing

personal information of co-employees; and

••the subsequent distress suffered by those employees;

whether in breach of certain data protection principles under
the DPA, an action for breach of confidence, or an action for
misuse of private information.

First instance decision
In a decision handed down in the High Court on 1 December
2017, Morrisons was cleared of direct liability as it had not
breached any of the data protection principles (except in one
respect which was not causative of any loss), nor could direct
liability be established for misuse of private information or
breach of confidentiality. This is because, once Mr Skelton acted

autonomously in deciding how to handle the personal data, he
became the data controller in respect of the relevant processing.
Therefore, the acts that breached the DPA were those of a third
party data controller (Mr Skelton), not Morrisons.
However, it was held that the DPA does not exclude vicarious
liability, despite not expressly referring to it. As Mr Skelton's
disclosure of the data was deemed to be a seamless and
continuing series of events, it was held that Mr Skelton acted
in the course of his employment and Morrisons was therefore
vicariously liable for Mr Skelton's actions. The judgment also
stated that this conclusion would be the same regardless of
whether the basis of Skelton's liability was seen as a breach of
duty under the DPA, a misuse of private information or a
breach of confidence.
In giving the judgment, Mr Justice Langstaff stated his concerns
that, since the wrongful acts of Mr Skelton were deliberately
aimed at Morrisons, by finding Morrisons vicariously liable, the
court could be regarded as "an accessory to furthering his
criminal aims". As a result, he granted leave to Morrisons to
appeal the conclusion on vicarious liability.

Court of Appeal decision
On 22 October 2018, the Court of Appeal (the Master of the
Rolls, Lord Justice Bean and Lord Justice Flaux) unanimously
dismissed the appeal.
There were three grounds of appeal:
••The judge ought to have concluded that, on its proper

interpretation and having regard to the nature and purposes
of the statutory scheme, the DPA excludes the application of
vicarious liability.

••The judge ought to have concluded that, on its proper

interpretation, the DPA excludes the application of causes of
action for misuse of private information and breach of
confidence and/or the imposition of vicarious liability for
breaches of the same.

••The judge was wrong to conclude that the wrongful acts of

Mr Skelton occurred during the course of his employment by
Morrisons and, accordingly, that Morrisons was vicariously
liable for those wrongful acts.

There was no challenge to the judge's finding that Mr Skelton,
and not Morrisons, was the data controller in respect of the
relevant processing. Nor was there any appeal against the
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court's conclusion that Morrisons was not directly liable for
the breach of data protection legislation.
First and second grounds of appeal
The Court took the first and second grounds together,
describing the first as a "stepping stone" to the second.
Morrisons submitted that there were highly significant
inconsistencies between the liabilities of employers under the
DPA, which are qualified by concepts of appropriateness and
reasonableness, and the strict liability imposed at common law
by way of vicarious liability for the defaults of employees and
others. It contended that the terms of the DPA expressly or
impliedly excluded the imposition of vicarious liability under
the common law for breach of the statutory duty of an
employee data controller to comply with the DPA.
The Court of Appeal rejected these submissions. It said it was
clear that, whatever the position on vicarious liability for breach
of the DPA (the first ground of appeal), vicarious liability for
misuse of private information and breach of confidence had
not been excluded by the DPA (the second ground of appeal).
The question was whether the DPA excluded such vicarious
liability by necessary implication. If the statutory code covered
precisely the same ground as vicarious liability at common law,
and the two were inconsistent with each other in substantial
respects, then the common law remedy would almost certainly
have been excluded by necessary implication. Here, however,
there were three major obstacles to Morrisons' proposition
that the DPA had excluded such vicarious liability by
necessary implication:
••If Parliament had intended such a substantial eradication of

common law and equitable rights, it might have been
expected to say so expressly.

••Morrisons had accepted that the DPA did not impliedly

exclude the entire tort of misuse of private information and
the cause of action for breach of confidence in relation to the
processing of personal data within the ambit of the DPA. It
was only vicarious liability for those causes of action that
was alleged to be excluded. That was, on its face, a difficult
line to tread.

••Rather than being inconsistent with the common law, the DPA

simply had nothing to say about the liability of an employer
who is not a data controller for wrongful data processing by
an employee who is a data controller. That was quite different
from the situation in the cases relied on by Morrisons, where
the legislation expressly addressed the circumstances which
it was alleged gave rise to a common law remedy but there
were substantial differences between them.

Further, on the issue of inconsistency, the contrast between
the fault-based primary liability of an employer data controller
under the DPA and the imposition of strict vicarious liability on
an employer for the defaults of an employee data controller
was no more of an anomaly than the position at common law.
The common law imposes strict liability on an employer who
is guilty of no fault, where there is a sufficient connection
between the employee's default and the running of the
employer's business.

HERBERT SMITH FREEHILLS

Third ground of appeal
The tests for vicarious liability are set out in the most recent
Supreme Court decision on this issue, Mohamud v Wm
Morrison Supermarkets Plc. The court has to consider two
matters: first, what functions or "field of activities" have been
entrusted by the employer to the employee, a question which
must be addressed broadly; secondly, was there sufficient
connection between the position in which he was employed
and his wrongful conduct to make it right for the employer to
be held liable.
The first question was answered by the judge in terms which
the Court of Appeal regarded as plainly correct, namely that
Morrisons entrusted Skelton with dealing with the payroll data.
In relation to the second question, Morrisons submitted that the
close connection test was not satisfied since the tortious act
which caused the harm was done by Mr Skelton at his home,
using his own computer, on a Sunday several weeks after he had
downloaded the data. The Court of Appeal rejected that
submission. Although the time and place at which the relevant
acts occurred will always be relevant (though not conclusive),
there are numerous cases in which employers have been held
vicariously liable for torts committed away from the workplace.
Mr Skelton's tortious acts in sending the Claimants' data to third
parties were, in the Court of Appeal's view, within the field of
activities assigned to him by Morrisons. It entirely agreed with
the judge's evaluation of those acts as constituting a "seamless
and continuous sequence" or "unbroken chain" of events.
The Court noted that there is one novel feature to this case, in
that the employee's motive was to harm his employer rather
than to achieve some benefit for himself or inflict injury on a
third party. Morrisons submitted (reflecting the judge's own
concern as expressed in his judgment) that to impose vicarious
liability on Morrisons in these circumstances would render the
court an accessory in furthering Mr Skelton's criminal aims.
The Court of Appeal rejected this submission, noting that it is
clearly established that an employer may be vicariously liable for
deliberate wrongdoing by an employee. The Supreme Court
stated in Mohamud that motive was irrelevant. The Court of
Appeal did not accept that there is an exception where the motive
is to cause financial or reputational damage to the employer.

Comment
This case highlights the wide reach of data protection. An
organisation can be liable for data breaches even if it has
taken appropriate measures to comply with the data
protection legislation itself, and even if it is the intended
victim of the breach. In this respect, the decision will also
concern employers who can now be vicariously liable for the
actions taken by a rogue employee even with appropriate
safeguards in place to protect employee personal data. In
addition to civil liability, organisations may suffer further
damage as a result of negative publicity and impact on
share price.
The fear for organisations will now be that this decision,
combined with the legislative changes made by the EU General
Data Protection Regulation (GDPR), increased public awareness
of data protection issues, and the publicity that the case has
attracted, could spark a new wave of court cases from workers
and customers in the event of a data breach. Whilst individuals
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may not themselves be entitled to significant sums, if the data
breach affects large numbers of individuals, the total potential
liability for organisations could become commensurately
large. In this regard, it will be interesting to see how the court
approaches the issue of quantum in the case against Morrisons.
The Court of Appeal suggested that insurance could be the
answer to "Doomsday or Armageddon arguments" about the
effect of its decision. Cyber insurance typically covers claims for
breaches of confidential information; and in some circumstances
coverage may also be found in other classes of liability insurance.
However, at this stage the UK cyber insurance market remains in
its infancy and claims experience is limited. It therefore remains
to be seen how the market will react to this enhanced exposure
and whether insurance will be an effective tool to offset the
increased risks that organisations now face.
Importantly, this case related to data breaches which occurred
prior to 25 May 2018 (ie prior to the implementation of the
GDPR). In the post-GDPR world where there is an express right
for individuals to be compensated for non-material damage
(ie distress) it could become even easier to bring such actions,
particularly where there have been findings of non-compliance by
the ICO. With multiple data breaches having hit the headlines
since 25 May 2018 (including the Conservative Party Conference,
Butlin's, British Airways, Dixons Carphone, Facebook and
Google+), it will be interesting to see the impact of this decision
on future individual compensation claims and whether or not this
case opens the floodgates for data breach class action claims in
the UK.

Additional references
Mohamud v Wm Morrison Supermarkets Plc [2016] AC 667
Various Claimants v Wm Morrisons Supermarket Plc
[2017] EWHC 3113 (QB)
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Information gathering by in-house
lawyer in order to obtain external
advice may not be protected by
legal advice privilege
Glaxo Wellcome UK Ltd v Sandoz Ltd [2018] EWHC 2747 (Ch)
25 October 2018

In Glaxo Wellcome UK Ltd v Sandoz Ltd the
High Court held that an in-house lawyer’s
communications with an employee of the
business, who was accepted to be her
in-house “client” for some purposes, were
not protected by legal advice privilege where
those communications were to seek and obtain
information to provide to external solicitors in
order to obtain their legal advice. In doing so,
Chief Master Marsh applied the narrow
interpretation of “client” established by the
notorious Three Rivers No 5 decision as recently
confirmed by the Court of Appeal (albeit with
reluctance) in the ENRC case.
Significantly, the decision illustrates that an individual can be a
lawyer’s “client”, and therefore entitled to communicate
information to the lawyer under protection of privilege, for one
purpose but not others.

Background
The privilege challenge arose in the context of a passing off
claim relating to an inhaler product. The Defendants’ external
lawyer, Mr Collins, served a witness statement in support of the
Defendants’ claim to privilege.
The Claimants challenged a claim to legal advice privilege made
by the Defendants in respect of two documents, described as
follows in a list exhibited to Mr Collins’s statement:
"11. E mail from Susanne Groeschel-Jofer internal to the Sandoz group
seeking information to provide to Bristows for the purposes of
Bristows giving legal advice.…
14. Email from Susanne Groeschel-Jofer internal to the Sandoz group
seeking information to provide to Bristows for the purposes of
them giving legal advice, along with internal Sandoz group email
providing the information requested."
Ms Groeschel-Jofer was a German-qualified in-house lawyer
employed by a company in the Sandoz group, the fourth
Defendant to the action. It was later clarified that both emails
were between Ms Groeschel-Jofer and a Dr Malaun, who was

employed by the same group company as a drugs regulatory
affairs manager.
It was accepted that another email between the two, item 13
in the list, was subject to legal advice privilege. That email
was described as “Email from Michael Malaun to Susanne
Groeschel-Jofer requesting legal advice, along with a note of legal
advice given by her”.
The claim to privilege in respect of items 11 and 14 was set out
in Mr Collins’s initial witness statement as follows:
"Having inquired of the Sandoz defendants, I have been informed
that … members of staff employed within the Sandoz group, such as
those involved in the communications in which privilege is claimed,
were authorised to request and receive legal advice where relevant to
the performance of their job functions."
In a further statement, Mr Collins added:
"A request by a legal adviser for information for the purposes
of providing legal advice to the client necessarily discloses the
substance of the matters on which legal advice is being sought, as
does a response by the client providing information sought for that
purpose. … there is no need for a person to be authorised to receive
legal advice in order to be able to respond to a request for
information which assists a lawyer in providing legal advice."
That statement went on to confirm that the emails were
between Ms Groeschel and Dr Malaun, and that Dr Malaun was
authorised to request and receive legal advice where relevant to
the performance of his job functions, and to provide information
for the purposes of obtaining legal advice. It added that the
claim to privilege was further maintained because the items
evidenced the nature of the legal advice sought.
Separately, the Court considered whether the Claimants should
be required to return to the Defendants a privileged document
which the Defendants said had been disclosed by mistake. The
Court was satisfied that the mistake would have been obvious to
a reasonable solicitor reviewing the document, and accordingly
should be returned. That aspect is not considered further in
this article.

Decision
The High Court (Chief Master Marsh) found that the two
emails, items 11 and 14 in the list, were not protected by legal
advice privilege, saying that the evidence fell some way short
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of discharging the burden on the Defendants to establish the
claim to privilege. His reasoning was, essentially, as follows:
••Bristows provided legal advice to the second Defendant,

not the fourth Defendant which employed both
Mr Groeschel- Jofer and Dr Malaun.

••There was nothing to indicate that Dr Malaun was authorised

to seek legal advice from external lawyers acting for the
second Defendant.

••It seemed more likely that Ms Groeschel-Jofer was given the

task of obtaining legal advice from Bristows and she was
obtaining information for that purpose.

••In that event, her exercise in gathering information from

Dr Malaun would not be subject to legal advice privilege.
Dr Malaun’s communications in order to provide
information would not be privileged unless he was the
client for the purposes of him obtaining legal advice.

As for Mr Collins’s statement that a request by a legal adviser
“to a client” for information, and a response “by the client”
providing that information, necessarily discloses the matters on
which legal advice is sought, the Chief Master said this did not
grapple with the underlying question of who is the client for
these purposes.
The Chief Master was also critical of Mr Collins’s evidence in
support of the application. He accepted that, if more than one
party is claiming privilege, it may be convenient for the witness
statement to be provided by the solicitor who acts for all the
relevant parties. He noted, however, that a disclosure statement
must be signed by the party concerned, rather than its lawyers,
and expressed the view that, in general, the court should insist
on evidence in relation to a privilege challenge being given by
the party concerned, in order to match what is required in the
disclosure statement.
As the Claimants had not raised the point, however,
Chief Master Marsh said it could be put on one side apart
from two observations: (i) if the solicitor provides the evidence
on instructions, it is essential that the requirement to state the
source of those instructions is strictly complied with, which
Mr Collins’s statement had not done; and (ii) the evidence
should be clear about which party is claiming privilege and
the basis for their respective entitlements should be explained,
which again had not been done here.

Comment
The decision underlines the importance of considering, in any
given context, who is likely to be considered the lawyer’s "client"
for that particular purpose. Where an external lawyer is advising,
and the in-house lawyer is the relevant "client" for that purpose,
the in-house lawyer’s internal information gathering exercise
may not be privileged (unless litigation privilege applies, as in
that context a lawyer/client communication is not essential).
The position may be different where the in-house lawyer’s
advice is sought in addition to that of the external lawyer.
The decision also contains important messages as to how
evidence should be presented in supporting a claim to privilege.

Additional references
ENRC V SFO [2018] EWCA Civ 2006
Three Rivers No 5 [2003] QB 1556
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Court of Appeal finds litigation
privilege is restricted to the
purpose of obtaining advice or
information, not the conduct of
litigation more broadly
WH Holding Ltd v E20 Stadium LLP [2018] EWCA Civ 2652
30 November 2018

The Court of Appeal has held that emails
between a company's Board members which
had been prepared to discuss a commercial
proposal for the settlement of a dispute were
not covered by litigation privilege.

was granted on various grounds, including: whether the scope
of litigation privilege is restricted to documents concerned with
obtaining advice or evidence for the conduct of litigation; and
the approach the Court should take to an application for it to
inspect documents where a claim to privilege is challenged.

The Court found that, to fall within litigation privilege, a
communication must be prepared for the dominant purpose of
obtaining advice or evidence in relation to the conduct of
litigation. It is not sufficient that it is for the dominant purpose of
conducting litigation, in a broader sense. This is a point that had
previously been unclear in the case law.

The Court of Appeal (Sir Terence Etherton MR, Lord Justice
Lewison and Lady Justice Asplin) allowed the appeal, finding
that E20’s claim to privilege over the emails was not
well-founded.

The Court did not consider that the high profile decision in SFO v
ENRC extended the scope of litigation privilege beyond the
recognised categories of advice or evidence, though the
decision confirmed that the conduct of litigation includes its
avoidance or compromise. The Court in the present case added
(perhaps tellingly):
“We do not consider that there is any justification for extending the
scope of litigation privilege in that respect. It has always been
recognised that privilege is an inroad into the principle that a court
should be able to decide disputes with the aid of all relevant material.”

Background
The underlying dispute in this case between West Ham and its
landlord, E20, related to the number of seats in the London
Olympic Stadium that West Ham is entitled to use.
This appeal related to West Ham’s challenge to E20’s claim to
privilege over six emails, all dated 30 January 2017, passing
between E20 Board members, and between E20 Board
members and stakeholders. E20 asserted privilege on the
basis that the emails were composed with the dominant
purpose of discussing a commercial proposal for the
settlement of the dispute at a time when litigation was in
reasonable contemplation.
The High Court (Norris J) dismissed West Ham’s application for
the Court to inspect the documents over which privilege was
claimed, and upheld the claim to privilege. Permission to appeal

Decision

Scope of litigation privilege
The Court of Appeal said that the real issue raised by the appeal
as to the scope of litigation privilege was whether it extends to
documents which neither seek advice or information for the
purpose of conducting litigation nor reveal the nature of such
advice or information. In other words, does litigation privilege
cover documents prepared for the dominant purpose of
“conducting litigation” in a broader sense?
Norris J had rejected West Ham’s submission that litigation
privilege was limited to documents concerned with obtaining
advice or evidence for use in litigation, referring to ENRC in
which the Court of Appeal found that litigation privilege
covered the purpose of avoiding or settling reasonably
contemplated proceedings.
The Court of Appeal disagreed, finding that ENRC did not
remove the requirement that a communication must be
concerned with obtaining advice or evidence, though the
decision clarified that obtaining advice or evidence to avoid
or settle litigation was included within the privilege (just
as obtaining advice or evidence to defend litigation).
The Court in the present case rejected E20’s submission that the
phrase “conducting litigation” went beyond obtaining advice or
evidence and encompassed discussions relating to formulating,
finalising, and setting out a purely commercial settlement
proposal. The Court referred to Lord Carswell’s authoritative
statement of the scope of litigation privilege in Three Rivers No.6,
where he said:
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"…communications between parties or their solicitors and third
parties for the purpose of obtaining information or advice in
connection with existing or contemplated litigation are privileged,
but only when the following conditions are satisfied: (a) litigation
must be in progress or in contemplation; (b) the communications
must have been made for the sole or dominant purpose of
conducting that litigation; (c) the litigation must be adversarial,
not investigative or inquisitorial."

••Once litigation privilege is engaged it covers communications

The fallacy in E20’s argument, the Court of Appeal said, was
to treat sub-paragraph (b) as being an extension to the general
proposition that litigation privilege covers communications for
the purpose of obtaining information or advice. In fact, the
Court said, it is a qualification or restriction on the width of
that principle.

••Documents in which such information or advice cannot be

The Court did not consider that ENRC extended the scope of
litigation privilege, noting that the disputed documents in that
case all fell within the recognised categories of advice or
information going to the merits of the contemplated litigation.
The Court also accepted, however, that even if the dominant
purpose is not obtaining advice or information to conduct
litigation, litigation privilege would also attach to a document in
which advice or information obtained for that purpose “cannot
be disentangled”, or a document which would “otherwise reveal
the nature of such advice or information”.
Finally in relation to the scope of litigation privilege, the Court of
Appeal referred to E20’s submission that there was privilege for
internal communications within a corporate body, relying on the
decision of Pearson J in Mayor and Corporation of Bristol v Cox.
In that case, the court upheld a claim for privilege in the
minutes of meetings of local authority committees referring to
contemplated or existing litigation to which the authority was a
party. Pearson J said that a man’s notes with reference to his
own conduct in litigation are privileged, and that the notes of a
committee established by a corporation to deal with litigation
should be similarly protected.
In the present case, the Court of Appeal commented that no
authority was cited in support of this part of Beatson J’s
decision, which appeared to find that the reports were
protected either because they were confidential or because the
committee was simply the agent of the corporation. The Court
of Appeal commented:
"We cannot see any justification for covering all internal corporate
communications with a blanket of litigation privilege. Quite apart
from anything else we do not see why corporations should have
greater protection than, say, partners or bodies of trustees who in
practice are equally likely to discuss matters among themselves.
Nor is the fact of agency sufficient of itself to attract litigation
privilege. … In our judgment Bristol v Cox is wrong on this point
and should be overruled."
The Court of Appeal summarised its conclusions on the scope
of litigation privilege as follows:
••Litigation privilege is engaged when litigation is in

reasonable contemplation.

between parties or their solicitors and third parties for the
purpose of obtaining information or advice in connection
with the conduct of the litigation, provided it is for the sole
or dominant purpose of the conduct of the litigation.

••Conducting the litigation includes deciding whether to litigate

and also includes whether to settle the dispute giving rise to
the litigation.
disentangled or which would otherwise reveal such
information or advice are covered by the privilege.

••There is no separate head of privilege which covers internal

communications falling outside the ambit of litigation
privilege as described above.

Inspection by the court
Although it was not strictly necessary to its decision, the Court
of Appeal went on to consider the appropriate test for deciding
when a court should inspect documents to ascertain whether
they are privileged, as the point had been fully argued before it.
It noted that there is an express power for the court to inspect
documents where there is a challenge to a claim to privilege.
That power is now contained in CPR 31.19(6).
The Court of Appeal said that the judge had been wrong to
find that the court’s power of inspection was limited to cases
in which (without sight of the documents in question) the
court is “reasonably certain” that the test for privilege has
been misapplied. The Court disagreed with the narrow
formulation of the test, set out by Beatson J in West London
Pipeline and Storage v Total UK which is often cited on this point.
Instead, the Court of Appeal held, the court has a wide
discretion to inspect the documents over which privilege is
claimed to see whether the test has been correctly applied,
although it should be cautious about doing so and should be
alive to the dangers of looking at documents out of context. The
discretion must be exercised in accordance with the overriding
objective. Among the factors that will be relevant are (a) the
nature of the privilege claimed, (b) the number of documents
involved, and (c) their potential relevance to the issues.

Comment
The decision is likely to lead to difficulties in the application
of litigation privilege in practice, as there may be many
communications or documents which are for the purpose of
conducting litigation (including avoiding or settling litigation)
but which do not fall within the category of obtaining advice
or evidence. The Court did accept, however, that litigation
privilege will apply if advice or information obtained for the
conduct of litigation cannot be disentangled from a
document, or it would otherwise reveal the nature of
such advice or information.
The decision may also suggest that litigation privilege is restricted
to communications between parties or their lawyers and third
parties, rather than applying to internal communications within
a party. This part of the decision is not however clear, and it is
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difficult to see why litigation privilege should be restricted in this
regard, so long as a communication or document is prepared for
the required purpose. It may be that the Court of Appeal is merely
dismissing an argument that litigation privilege applies to all
internal corporate communications relating to litigation even if
they fall outside the required purpose.
Finally, the decision also suggests that the courts may adopt a
more liberal approach to the question of when they should
inspect documents to ascertain whether they are privileged,
when a claim to privilege is challenged.

Additional references
SFO v ENRC [2018] EWCA Civ 2006
Three Rivers No 6 [2004] UKHL 48
Mayor and Corporation of Bristol v Cox (1884) 26 Ch D 678
West London Pipeline and Storage v Total UK [2008] 2
CLC 258
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PRA and FCA clarify impact of
Brexit transition for insurance sector
28 March 2018

Announcements made by the PRA and FCA
on 28 March 2018 clarify their approach to
Brexit following the European Council’s
agreement to a transition period for the UK’s
withdrawal from the EU. In particular, insurers,
insurance intermediaries and other financial
services firms have been encouraged to
assume that they will continue to benefit from
passporting rights until December 2020.
Whilst this is a welcome development, firms
cannot be complacent:
••As “nothing is agreed until everything is agreed”, there can be

no certainty about the transition period until all terms of the
Withdrawal Agreement are approved, which will only come
later (if at all) in the Brexit negotiations.

••Failing such agreement, the UK’s “temporary permission”

regime will enable firms coming into the UK from other EEA
jurisdictions to carry on business here while they obtain the
PRA and FCA authorisations needed for those activities. UK
firms with EEA operations seem unlikely, however, to benefit
from a similar concession.

••In practice, this means that UK firms with significant EEA

interests are continuing to plan, for now at least, on the
assumption that there will be no transition period. Otherwise,
they risk disruption to their business if the UK leaves the EU
without agreeing the envisaged transition period as part of
the terms for its withdrawal.

We consider below the announcements from the PRA and the
FCA. We also note the PRA’s policy statement (PS4/18) and
Supervisory Statement (SS2/18) on its approach to branch
authorisation and supervision, which were issued at the
same time.

Background
On 20 December 2017, the Treasury, PRA and FCA made
announcements clarifying their approach to EEA-headquartered
financial services firms wishing to carry on business in the UK
post-Brexit. Key elements of the approach described by the
Treasury, the PRA and the FCA were as follows:
••The UK should allow EEA firms to carry on operating in the

UK post-Brexit.

••The Treasury would, if necessary, establish a “temporary

permission” regime, enabling firms to continue their activities in
the UK for a limited period after withdrawal whilst they obtained
the authorisation they would need in the longer term.

••Alongside the temporary permission regime, the government

would legislate, if necessary, to ensure that contractual
obligations, such as insurance contracts, which are not covered
by the regime, could continue to be met.

What are the PRA and FCA saying?
The European Council agreed that the terms of the UK’s
withdrawal from the EU should include a transition period until
the end of 2020. This has caused the PRA and the FCA to look
again at their approach to Brexit. In particular, both have said
that financial services firms can assume that they will hold
passporting rights during the transition period.
In the case of incoming EEA insurers and insurance
intermediaries, this means that they do not need to apply for
authorisation at this stage. In the event that the UK leaves the
EU on 29 March 2019, these firms will be able to rely on the
government’s “temporary permission” regime whilst they apply
for the authorisations they need to continue their business long
term. The FCA has confirmed that it expects firms to be able to
benefit from the regime through a simple notification process. It
launched a survey to collect information from EEA firms who
would like to participate in the regime, which firms were
encouraged to complete by 11 May 2018.
The position is considerably more difficult for UK firms, though,
as the UK’s jurisdiction only extends to activities carried on
here. As Andrew Bailey, Chief Executive of the FCA said:
“material risks remain, particularly in areas where actions would be
needed by both the UK and the EU authorities”. One of these risks
is that the transition period is contingent on there being an
agreement on all terms for the UK’s withdrawal from the EU.
Whether this is achievable will only be known much nearer to
29 March 2019.
If the transition period does not materialise, the UK’s temporary
permission regime is only effective for EEA firms operating in
the UK and it can do nothing to help UK firms wishing to
conduct activities in other jurisdictions without the benefit of
passporting rights. Recent comments made by EIOPA about
cross-border legacy insurance business also suggest that EU
countries may be less accommodating of UK firms post-Brexit
than would reciprocate the UK’s relatively benign approach to
EEA firms.
This leaves UK firms with a difficult decision. Should they rely
on the transition period to put their Brexit plans on ice? Or
should they continue to implement their plans by
29 March 2019, in which case they avoid the disruption to their
business that may be caused if the transition period does not
in fact materialise? How firms respond to this dilemma is likely
to depend on the significance of their cross-border activities
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and the extent of any disruption that would be caused by an
early loss of passporting rights.
In either event, UK firms passporting into the EU are advised by
the FCA to discuss their plans with relevant EEA supervisory
authorities, including how the proposed transition period
should be factored into those plans. For UK firms with
operations throughout the EEA this may, of course, be easier
said than done.

PRA confirms approach to incoming branches
and subsidiarisation
In its policy statement (PS4/18), the PRA has confirmed its
intention to retain a test for subsidiarisation that is based on the
scale of a firm’s activity that is covered by the FSCS. However, it
intends to increase the threshold from £200 million of
FSCS-protected liabilities to £500 million. Firms need to factor
this test into their Brexit plans to ensure that they are not caught
out by the requirement to subsidiarise.
This is the only significant change made to the PRA’s new
Supervisory Statement (SS2/18): “International insurers: the
PRA’s approach to branch authorisation and supervision”, which
supplements Supervisory Statement (SS44/15) “Solvency II:
third country insurance and pure reinsurance branches”. The
PRA has, however, also confirmed that its policy extends to pure
reinsurance branches, which was unclear from the consultation.

Impact on services business
The PRA’s consultation paper, CP30/17 was directed at third
country branches and did not refer to EEA insurers that
currently carry on activities in the UK under the services
passport. Nothing in the PRA’s more recent papers suggests
that this has changed.
This should mean that EEA insurers who can satisfy themselves
that their activities fall outside the UK regime post-Brexit
(because they are not carrying on regulated activities “in the
UK”) can avoid the need for any authorisation here. To take a
different approach would, in our view, be inconsistent with the
basic prohibition in FSMA, as applied to all other financial
services activities and products, and legal authority in the UK. It
would also place EEA insurers on an unequal footing with other
non-UK insurers who already carry on insurance activities in the
UK on a “non-admitted” basis.
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EIOPA issues second warning
about the impact of Brexit on
insurance contracts
28 June 2018

In June, the European Insurance and
Occupational Pensions Authority (EIOPA)
published an opinion and FAQs emphasising
the need for insurers and insurance
intermediaries to explain to policyholders how
Brexit will affect their insurance cover.
At first sight, EIOPA's comments appear to reinforce concerns that
political compromise cannot be expected on policies written (or
performed) on a cross-border basis before the UK's withdrawal
from the EU (so-called "legacy contracts"). The particular issue for
UK insurers is whether they will have the authorisation they need,
post-Brexit, to continue to meet their obligations to EEA
policyholders under these contracts. Closer examination of the
words used by EIOPA may, however, mean that fewer policies are
caught by this issue than has been assumed to date.
We note the following:

We have questioned whether EIOPA's views reflected the
current legal position accurately. We have also noted, though,
that many insurers would nonetheless need to mitigate the loss
of passporting rights that – absent some political agreement to
the contrary – is most likely to come with Brexit.
There have been numerous calls from industry, the UK
government and UK regulators for a solution to be found to the
contract continuity issue, which is relevant to both UK insurers
passporting into the EEA and to EEA insurers passporting into
the UK. In December 2017, the UK government took a unilateral
decision to reassure EEA insurers that contract continuity would
be safeguarded.
Specifically, the Chancellor of the Exchequer indicated that the
UK government will, if necessary, bring forward legislation:
••introducing a "temporary permissions" regime to enable EEA

insurers to continue their activities in the UK for a limited period
after withdrawal; and

••EIOPA's comments serve as a reminder that, despite numerous

••to ensure that contractual obligations, such as insurance

••There is little new in what EIOPA says for UK insurers that have

It remains to be seen whether the same concession will be given to
UK insurers, notwithstanding that such an approach would clearly
be in the best interests of affected EEA policyholders.

calls for contract continuity to be dealt with outside political
negotiations, time is running out for what should have been a
relatively simple issue to resolve.

already begun the process of transferring policies to an
EEA-authorised insurer. It has never been in doubt that
policyholders must be told about how a Part VII transfer
undertaken in the context of Brexit will affect, for example, their
FSCS protection.

••EIOPA appears to limit its comments to policies that were sold

cross-border. This may mean that concerns about insurers'
ability to meet claims by policyholders who move from the UK
after inception of their contract fall away.

••Finally, EIOPA sets its comments in the broader context of

policyholder protection. The most obvious way of protecting
policyholders post-Brexit is to ensure that policies can be
performed in exactly the same way as at present. It is
perhaps unfortunate, therefore, that EIOPA remains silent on
the need for a solution that removes any barriers to the
payment of claims.

Background
EIOPA's comments build on its December 2017 opinion, which
urged insurers to prepare for Brexit. The concern is that, once
passporting rights are lost, UK insurers may not have the
authorisation needed to perform their obligations under
contracts held by policyholders living in an EEA state (and vice
versa for EEA insurers with UK policyholders). Indeed, EIOPA
suggested that this would "usually" be the case unless insurers
took mitigating action.

contracts, which are not covered by this temporary regime can
continue to be met.

EIOPA's June 2018 opinion
EIOPA's comments confirm that its focus on business written by
insurers prior to the UK's withdrawal from the EU has not
diminished. In summary:
••Insurers are reminded of the messages contained in EIOPA's

December 2017 opinion, including the various options open to
insurers to ensure that they can meet their obligations to
policyholders post- Brexit. EIOPA's comments underline the
fact that there seems to have been little, if any, progress on the
contract continuity issue since it was first raised and that time
is fast running out.

••Given the concerns that Brexit raises for contract continuity,

insurers and intermediaries must make policyholders and
potential policyholders aware of the possible impact of Brexit
on their cover before the UK leaves the EU and of contingency
plans being made to ensure that their position is safeguarded.

••In the case of existing policyholders, the impact of Brexit

will depend on the relevant insurer's plans. For example, an
insurer that is transferring its cross-border business to an
EEA-authorised hub will need to explain the change of
insurer and other consequences that may flow from the
transfer, including:
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any loss of protection from the UK's FSCS (or the equivalent
in another jurisdiction);
changes in how claims are dealt with post-transfer and in
how other customer services are operated; and
contact details for the transferee company's new
supervisory authority.
••Possible purchasers of insurance, on the other hand, must be

given the information they need pre-contract to make an
informed decision about any risks associated with buying
cover from a particular insurer. It is here that the role of the
broker will clearly come to the fore, in particular, in
recommending one insurer over another for the provision of
cover. It seems likely that how well an insurer is prepared for
Brexit should be one of the broker's considerations in placing
business on behalf of clients over the coming months.

Requirement for information
On one level, EIOPA's opinion adds little to what has already
been said. For example, UK insurers that are carrying on a Part
VII transfer of their existing business to an EU carrier are already
well aware of the need for policyholders to be told about the
impact of the transfer on their policies.
In an exchange of letters published earlier this year, the ABI also
raised concerns about how its members should meet their
obligations to policyholders in the context of Brexit. The FCA's
response was of limited help although it did, at least,
acknowledge that reviews of firms' communications would take
into consideration any uncertainty surrounding Brexit at the
time of publication.
Otherwise, it is probably not surprising that EIOPA's opinion
does not indicate whether some form of grandfathering will be
made available, enabling UK insurers to service legacy policies
without the need for additional local authorisation.

How far does the 'legacy contract'
issue extend?
It is probably safe to assume that, where a policy was written on
a cross-border basis at inception (ie relying on passporting
rights) and the policyholder remains outside the UK post-Brexit,
it will be covered by EIOPA's remarks. It is less clear whether
concerns about servicing contracts should extend to the
situation where a policyholder moves his or her habitual
residence from the UK to an EEA state after the policy was
issued. Such a move would, of course, be outside the control of
the insurer. It could also take place after Brexit, making it
impossible to bring the policy into any Part VII transfer to an
EEA authorised insurer.
Paragraph 2.3 of EIOPA's opinion suggests, however, that its
comments may be limited to contracts that were concluded on
a cross-border basis. Similarly, the FAQs accompanying EIOPA's
opinion state the following at Question 3:
"National supervisory authorities are required to ensure that
insurance undertakings and insurance intermediaries take
appropriate contingency measures. These measures shall ensure the
continuity of services of insurance contracts which are concluded
between insurance undertakings in the United Kingdom and
customers located in the remaining Member States of the European
Union (and vice versa)." (emphasis added)

If this interpretation is correct, it significantly reduces the
impact of the legacy contract issue and insurers will only need
to look at the business that was deliberately sold cross-border.
As most UK insurers that have (or have had) such sales are
already likely to be establishing EEA hubs or, in a few cases,
obtaining authorisation for an EEA branch (or branches) to
continue their activities, Brexit issues relating to these policies
are probably already being resolved.

Impact on brokers
EU and UK authorities have said relatively little to date about the
impact of Brexit on brokers and other intermediaries. This is
despite the fact that, like insurers, brokers are set to lose their
passporting rights with the UK's withdrawal from the EU.
EIOPA does, however, direct its comments on policyholder
information at both insurers and intermediaries. In practice,
intermediaries will rely on insurers to tell them how they are
safeguarding policyholders' position and can do little to influence
the position where policies are already in place. As regards new
business or renewals, a broker may feel it is in its clients' best
interests to place business with insurers that are furthest ahead
in developing and implementing their plans for Brexit.

The UK approach – is it so much better?
Without doubt, the proposed introduction by the UK of a
"temporary permission" regime has alleviated concerns for
incoming EEA firms about the need to obtain a UK authorisation
before March 2019.
Apart from this, the PRA has not so far made any public
announcement about its approach to EEA insurers that
currently carry on activities in the UK under the services
passport. HM Treasury has, however, recently set out its
approach to financial services legislation under the European
Union (Withdrawal) Act. This anticipates that, in the event of
the UK leaving the EU without a deal, the current third country
regime should apply to EEA insurers post-Brexit to the extent
that this is compatible with a smooth transition. This should
mean that EEA insurers who can satisfy themselves that their
activities fall outside the UK regime post-Brexit (because they
are not carrying on regulated activities "in the UK") can avoid
the need for any authorisation here but it would be helpful if the
PRA could confirm the position.
Further, where a firm which will be carrying on business in the
UK after Brexit is likely to have more than £500 million of
FSCS-protected liabilities, the PRA's default approach will be to
require that firm to subsidiarise. In the context of Brexit, this
change in policy may mean that an EEA insurer that currently
operates through a UK branch without PRA authorisation will
have to transfer that business to a UK subsidiary (which may
itself need authorisation if it is a new company) under the
relevant home state's law on transfers of business.
This is likely to be considerably more complex and costly than
simply applying for a new branch authorisation in the UK and it
may take much longer. The ongoing costs associated with
subsidiarisation are also likely to be considerably greater than
operating through a UK branch. The PRA's approach appears to
be more restrictive in this regard than some Member States, at
least, who have not placed explicit restrictions on their
willingness to authorise third country branches going beyond
those envisaged by the Solvency II "third country" regime.
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Continuity Clauses: a guide for
policyholders
This guide was first published by Airmic on 20 September 2018

As the date for the United Kingdom’s (UK)
exit from the European Union (EU) gets ever
closer, a variety of so-called ‘Continuity
Clauses’ have emerged in the market. This
article explains the reasons for these clauses
and what they aim to do.
Policyholders are encouraged to discuss the implications of
Brexit for their insurance programme with their broker. To help
those discussions, this guide aims to explain those Brexit issues
of particular relevance to policyholders.

The current landscape
What is the concern around contract continuity
and Brexit?
It currently seems most likely that UK and EEA insurers will no
longer benefit from passporting rights after the UK exits the EU.
This means that, post-Brexit (and as soon as 29 March 2019 if the
UK fails to agree terms for its withdrawal), some insurers may not
have the authorisation needed to perform their obligations and
pay claims under certain insurance contracts. In particular, UK
insurers may not have the authorisation needed to perform their
obligations under contracts held by EEA policyholders. Paying
claims without the relevant authorisation may be a criminal
offence for the insurer.
There have been numerous calls for a solution to be found to this
issue of contract continuity both from industry and from
regulators within the UK and the EEA but as yet no agreement
has been reached.
Which policy of class may be affected?
The issue can affect any class of insurance policy.
Do EEA insurers have the same concern about
performing their obligations under contracts held by
UK policyholders?
In general, the UK will default to treating EEA insurers in the same
way as other non-EEA firms post-Brexit. However, in December
2017, the UK government took a unilateral decision to reassure
EEA insurers that contract continuity would be safeguarded and
that EEA insurers would be able to continue to operate in the UK
post-Brexit. Specifically, the UK government will introduce a
Temporary Permissions Regime (TPR) to enable EEA insurers to
continue their activities in the UK for up to 3 years after withdrawal
while they apply for full authorisation from the UK regulators.
The government has also made a commitment to ensuring that
contractual obligations, such as insurance contracts, which are

not covered by this temporary regime can continue to be met
(although the precise scope of this promise remains unclear).
This position was reiterated in August 2018 when the UK
government released its first batch of technical notes about the
impact of a "no deal" scenario at the end of March 2019.
What has the EU said about the position of
UK insurers?
The EU has not given the same concession to UK insurers,
notwithstanding that such an approach would clearly be in the
best interests of affected EEA policyholders.
The European Commission announced the following in July 2018
in relation to financial services contracts:
"in relation to contracts, at this juncture there does not appear to be
an issue of a general nature linked to contract continuity [because] in
principle, even after withdrawal, the performance of existing
obligations can continue".
Although it added:
"Every type of contract needs to be looked at separately."
In contrast, EIOPA published an opinion in June 2018
emphasising the need for insurers and insurance intermediaries
to explain to policyholders how Brexit will affect their insurance
cover. These comments built upon an opinion which it had
published six months earlier which urged insurers to prepare for
Brexit. EIOPA offered three solutions for UK insurers:
1. Firms could establish an EEA subsidiary to act as a “hub” for
their EEA business.
2. The UK insurer could obtain authorisation for a third country
branch in the relevant EEA jurisdiction(s). However, this
approach carries with it the significant disadvantage that a
third country branch (including an EEA branch of a UK
insurer post-Brexit) has no passporting rights. Separately
authorised branches would be needed, therefore, in every
jurisdiction where there are policyholders; or
3. For the UK insurer to transfer its affected policies to an EEA
insurer, which would require a Part 7 FSMA transfer.
What is a Part 7 FSMA transfer?
Part 7 of the FSMA (the Financial Services and Markets Act
2000) establishes a regime for transferring insurance
portfolios. It can be used to transfer insurance business across
jurisdictions. A Part 7 transfer is a long and expensive process
which requires a suitable transferee company to be found or, in
some cases, established.
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Policyholder interests are protected under a Part 7 transfer by
the requirement for extensive regulatory (PRA and FCA) review
of the process, court approval of the transfer and a requirement
for an independent actuarial review of the implications of the
transfer for policyholder interests.

obligations have been transferred to an insurer which is located in
another EEA state (under the first option above) or because the
original insurer under the policy has obtained the authorisation it
needs to conduct business in another jurisdiction (under the
second option above).

What steps are insurers in fact taking to prepare
for Brexit?

Contract continuity clauses

We have spoken to a range of insurers about their plans for
Brexit. Any plans are, by their nature, bespoke to the particular
insurer depending upon their current structure and
arrangements. We are aware, for example, of:
••a number of UK insurers setting up new EEA insurance

companies and carrying out Part 7 transfers of policies
currently written out of existing EEA branches or covering EEA
risks into those companies (the same outcome can be achieved
through a Part 7 transfer into an existing EEA group company).

••some EEA insurers with UK branches applying to the UK

regulators (FCA and PRA) for their UK branch to be
authorised as a third country branch (although the
introduction of the TPR should alleviate the need for
applications before the UK’s exit from the EU).

What are contract continuity clauses?
We have seen a variety of clauses being proposed for use in
policies. These aim to provide a level of contract continuity in the
event that the UK leaves the EU without suitable transitional
arrangements being put in place or without an agreement allowing
UK insurers to perform cross-border business into the EEA.
To avoid creating uncertainty, it is important that the clauses are
consistent with the relevant insurer’s plan for mitigating the
impact of Brexit. There is no one size that fits all. Indeed, given the
steps being taken by some insurers to prepare for Brexit these
clauses may not be necessary in a number of policies.
What do continuity clauses do?

What is the practical effect for a policyholder for
each of the options a UK insurer may take?
The effect of either of these options is to ensure that, post-Brexit,
the insurer under a particular policy has the authorisations it needs
to meet its obligations to policyholders. This may be because the

There are a number of different clauses being used in the market.
In a number of these, provision is made for the policy to be
transferred from the Insurer (Original Insurer) to another
authorised insurer (Replacement Insurer) in the event that the
Original Insurer is/will no longer be authorised to service the
policy after Brexit. The clauses we have seen achieve this in
different ways. There is a question as to whether some of these
clauses may circumvent Part 7 of the FSMA.

Whilst the clauses vary in their detail and wording, there a number of key elements that we have identified across the clauses we
have looked at:
THE ANATOMY OF A CONTINUITY CLAUSE
ELEMENT
Transfer to
Replacement
Insurer

CLAUSE PROVISIONS IN THE MARKET
Original Insurer has the right or will use its best endeavours to transfer its participation to a Replacement
Insurer, typically subject to certain conditions being met. Such conditions may relate to:
••The Replacement Insurer accepting participation on the policy on the same terms as Original Insurer
••The Replacement Insurer’s security rating
••The Replacement Insurer being a member of the same corporate group as the Original Insurer
••The time limit within which transfer must occur or notice of intention to invoke clause must be given
••The Replacement Insurer accepting responsibility to pay claims unless already settled

Termination

Express provision that Brexit of itself will not allow a party to terminate/alter the policy
Policy can be terminated if the Original Insurer is no longer permitted by law to perform the contract post-Brexit
or has not transferred the contract to a Replacement Insurer (with a pro rata return of premium)
Policy can be terminated by the Insured if it deems that the Replacement Insurer is unacceptable for any reason
(in the event the Original Insurer is no longer permitted by law to perform the contract post-Brexit)

Notification

Original Insurer is obliged to provide details of name and registered office of its Replacement Insurer in advance
of Brexit
Original Insurer is obliged to notify insured if no transfer to a Replacement Insurer has taken place x days prior
to Brexit to allow the insured to investigate alternative cover

Claims handling

Original Insurer shall use best endeavours to pay claims
Original Insurer to procure that the Replacement Insurer shall conduct any claim in the same manner as the
standard of the Original Insurer

It is important to note that not all of the contract continuity
clauses we have seen contain all of these elements. Policy
holders should consider carefully which elements any proposed
continuity clause has when negotiating these clauses.
Issues to consider include:
••What do you want to happen in the event the Original

Insurer is/will no longer be authorised to service your policy
after Brexit?

••Do you want to be able to terminate the policy with the

Original Insurer and seek alternative cover yourself? Would
that be helpful to you?

••Are you happy for the policy to be transferred to a

Replacement Insurer in the event the Original Insurer is/will
no longer be authorised to service the policy after Brexit?

••If a transfer is proposed, what protections do you want

around the identity of any Replacement Insurer and, for
example, its security rating? Will the Original Insurer be
required to seek your consent or does the clause propose a
transfer at the Insurer’s election?

••What comfort have you got around how any Replacement

Insurer will handle and settle claims?

What should policyholders be doing?
The advice to policyholders is to discuss the implications of
Brexit on your insurance programme with your broker – both
your existing programme and any renewable/new policies that
are due to be purchased. Not all insurance contracts will be
affected by Brexit.
For existing policies, the impact of Brexit will depend on the
relevant insurer’s plans. They may well be taking steps to
mitigate or negate the risks associated with contract continuity
which avoid the need for a continuity clause at all.
Those renewing or purchasing new policies in the lead-up to
Brexit should be given the information they need pre-contract to
make an informed decision about any risks associated with
buying cover from a particular insurer. It is here that the role of
the broker will clearly come to the fore, in particular, in
recommending insurers for the provision of cover and advising
on the terms of any proposed continuity clauses.
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Do we need a new duty of care in
financial services?
17 July 2018

On 17 July 2018, the FCA published a paper
on its Approach to Consumers (the Approach)
accompanied by a discussion paper DP18/5
(the DP) on the possible introduction of a new
duty of care and other alternative approaches
(a New Duty).

Assessment of the current legal and
regulatory framework

The Approach described the FCA’s vision for well-functioning
markets that work for consumers, and builds on the November
2017 consultation on its Future Approach to Consumers. The
aim is to provide greater transparency on when and how the
FCA will act to protect consumers, its policy positions on key
issues, and its strategy for ensuring that it advances its
consumer protection objective with the greatest impact.

••Principle 2 – a firm must conduct its business with due skill,

The DP reviewed the current legal and regulatory framework
and noted that it could be said that the current Principles for
Businesses (Principles), amplified by detailed rules, address
many of the issues cited for introducing the New Duty.
The FCA identified the following as the most relevant Principles:
care and diligence

••Principle 6 – a firm must pay due regard to the interests of its

customers and treat them fairly

••Principle 7 – a firm must pay due regard to the information

needs of its clients, and communicate information to them in
a way which is clear, fair and not misleading

The key question raised by the November 2017 consultation
was whether there was a need to introduce a New Duty.

••Principle 8 – a firm must manage conflicts of interest fairly,

The FCA’s objective was to open a broader discussion on the
merits of a New Duty and to understand what outcomes a New
Duty may achieve to enhance behaviours in the financial
services sector.

••Principle 9 – a firm must take reasonable care to ensure the

To that end, the FCA sought views on:
••whether there is a gap in the existing legal and regulatory

framework, or the way the FCA regulates, that could be
addressed by introducing a New Duty;

••whether change is desirable and if so, the form it should take;
••what a New Duty for financial services firms might do to

enhance positive behaviour and conduct from firms in
the financial services market, and incentivise good
consumer outcomes;

••how the New Duty might increase the FCA’s effectiveness in

preventing and tackling harm and achieving good outcomes
for consumers;

••whether breaches of a New Duty or of the FCA’s Principles for

Businesses should give rise to a private right of action for
damages in court; and

••whether a New Duty would be more effective in preventing

harm (by, for example, enhancing good conduct and culture
within firms) and therefore lead to less reliance on redress.

The DP deliberately left open for discussion the nature of any
duty, ie whether it would be more akin to a ‘duty of care’ or to a
fiduciary duty, the former being more of a positive obligation
than the latter which is, largely, a prohibition (eg a firm must not
put its own interests above those of the client).

both between itself and its customers and between a
customer and another client, and

suitability of its advice and discretionary decisions for any
customer who is entitled to rely upon its judgment

The FCA also pointed to the client’s ‘best interests’ rule, whilst
highlighting that there is no equivalent rule applicable to
accepting deposits and carrying out contracts of insurance, and
obligations on firms to take reasonable care in undertaking
certain activities.
These are supplemented by the Consumer Rights Act 2015 (the
CRA), which implies a term requiring those providing services to
consumers to act with reasonable care and skill, and the FCA’s
power to enforce breaches of certain consumer protection laws
(including the CRA).
The FCA has concurrent competition powers to investigate and
intervene in respect of markets where competition may not be
working well, and to enforce against breaches of the
competition law prohibitions.
Finally, the FCA is extending its Senior Managers and
Certification Regime (SMCR) to all FSMA authorised firms: this
will impose on most employees of financial services firms five
conduct rules, including in particular requirements to act with
due care, skill and diligence, and to pay due regard to the
interests of customers and treat them fairly. The FCA believes
these additional obligations could help address some of the key
cultural and governance concerns which underlie calls for a
New Duty.
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Proposals for the new duty

Comment

As well as seeking views on the merits, practicalities and
consequences of introducing a New Duty, the FCA will
consider a range of possible alternatives to address
stakeholders’ concerns:

The call for a duty of care in financial services regulation is not
a new one. As well as having been a priority for the Financial
Services Consumer Panel for some time, it has been
considered by the Parliamentary Commission on Banking
Standards and the Law Commission.

••making a rule introducing a New Duty, through the use of

FSMA rule-making powers. This approach would require
clarification through the issue of guidance and consideration
as to how it would sit within the regime, and in particular its
relationship to the Principles.

••the introduction of a statutory duty (through a change in

primary legislation in Parliament), supplemented by FCA rules
and guidance. A statutory duty would have greater status
than the Principles, going further than the requirements of
s1C(2)(e) FSMA.1

••the extension of the client’s best interest rule. This would only

It is not clear from the DP that there is in fact an obvious gap in
the existing legal and regulatory framework to be filled – that
itself being an open question in the DP. That is, rationally, the
fundamental starting point – proceeding to discuss the nature
or form of a New Duty, including the potential for the
Principles to be actionable, is premature before the underlying
problem or gap is properly identified. Clearly, there continue to
be conduct issues in the market that need to be addressed but
rushing to introduce new rules or guidance is not necessarily
the best answer.

apply to regulated activities and may require some
amendment to some of the Principles.

••enhancements to the Principles through the introduction of

detailed new rules or guidance, for example through the
guidance expected to be published in 2019 on the
identification and treatment of vulnerable customers

Consumer outcomes and redress
While being clear that the best consumer outcome is to prevent
harm from occurring in the first place, the FCA addresses the
mechanisms available to a consumer when seeking redress
when things go wrong.
It is in that regard, the FCA raised what will no doubt be a
controversial question as to whether a breach of a New Duty or
of the Principles should give rise to private right of damages.
This reopens a debate had in the context of a 1998 consultation
that originally introduced the Principles.
Any extension of private rights of action in respect of breach of
the Principles would need to be considered in conjunction with
the FCA’s recent discussion of a proposed extension of
Principle 5 to unregulated activities, which the FCA may revisit
in the future. Such an extension of Principle 5, together with the
recognition of a range of industry codes relating to unregulated
activities, would assume a wholly different complexion if
private rights of action were also added to the mix.

In meeting its objective of securing appropriate degree of protection for consumers the FCA is currently required by s1C(2)(e) FSMA to have regard to “the general
principle that those providing regulated financial services should be expected to provide consumers with a level of care that is appropriate having regard to the degree of risk
involved in relation to the investment or other transaction and the capabilities of the consumers in question”
1

Regulatory

INSURANCE AND REINSURANCE DISPUTES- 2018 REVIEW

Regulatory

84

HERBERT SMITH FREEHILLS

SMCR extension to insurers and
insurance intermediaries
10 December 2018

In July 2017, the FCA and PRA
published proposals to extend the
application of the Senior Managers and
Certification Regime (SMCR) to almost all
financial services firms, including (re)insurers
and (re)insurance intermediaries.

The new regime will take effect for insurance intermediaries
from 9 December 2019.
Rules applying to (re)insurers which came into effect on
10 December 2018 build on the Senior Insurance Managers
Regime (SIMR) and are discussed below. The new regime
applies to Solvency II firms and large non-Directive
firms (NDFs).

Key elements of the SMCR

Differences from SIMR
1. Senior Managers Regime

••Individuals (Senior Managers) who perform Senior

••The FCA’s Approved Persons Regime (APR) is being

••A number of Prescribed Responsibilities must be

••Expanded list of Prescribed Responsibilities

Management Functions (SMFs) must obtain regulatory
approval before taking up their roles
specifically assigned by firms to a Senior Manager

replaced, with the introduction of FCA-designated SMFs
for the first time

••A new “duty of responsibility” imposed on Senior

••Each Senior Manager must be given a “Statement of

Responsibilities” or “SoR” (previously known as a “Scope
of Responsibilities” document) setting out their areas
of responsibility

••Rules on fitness and propriety and regulatory

references apply

Managers aims to make them individually accountable
for the performance of their duties

••“Governance Maps”, which describe a firm’s governance

and management arrangements and how responsibilities
are allocated to individuals, will become
“Responsibilities Maps”

2. Certification Regime
••Applies to individuals who are not Senior Managers, but

whose role means that they could expose the firm or its
customers to significant harm:
PRA – Key Function Holders (KFHs) who are not also
Senior Managers, and other “Material Risk-Takers”
(MRTs), will be caught.

FCA – Designated functions include “significant
management” roles that can seriously impact the way in
which the firm conducts its business
••Annual certification (by firm) of fitness and propriety

••Extending the Certification Regime to insurers for the

first time is the area of greatest change for insurers

••Certification Regime is likely to catch many more

members of staff than fall within the SIMR

••Implementation of the new rules, including the annual

review of an individual's fitness and propriety for the role
they perform, is likely to have a significant impact on HR
processes within firms

••Early planning for this aspect of the new regime is

particularly important

••Rules on regulatory references apply

3. Conduct Rules
••Conduct Rules will apply to all staff other than those

performing ancillary roles

••Significant increase in number of persons who are directly

accountable to the regulators for compliance with
Individual Conduct Rules.
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1. Senior Managers Regime
Senior management functions
••PRA will keep its current list of SMFs
••FCA-designated SMFs replace Controlled Functions (CFs) currently applying under the APR
••In general, firms will have fewer FCA-designated SMFs than CFs – current approved persons who fall outside the new

categories of SMF are likely to fall into the Certification Regime

••The “Other Overall Responsibility” SMF introduced by the FCA applies on a “no gaps” basis. Firms need to identify every activity,

business area and management function (including those carried out from a branch overseas) and allocate responsibility for them
either to an existing SMF or to an “Other Overall Responsibility” SMF (of whom there may be more than one)

••The scope of the Compliance Oversight function has been widened to cover all FCA regulatory requirements
PRA SMFs

FCA SMFs
SMF 10 –
Risk
Committee
Chairman

SMF 11 –
Audit
Committee
Chairman

SMF 12 –
Rem
Committee
Chairman

SMF 14 –
Senior
Independent
Director

SMF 4 –
Chief Risk
Function

SMF 5 –
Head of
Internal Audit

SMF 2 –
Chief Finance
Function

SMF 24 –
Chief
Operations

SMF 13 –
Nominations
Committee
Chairman

SMF 15 – With
Profits
Committee
Chairman

Non-exec

SMF 9
– Chairman

Board Non-executive
SMF 1 – Chief
Executive
Function

SMF 3 –
Executive
Director

Board Executive
SMF 23 –
Underwritting
Risk Oversight

SMF 20 – Chief
Actuary

SMF 21 – With
Profit Actuary

Other Insurance Senior Executive
Group/Overseas

SMF 7 – Group
Entity Senior Manager

SMF 19 – Head of
Third Country Branch

SMF 6 – Head of
Key Business Area
Business areas with total assets > £10billion or 20% of gross revenue

Compliance
SMF 16 –
Compliance
Oversight
SMF 17 –
MLRO

Executive

SMF 22 – Chief
Underwritting Officer

SMF 23b – Lloyds
Conduct Risk

SMF 18 – Other Overall
Responsibility

Other business areas
New function or scope widened

PRESCRIBED RESPONSIBILITIES
••Prescribed Responsibilities must be assigned to

Senior Managers

••Three new Prescribed Responsibilities (which are to be

“shared” by the PRA and the FCA) cover:

the firm’s performance of its obligations under the Senior
Managers Regime
the firm’s performance of its obligations under the
Certification Regime
compliance with the firm’s obligations in relation to its
Responsibilities Map
••The FCA proposes to introduce three new Prescribed

Responsibilities (which are not “shared”) covering:

the firm’s performance of its obligations under the FCA
Code of Conduct (COCON)
compliance with CASS
prevention of financial crime
••SoRs are required for all Senior Managers and other KFHs

(as under the current regime)

DUTY OF RESPONSIBILITY
••In the event of a regulatory breach, the Senior Manager

responsible for the area in which the breach occurred could
be held accountable if they did not take reasonable steps to
prevent or stop it.

••Burden of proof lies with the PRA or FCA to show that the

Senior Manager did not take the steps that a person in
their position could reasonably be expected to take to
avoid the breach.

••In bringing enforcement action, the PRA and FCA will

consider the individual's Statement of Responsibilities and
the firm's Responsibilities Map.

••PRA guidance on enforcement of the duty reproduces the

equivalent guidance for banks; the FCA “expects” that the
guidance that it has given to banks will also apply to
insurers, but that it will consult on this later in the year.

••In practice, it is not clear what additional obligations Senior

Managers incur under the duty of responsibility that they
have not already held under the SIMR.
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2. Certification regime
••Regulatory pre-approval is not needed, but firms will need to certify, on an annual basis, that staff falling within the Certification

Regime are “fit and proper”

••All KFHs, as defined by the PRA under the SIMR, will be within scope unless they are Senior Managers
••MRTs ie individuals whose professional activities have a material impact on the firm’s risk profile will also be covered (again, to

the extent that they are not already SMFs or KFHs)

••Other FCA-designated certification functions include (in addition to MRTs):
••significant management – roles that can seriously impact the way in which the firm conducts its business (current CF29)
••functions that are subject to qualification requirements
••anyone who supervises a certified person – this is designed to put in place a clear chain of responsibility between more junior

certified employees and the Senior Manager ultimately responsible for the relevant area, and every person in that chain will
need to be certified

••persons performing a client dealing function – any person dealing with clients, including retail and professional clients and

eligible counterparties.

••Whilst the PRA and FCA note that their regimes are co-extensive, there does seems to be some degree of overlap in

the functions designated by them, in particular, with regard to the interaction between KFHs, MRTs and "significant
management" functions
3. Conduct rules

••Currently, only individuals who carry on a SIMF or CF can be made directly responsible to the regulators for compliance with

Conduct Rules

••Under the SMCR, the PRA will apply “Individual Conduct Standards” and “Senior Manager Conduct Standards” to Senior

Managers, Notified NEDs (ie NEDs who are not performing a S(I)MF) and KFHs

••The FCA intends to apply the Individual Conduct Rules to all non-ancillary staff working at a firm, including all

Certified Employees

INDIVIDUAL
CONDUCT RULES

RULE/STANDARD

SENIOR MANAGER
CONDUCT RULES
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1. Act with integrity
2. Act with due care, skill and diligence
3. Be open and cooperative with the FCA,
PRA and other regulators
4. Pay due regard to the interests of
customers and treat them fairly
5. Observe proper standards of
market conduct
6. Take reasonable steps to ensure that the
business of the firm for which you are
responsible is controlled effectively
7. Take reasonable steps to ensure that the
business of the firm for which you are
responsible complies with relevant
requirements and standards of the
regulatory system
8. Take reasonable steps to ensure that
any delegation of your responsibilities is
to an appropriate person and that you
oversee the discharge of the delegated
responsibility effectively
9. Disclose appropriately any information
of which the FCA or PRA would
reasonably expect notice

REGULATOR SMFs

NOTIFIED KFHs
NEDs

PRA & FCA
PRA & FCA
PRA & FCA

P
P
P

P
P
P

P
P
P

CERTIFICIED EMPLOYEES
AND OTHER EMPLOYEEES,
EXCEPT ANCILLARY STAFF
P
P
P

FCA only

P

P

P

P

FCA only

P

P

P

P

PRA & FCA

P

P

PRA & FCA

P

P

PRA & FCA

P

P

PRA & FCA

P

P

P

RULE/STANDARD
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REGULATOR SMFs

10. Pay due regard to the interests of
PRA ONLY
current and potential future
policyholders in ensuring the provision
by the firm of an appropriate degree of
protection for their insured benefits

NOTIFIED KFHs
NEDs

P

P

CERTIFICIED EMPLOYEES
AND OTHER EMPLOYEEES,
EXCEPT ANCILLARY STAFF

P

NB: The PRA uses the term “Conduct Standards”; the FCA uses “Conduct Rules”.

SUMMARY APPLICATION OF THE NEW REGIME
CATEGORY OF PERSON

Senior Managers, including NEDs
performing an SMF
Notified NEDs
Certified Employee* (incl a KFH who is
not also a Senior Manager)
Other, non-Certified Employees
performing a key function (PRA only)
All other employees
(except ancillary staff**)

SENIOR
MANAGERS
REGIME
P

CERTIFICATION
REGIME

REGULATORY FITNESS AND
REFERENCES
PROPRIETY

P

CONDUCT
RULES

P

P

P

P
P

P
P

P
P

P

P
P

* Certified Employee – Employees who are not Senior Managers or Notified NEDs but whose role may nonetheless have an impact on the firm’s business. Includes
KFHs and MRTs
** Ancillary staff – Employees not covered by any aspect of the regime, such as cleaners and receptionists
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Financial Conduct Authority
– wholesale insurance broker
market study
The Financial Conduct Authority (FCA)
published the Terms of Reference (TOR) into
its Wholesale Insurance Broker Market Study
in November 2017, and is due to publish its
interim report in early 2019.
The study is aiming to assess how effectively competition is
working in the wholesale insurance broker sector, as well as
looking at how brokers influence competition in the
underwriting sector.

Background
The FCA's stated aim in conducting the Market Study is to
ensure that the wholesale insurance industry allows for
innovation and competition in the interests of its clients. The
FCA has recognised the important role brokers play in the sector,
and considers that competitive pressure should keep broker
remuneration levels at a competitive level, reducing overall costs
of the supply of wholesale insurance. The wholesale insurance
broker sector has not been looked at for over a decade, and the
FCA considers that the significant changes in the market since
that time warrants a new examination.
The Market Study will look at three main areas:
••whether individual firms of brokers have market power, and

how this effects competition;

••conflicts of interest in the sector; and
••how broker practices, such as the use of facilities, have an

impact on competition.

The FCA describes a perceived increase in the range of services
brokers offer to insurers (such as advisory services, data
analysis, and claims handling) as well as an increase in the
number of placement facilities in the London Insurance Market.
It is understood that some fifty insurance brokers participating
in the London Insurance Market have been asked to provide
information to the FCA to assist with the Market Study.
On the first issue the FCA seeks to understand whether
individual broker firms possess market power and thereby
restrict competition. The TOR specifically refers to the
possibility that brokers are using their market power to get
underwriters to sign up for facilities and pay for additional
services which may be unnecessary. The FCA will also be
assessing what, if any, barriers to entry and expansion exist in
the sector, and has specifically raised a perceived lack of
switching by insured clients between commercial insurance
brokers as a factor which could demonstrate a lack of
competition in the sector.

On the second issue (conflicts of interest) the FCA's TOR set
out a number of areas where they consider that there may be
potential for conflicts of interest to arise within the wholesale
insurance broking sector. Facilities feature prominently here and
there is a perception that a much greater proportion of risks
written in the London Market are being placed in facilities. This
has caused prompted the FCA to gather information to assess
whether facilities yield greater remuneration for the broker than
risks placed in the open market and if so the reasons for it.
Another area which the FCA apparently considers could foster
conflicts of interest is the advisory and data services provided
by brokers, and the FCA will examine the extent to which
brokers are influenced to place underwriting business with
insurers that purchase these services.
Finally, the third issue that the Market Study will examine is
broker conduct and the potential for any brokers' practices to
exclude some insurers or dampen competition through 'tacit'
coordination. The FCA again identifies the use of facilities as
potentially having a negative impact on competition because
some insurers may be excluded by brokers. This, the FCA
posits, could lead to underwriters leaving the market and the
loss of specialised underwriting in some areas. The TOR
identifies the pre-arranged nature and scale of some facilities as
features which might lead to insurers signing up to relevant
facilities. The perceived wider range of services now offered by
commercial insurance brokers has raised apparently concerns
among some stakeholders in the London Insurance Market
about pay-to-play, with insurers who do not purchase these
add-ons struggling to win business from brokers.

Reporting in 2019
The FCA's interim report is due to be published in early 2019, at
which point we will have an indication of its thinking on these
issues. It is, however, clear from the TOR that there are a
number of areas of the wholesale insurance broking industry
which are under scrutiny and the breadth of the FCA's
investigations address some fundamental questions around the
provisions of services, remuneration and access to the London
Insurance Market.
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Judgment of the High Court on the
interpretation of "defect" under the
Consumer Protection Act 1987
Gee & Ors v DePuy International Ltd [2018] EWCA 1208 (QB)
21 May 2018

Following on from Wilkes v DePuy International
Ltd, the High Court has confirmed the
approach to be taken when determining
whether a product is defective under the
Consumer Protection Act 1987 (the Act).
In Gee & Others v DePuy International Ltd (the Pinnacle Metal Hip
Litigation), Mrs Justice Andrews OBE found that the
Defendant’s product was not defective under the Act. The
correct test to be applied was whether the product had an
abnormal tendency to result in damage or harm, as compared
with appropriate comparator products.
The judgment signals a continuing departure from the
approach taken by Mr Justice Burton in A v National Blood
Authority. Most significantly, it confirms that factors such as
avoidability of the defect, cost of precautionary measures and
the benefit of the product more generally are factors to be
taken into account when assessing whether products meet an
objective safety standard.

Background
An action was brought by 312 individual Claimants in a group
litigation against the Defendant, DePuy, a manufacturer of hip
prosthesis systems. The Claimants claimed to have suffered an
adverse reaction to metal debris (ARMD) from their prostheses,
requiring revision surgery. The Claimants brought their claims
under Part 1 of the Act which implements EC Product Liability
Directive 85/374/EEC (the Directive), alleging that the
prosthesis produced by the Defendant, the “Pinnacle Ultamet”,
was subject to a “defect” under Section 3.
The Test for Defect
The Act provides under Section 3 that there is a "defect" in a
product if the safety of the product is "not such as persons
generally are entitled to expect", taking into account "all the
circumstances", including, but not restricted to:
••the manner and purposes for which the product had been

marketed and any instructions given;

••what might reasonably be expected to be done with the

product; and

••the time the producer first put the product into circulation.

If damage is caused wholly or partly by the defect, the producer
of the product shall be liable for the damage.

Decision
The Claimants’ primary case was that the product’s propensity
to cause harm in the form of ARMD and consequent revision
surgery was a defect. This approach was rejected by Andrews J.
It would require the Court to move away from the notion that a
product has a “defect” due to some specific flaw or failing in the
product and erroneously concentrate on a holistic assessment
of whether a product meets an objectively assessed safety
standard. This was never the intention behind the Directive.
The Claimant’s alternative case was that the prosthesis was
defective as compared with appropriate comparator products,
and thus the product carried with it an “abnormal risk” of
damage. This alternative formulation was held to be correct in
law but was rejected on the basis that the test was not met.
Legally Relevant Circumstances

Avoidability, risk-benefit and cost
In A v NBA Burton J considered that products can be divided
between those which are “standard” (a product which performs
as the producer intends) and “non-standard” (a product which
is different, deficient or inferior in terms of safety from the
standard product and where the harmful characteristic causes
the damage). Only when considering “standard” products are
matters such as the avoidability of the harmful characteristic,
the impossibility of taking precautionary measures, the difficulty
or cost of such measures and the benefit to society or utility of
the product taken into account.
In Wilkes, Mr Justice Hickinbottom (as he then was) criticised
the use of the distinction to determine the approach to the
circumstances which bear on the definition of “defect”. In the
Pinnacle Metal Hip Litigation Andrews J agreed with
Hickinbottom J that no distinction between standard and
non-standard products may be a useful analytical tool but
should not be elevated to a rigid classification which dictates
what circumstances are and are not to be considered when
making the assessment of safety.
As the Pinnacle Ultamet prosthesis was a standard product, the
Claimants also argued against the distinction, but contended
additionally that factors such as cost, avoidability, utility and
public benefit should be irrelevant in all cases. The Court
rejected this submission. The use to which a product is put is
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obviously a relevant consideration and it logically follows that
the benefits flowing from its contemplated use must also have a
bearing on the evaluation of the level of safety that the public
generally is entitled to expect. The Court was also entitled to
conclude that the public would not expect the producer to
achieve something in terms of safety that is scientifically
impossible or prohibitively expensive.

Regulations and Standards
The Court held that whether standards set by a regulatory
regime were met was a relevant consideration. The Court
agreed that meeting such standards would not be prima facie
evidence of the absence of a defect. However, this did not mean
that it was irrelevant to the test applied by the Court, even if the
Court was applying a statutory test separate to the regulatory
regime. In fact, compliance with regulatory standards would
have considerable weight (as indicated in Wilkes).

HERBERT SMITH FREEHILLS

Comment
The judgment in the Pinnacle Metal Hip Litigation is helpful in
confirming the likely approach of the English courts on the
interpretation of defect under the Consumer Protection Act. It
is particularly relevant in cases involving pharmaceutical and
medical devices product liability claims where it is alleged that
the products demonstrate an abnormal susceptibility to cause
damage, in comparison with similar products. In general,
Andrews J preferred Hickinbottom J’s approach in Wilkes to
that of Burton J in A v NBA and agreed with Hickinbottom’s
observations that:
"the Court must maintain a flexible approach to the assessment of
the appropriate level of safety, including which circumstances are
relevant and the weight to be given to each, these factors being
quintessentially dependent upon the particular facts of any case."

Similarly, if the appropriate mandatory standards had not been
met, this would provide evidence that a defect did exist.

Learned Intermediaries
The Court in the Pinnacle Metal Hip Litigation agreed with
Hickinbottom J in Wilkes – the existence of an intervening
healthcare professional and the information and warnings
provided to that person were relevant circumstances.
Nonetheless, the statutory standard to be imposed is the level
of safety the public is entitled to expect, not what healthcare
professionals are entitled to expect.
Entitled Expectation of Safety – Time of Assessment
The Claimants sought to use data demonstrating that
alternative prostheses carried a much lower risk of failure after
the 10 year mark. This was highly relevant given that the Court
found the correct test was whether the Pinnacle Ultamet
prosthesis had an abnormal tendency to result in damage or
harm, as compared with appropriate comparator products.
The Court held that the level of safety the public is entitled to
expect should be evaluated at the relevant time, when the
product went to market, and not 10 years after its use. The
public would not be entitled to expect the prosthesis to have a
lower rate of failure simply because hindsight proved an
alternative prosthesis performed better than anticipated. In any
case, there was insufficient reliable evidence to establish that
the Pinnacle Ultamet prosthesis had a materially worse failure
rate than a comparator, even taking into account the later data.
Causation
The approach to causation is not entirely straightforward in a
case where the defect is an abnormal or increased risk of an
early failure which could occur even if there was no defect. This
was not addressed in Wilkes as it had been found that a defect
existed on which to base the causation. In the Pinnacle Metal Hip
Litigation, Andrews J suggested that if a defect had been proven
to exist the correct question for the Court to ask is whether on
the balance of probabilities the claimant would have suffered
the damage complained of ie undergone an early revision if the
product had not carried with it the increased risk of early failure
which made it defective.

Additional references
Wilkes v Depuy International Ltd [2016] EWHC 3096 (QB)
A v National Blood Authority [2001] 3 All E.R. 289
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Overview of Product Liability and
Product Recall insurance in the UK
This article was first published in The International Comparative Legal Guide to: Product Liability 2018

As many businesses have discovered to their
cost in recent years, the consequences of
placing an unsafe or defective product on the
market can be devastating. In addition to the
potential criminal penalties and civil claims
(including group actions), the business will face
the often significant costs of recalling the
products and inevitable damage to its
reputation and brand.
Product liability and product recall insurance can provide
some protection against the financial consequences of
placing an unsafe or defective product on the market. In this
article we set out the legal framework of product liability in
the UK, and then explain the scope and nature of product
liability and recall insurance.

Regulatory/criminal position
The main statutory rules on product safety in the UK are set out
in the General Product Safety Regulations 2005 (GPSR) and in
the Consumer Protection Act 1987 (CPA). Both are derived from
European Union law, but the legal framework they establish is
unlikely to be affected by the UK’s departure from the European
Union. The GPSR implement the EC General Product Safety
Directive (2001/95/ EC) and apply to all products to the extent
they are not covered by a sector specific regime. The CPA has
been superseded in part by the GPSR, but remains relevant in
particular as an umbrella under which various sector specific
regimes have been enacted (eg for electrical products, toys and
cosmetics). Some products (notably food and drink) are
covered by sector specific safety regimes outside the CPA.
Where any relevant matter is not addressed by a sector specific
regime, the GPSR apply to “fill the gap”.
The GPSR cover a wide range of products. “Product” is defined
broadly and covers items which are sold or provided freely to
consumers, as well as items not intended for consumers but
which are likely to be used by them. New, used and
reconditioned items are all included.
The GPSR impose the following principal obligations on
producers and distributers of products:
••to place only safe products on the market;
••to ensure that products are identifiable and traceable;
••to monitor the safety of products; and
••to take appropriate and speedy action (including notifying

the relevant authority and potentially instigating a recall)
in circumstances where an unsafe product is placed on
the market.

These obligations are backed up by criminal penalties.
The “general safety requirement” is the conceptual bedrock of the
GPSR. This prohibits producers and distributors from placing on
the market or supplying (or offering or agreeing to offer) an
unsafe product. A producer or distributor can place a product
on the market in a number of ways, including by:
••selling, leasing, hiring out or lending it;
••entering into a hire purchase or other credit agreement for it;
••exchanging it for any consideration other than money;
••giving it as a prize or gift; and
••providing it in the course of the delivery of a service.

The GPSR identify a number of factors that will be relevant in
determining whether or not a product is safe. These include:
(i) its characteristics (including its composition, packaging,
instructions for assembly); (ii) maintenance; (iii) its effect
on other products; (iv) presentation of the product (such
as labelling, instructions for use or warnings); and (v) any
consumers who are particularly at risk when using it (eg
children and the elderly). The European Commission has
published guidance which sets out a detailed methodology
for the assessment of risks associated with a product.
Producers and distributors who contravene the general safety
requirement by placing an unsafe product on the market can be
served with a notice by an enforcement authority. This notice
can require them to suspend or halt the offending action, to
withdraw or recall the product in question, label the product or
otherwise warn consumers who are at risk of the dangers
posed by it.
It is a criminal offence for a producer or distributor to: (i) fail to
notify the relevant authority on discovery that an unsafe
product has been placed on the market; (ii) fail to comply with a
notice issued under the GPSR; (iii) fail to keep documentation
necessary to trace products; and (iv) fail to cooperate with the
enforcement authority to avoid the risk posed by an unsafe
product. Persons found guilty of these offences will face a
custodial sentence and/or a fine. In February 2013 the European
Commission adopted a package of reform (known as the
Product Safety and Market Surveillance Package). This is
intended to simplify and make more uniform the safety rules
applying to non-food products, to streamline market
surveillance procedures, and to better co-ordinate and monitor
the carrying out of market surveillance activities in the EU.
The Package includes a proposed new Regulation on Consumer
Product Safety (which will repeal and replace the EC General
Product Safety Directive and apply automatically in qualifying
member states), and a proposed new single Regulation on
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Market Surveillance of Products (intended to simplify the EU
market surveillance framework in the field of non-food products).
Five years on, the proposed new Regulations have still not been
enacted. The intention remains, however, that they will be
enacted and come into force. Given the UK’s departure from
the EU, it remains unclear what effect the new scheme might
have on UK consumers and manufacturers.

Civil position
A product manufacturer or retailer may also be exposed to civil
claims by businesses and consumers who have purchased
defective or dangerous products. The various forms of civil
liability under English law include in particular: (i) liability for
breach of contract (including breach of statutory implied
terms); (ii) liability in tort; and (iii) strict liability pursuant to the
Consumer Protection Act (the CPA).
Contractual liability
Contractual liability may arise in a number of ways. A contract
for sale or supply may include express terms as to the nature or
character of the product (ie in the form of a warranty or a
guarantee). Failure of the product to comply with those express
terms will generally give rise to a claim for breach of contract.
Statutory terms will also be implied into contracts for the sale or
supply of products. Following the coming into force of the
Consumer Rights Act 2015, there are two parallel regimes, with
business to consumer sales covered by the Consumer Rights
Act and business to business sales continuing to be covered by
the Sale of Goods Act 1979 and the Supply of Goods and
Services Act 1982. In practice, however, the statutory terms
implied under the two regimes are much the same, and include
in particular requirements that products should be of
satisfactory quality and fit for purpose, and that they should
match any description.
The implication of the implied terms can change whether the
product supplied is a standard or bespoke product. In Trebor
Bassett Holdings Ltd v ADT Fire & Security Plc the Court of
Appeal held that the design and installation of a bespoke fire
suppression system could not be equated with a supply of
goods that attracted the statutory implied terms of satisfactory
quality and fitness for purpose.
The statutory implied terms give rise to strict liability. It is not
necessary for the buyer to demonstrate fault on the part of the
seller. The buyer need only show that the product did not accord
with its description, was of unsatisfactory quality or was
otherwise unfit for its purpose.
Contractual liability may also attach to pre-contractual
statements which refer to the qualities of the product. Such
statements can be incorporated into contracts as terms or,
alternatively, form the basis of a separate contract between the
buyer and seller or the buyer and a third party. Under the
Consumer Rights Act, certain pre-contractual statements will
now automatically become terms of the contract (on which the
consumer can rely).
For breach of contract claims the buyer will be able to claim
damages. In some cases a buyer will be able to reject the goods
and terminate the contract.
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Liability in tort
The tortious liability upon a manufacturer under English law
was established in the landmark decision of Donoghue v
Stevenson. This case imposed a duty of care on manufacturers of
defective products, to a class of persons to whom damage
(personal injury or property damage) is foreseeable if that
product is defective. The standard is tested objectively and the
manufacturer will not be at fault if a particular danger could not
have been anticipated. Damage to the defective product itself
(or the cost of a replacement product) will not be recoverable in
a claim in tort for negligence.
Statutory liability
The UK (in common with other EU Member States) also
imposes a strict liability regime on certain parties involved in the
manufacture and supply chain, in respect of consumers who
have suffered damage as a result of a defective product. The
CPA (which transposes the Product Liability Directive (85/374/
EEC and 1999/34/EC) into UK law) imposes strict liability on
producers (including persons holding themselves out as
producers by selling products under their brand and importers
into the EU) for harm caused by defective products. The CPA
allows consumers who suffer injury or damage as a result of
defective products to sue for compensation without having to
prove that the producer was negligent, provided that it can be
demonstrated that the product was defective and the defect in
the product caused the damage. A product is defective for the
purposes of the CPA if the safety of the product falls below the
standard that the public are entitled to expect. The High Court
has recently held that the ease and extent to which a risk can be
eliminated or mitigated may be a circumstance that can be
taken into account for the purposes of this assessment (Wilkes v
DePuy International Ltd). A person can sue for death, personal
injury or damage to property. There are a number of available
defences, including where the state of scientific and technical
knowledge at the relevant time was such that the producer
could not have been expected to discover the defect.

Product Liability Insurance
Policy Forms
There is no standard form of product liability insurance policy
wording in the UK, unlike in the US, which has the Combined
General Liability Policy wording. Despite this, the form of many
product liability policy wordings is similar and regularly
combined with public liability insurance.
Proposal Form/Insured's Duty of Disclosure
When a product manufacturer or distributor decides to take out
a product liability insurance policy, they will be required to
complete a proposal form. This form provides key information
to the insurer about the insured’s business, the types of
products it sells/distributes and the countries where the
products are sold/distributed.
The business seeking insurance cover will also be required to
disclose to the prospective insurer any other material facts
which it knows or ought to know, and which are relevant to the
products being insured. This obligation forms part of the general
duty of good faith imposed by law in respect of contracts of
insurance (which are based on the principle of utmost good
faith). If the insured fails to disclose a material fact, and if the
insurer can show that such non-disclosure induced it to enter
into the policy, it can avoid the contract in its entirety.

The Insurance Act 2015 (which came into force on 12 August
2016) changes a number of aspects of the existing law, including
in particular the consequences of breach by the insured of its
duty of disclosure. The Act provides remedies for breach which
are more flexible and proportionate than those currently in force:
••The insurer can still treat the policy as void from the outset if:

(i) the insured’s breach of its disclosure duty was deliberate or
reckless (with no return of premium); or (ii) if the insurer
would not have entered into the policy at all if proper
disclosure had been given (but must return the premium).

••However, if the insurer would still have entered into the policy

but on different terms, the policy may be treated as if it
included those terms from the outset; and if the insurer would
have entered into the policy but at a higher premium, the
amount paid on claims may be reduced proportionately.

The changes are not retrospective, and so the old regime will
continue to apply to policies entered into before 12 August 2016.
The Scope of Cover
The basic indemnity provided by product liability insurance
policies is for the protection of the insured against legal liability
in respect of bodily injury, illness or disease, or physical damage
to property not in the custody or control of the insured which is
caused by the product. Damage to the product itself is not,
therefore, normally covered. This scope of cover effectively
matches the liability imposed in tort for negligence.
The “product(s)” covered by the policy will not normally be
defined as a specific item (or items). The definition will
instead normally include any goods or products after they
have ceased to be in the insured’s possession or control,
including packaging materials and containers. Disputes have
arisen from the question of whether or not an item that has
given rise to a loss is a “product” for the purposes of the policy.
In Aspen Insurance UK Ltd v Adana Construction Ltd Judge Mackie
QC considered whether a concrete base of a tower crane,
constructed by the insured defendant which collapsed causing
serious injury and property damage, constituted a “product”
within the meaning of the product liability insuring clause of a
building services combined contractors’ liability insurance
policy. The judge held that the base of the crane was not a
“product” for the purposes of the policy: it was created on site
(concrete poured in situ), not at the factory; coming into
existence as a lump of concrete, it was not one of the insured’s
range of products (it could not be bought). The Court of Appeal
subsequently confirmed this analysis although it did find that
dowels (iron rods connecting the crane base to the supporting
piles) supplied and installed by the insured were themselves
“products”, notwithstanding the fact that they were incorporated
into the overall crane support structure. This did not affect the
outcome of the case since the dowels did not fail. The Court of
Appeal commented that whilst the term product “may elude
precise definition” it was “a hallmark of a product … that it was
something which, at least originally, was a tangible and moveable
item which can be transferred from one person to another; and not
something which only came into existence to form part of the land on
which it was created”.
The use of the words “for or in respect of [bodily injury, property
damage etc.]” in the insuring clause is of significance and has a
limiting effect on the extent of the insurance cover, carrying with
it the requirement that the liability relate to the loss or damage.
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It is not sufficient that the liability should simply have had some
connection with the loss or damage (Rodan v Commercial Union).
These words are generally taken as excluding pure economic
losses from the scope of the indemnity (see further below).
Trigger and Notification
Product liability insurance policies are written either on an
occurrence basis (ie the damage must occur in the period of
cover for the policy to be triggered) or on a claims made basis,
meaning cover will apply to all claims made against the insured
by a third party during the policy period.
Insureds will need to pay close attention to the notification
provisions in the policy, an d consider these carefully whenever
a product safety situation arises. The notification requirements
under a product liability policy written on a claims-made basis
will invariably include provisions relating to notification of
claims, and of circumstances which may or are likely to give rise
to a claim. The requirement for notification of circumstances
will usually also include a ‘deeming’ provision, under which
claims arising after the expiry of the policy period but out of
circumstances previously notified to insurers are deemed to
attach to the policy, under which notification of circumstances
was given.
Insureds should take care to ensure that notifications are made
strictly in accordance with the notification provisions in the policy
and are always carried out in a timely manner. The importance of
avoiding unnecessary delay was illustrated in the case of HLB
Kidsons (a firm) v Lloyd’s Underwriters, in which the Court of
Appeal confirmed that failure to make a timely notification of
circumstances could mean that claims arising out of those
circumstances after expiry of the policy would not be covered.
External Damage
A product liability policy is principally concerned with damage
caused to persons and other property by a defective product
that is supplied by the insured. In this regard, the policy reflects
the law of tort which generally requires some form of external
physical loss or damage to trigger liability.
In English law, “damage” usually refers to a changed physical
state to external property in circumstances where the relevant
alteration is harmful in the commercial context. A defect or
deterioration in the commodity or product itself is not “damage”.
Some product liability policies may, however, contain express
provision that damage caused by a defective part to another
part or other parts of a larger item which is not defective or
inadequate will be covered (again, this akin to the position in
tort for negligence).
The application of the requirement for physical damage can give
rise to difficulties, where the product supplied by the insured is
to be installed in a larger item for use or onward sale by a third
party. There will be a distinction between cases where the
product causes damage to the larger item (covered), and where
the defect in the product itself becomes manifest but without
causing any damage beyond itself (not covered).
The test is whether there has been any physical change to the
larger item as a result of the incorporation or inclusion of the
defective product. If the defective product causes harm to the
larger product, such that its value is diminished, physical
damage will have occurred. In Tioxide Europe Ltd v CGU
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International Insurance Plc, a defective whitening pigment used in
the manufacture of PVC doors which had caused the PVC to
turn pink was found to have caused physical damage to the
PVC, for the purposes of the insurance cover. In Omega Proteins
v Aspen Insurance UK Ltd, although the question of whether there
had been damage to property within the meaning of the product
liability policy was not in issue, the judge proceeded on the
basis that the mixing of contaminated material (fit only for
disposal) with other materials caused damage to those other
materials (by rendering them unusable).

Some policies contain financial loss extensions, which
cover liability for third party financial losses in the absence
of injury or damage. Such coverage tends to be limited but
can be particularly valuable; liability for pure economic loss
can freely arise in contract, and in some jurisdictions, in tort
as well. These extensions can also be combined with product
guarantee insurance, which provides protection against an
insured’s legal liability for claims arising out of the failure of its
product to fulfil its intended purpose or function (discussed
further below).

The principle will not, however, apply where a product is
installed or fitted alongside the property of a third party where
no physical harm is caused and the harmful effects are confined
to the product itself. In Pilkington United Kingdom Ltd v CGU
Insurance Plc, glass panels supplied by Pilkington were installed
in the roof and vertical panelling of the Eurostar Terminal at
Waterloo in London. A small number of the panels were
defective and fractured on installation, although no physical
damage was caused to the building. The insurance policy
excluded cover for products which were defective at the time
when installed and, as the Court held that the only damage was
to the glass panels themselves (and not to third-party property),
the claim failed.

Exclusions

Extensions are sometimes available which extend the scope of
cover under a standard product liability insurance policy, to
sums for which the insured becomes legally liable in respect of
claims for the diminution in value of a product. This arises from
any defect in any ingredient or substance supplied by the
insured which is mixed or blended with other ingredients or
substances for the purposes of creating an end product, and
which results in that end product being defective or harmful.
These are often referred to as mixing or blending losses
extensions. Such extensions can be extremely valuable for
manufacturers or retailers of ingredients and other substances
which are mixed or blended in a finished product.
Pure Economic Loss
As product liability policies are principally directed to damage
caused to persons and other property by a defective product
supplied by the insured, the English courts tend to construe
cover under such policies in accordance with the law of tort.
Accordingly, product liability cover will not normally extend to
liability for pure economic financial losses which are not
consequential upon the damage.
This is exemplified by Horbury Building Systems Ltd v Hampden
Insurance NV, where the insurance claim related to the costs
associated with the collapse of a suspended ceiling installed in a
cinema auditorium. The cause of the collapse was initially
unknown and the whole cinema complex was closed for several
weeks; although it was accepted by the parties that the damage
caused by the collapsed ceiling had not physically prevented the
use of the rest of the complex. The court held that the insurer
was not liable to indemnify the insured subcontractor, in respect
of loss of profit arising from the closure of the entire cinema
complex; the policy only covered liability for the physical
consequences of the damage in the auditorium where the
ceiling collapsed and the economic losses caused by that
physical damage. The policy did not extend to matters such as
the cost of the investigations or precautions taken to avoid
physical damage.

There are a number of exclusions generally included in product
liability insurance policy wordings which can operate to exclude
liability otherwise falling within the scope of the cover. The most
common exclusions include:
••The costs of recalling, replacing or repairing the product itself.

Plainly, these costs fall outside of the general ambit of a
product liability policy which is principally concerned with
liability for damage caused to persons and other property.
Insureds can protect themselves against the costs of a
product recall by obtaining product recall insurance
(discussed below).

••Liability assumed by contract or agreement. This exclusion

reflects the fact that product liability coverage is designed to
cover the insured’s liability for injury to persons or damage to
physical property. It is not ordinarily intended to cover those
types of losses which might be recoverable in a claim for
breach of contract, unless such liability would have arisen in
tort in any event. Such exclusions do not always make it clear,
however, whether the test is: (i) liability in tort as if no
contract between the claimant and the insured had existed; or
(ii) liability in tort assuming the existence of a contract. In
Omega Proteins v Aspen Insurance UK Ltd the judge considered
that an exclusion for “any liability arising ... under any contract or
agreement unless such liability would have attached in the
absence of such contract or agreement” invited consideration as
to what liability would have attached in the absence of a
contract (but the facts were otherwise as they were), not
whether there was a liability in tort, as well as contract.

••It is possible to obtain contractual liability extensions but

care must be taken with the way these are drafted to ensure
that they do not simply cover contractual liability which is
concurrent with that in tort (which is normally covered in any
event). Issues can arise where a policy extension provides
cover for liability assumed under contract, but the extension
remains subject to the insuring clause under which cover is
restricted to liability “for or in respect of [bodily injury, property
damage etc.]”. In such cases pure economic losses (ie
financial losses which do not arise directly from bodily injury
or property damage) would not be covered by the policy
even though they may be recoverable from the insured
under contract.

••Liabilities which arise from the failure of an insured product to

perform its function (so-called “product efficacy” exclusions).
Product functionality is only relevant where the failure of
product function may give rise to liability. The functionality
failure of certain products (such as clothing, electrical goods
or toys) will not necessarily cause liability for loss or damage.
However, failure of other products to perform effectively
(such as medicines or fire extinguishers) will almost certainly
give rise to loss and/or damage.
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••The insured’s deliberate acts or omissions which can

financial losses incurred by customers or third parties which
arise as a result of product impairment (ie a product failing
to perform the function for which it was manufactured,
designed or sold).

reasonably be expected to cause harm, loss or damage which
is the subject of the claim. Where an insured fails to carry out
adequate due diligence in respect of a product or reacts
poorly in the wake of a product liability issue, insurers may
seek to deny cover on this basis.

Care should be taken to ensure that the wording of the policy
and the exclusions reflects the nature of the insured’s business,
particularly where there may be technical reasons for a
product’s failure/defect. If the policy terms are inappropriate or
poorly drafted, there may be grounds for dispute. In John Reilly v
National Insurance & Guarantee Corporation Ltd the Court was
unable to determine whether product efficacy exclusion
applied, as there was a lack of clarity about how the clause
applied to insured’s products. As a result, it was ultimately
unable to determine policy coverage.

Damages for late payment
The Enterprise Act 2006 amends the Insurance Act 2015 and
introduces an implied term into every insurance contract that
“the insurer must pay any sums due in respect of the claim within a
reasonable time”, which includes a reasonable time to investigate
and assess the claim. What is reasonable will depend on all the
relevant circumstances, but examples of things which may need
to be taken into account include the type of insurance, the size
and complexity of the claim, compliance with relevant statutory
or regulatory rules or guidance and factors outside the insurer’s
control. Such a term is only implied into insurance contracts
made after 4 May 2017. The insurer will have a defence where it
can prove there were reasonable grounds for disputing the claim.

Product recall insurance
The costs of a product recall can be substantial, particularly
where the products are distributed internationally and can
include: (i) costs in the supply chain (such as manufacturing
plant cleaning costs and material write offs); (ii) the handling
costs of the recall (which can include customer returns, call
centre costs, trade claims, costs relating to the storage and
disposal of the recalled products and advisory fees); and
(iii) loss of profit (including both immediate trading losses
and damage to reputation and goodwill).
In the current climate, many manufacturers and distributors
now seek to protect themselves against the consequences of an
expensive product recall through insurance cover.
This form of insurance used to be something of a speciality but
has become increasingly popular in recent years. A wider array
of coverage options has become available although the number
of insurers active in the field remains relatively small.
Scope of the Cover
Product recall policies are often arranged as part of or as an
extension to products’ liability insurance, but can be purchased
on a stand-alone basis. Such policies generally cover the
following types of risk:
••The insured’s legal liability for:

the costs of removing, recovering, repairing or replacing a
product which is defective or dysfunctional; and/or

••The costs and expenses incurred by the insured which are

associated with the cost of recalling its own products which
may include:
business interruption losses;
the costs of the additional communications and media
outputs required for the recall;
additional staffing to cover the recall operation;
brand restoration costs (such as consultants and advisors to
assist in loss mitigation);
legal costs and expenses incurred in mitigation of a loss or
potential loss; and
rehabilitation costs involved in re-establishing the product
affected to the projected level of sales or anticipated market
share prior to the recall.

Product recall policies may also provide cover for the costs and
expenses of a product recall which are caused by malicious
contamination of a product (although some policies will
expressly exclude cover for such losses).
Event triggering the recall cover
The nature of the event that is necessary to trigger the
insurance cover will normally depend upon the form of
indemnity. Indemnities for legal liability tend to be written
on a claims made basis requiring notification of a claim (or
circumstances which may or are likely to give rise to a
claim) during the policy period. Indemnities for the costs
and expenses of a recall, by contrast, are normally triggered
by the insured's decision to recall the product being taken
(and notified to insurers) during the period of insurance.
Where the cover is for the costs and expenses incurred by the
insured in respect of a product recall, the policy will often
stipulate that the recall must be necessary in order to prevent or
mitigate the prospects of legal liability arising from the use or
consumption of the product. Some product recall insurance
policies will contain more stringent limitations, which specify
that there must be an actual or imminent threat of danger, injury
or harm associated with the product's use. The regulatory
regime in the UK encourages proactive steps (including recall)
when an unsafe product may have been placed on the market.
Insureds may, therefore, find that they are potentially exposed
to uninsured losses, where a precautionary recall was carried
out in the absence of actual or imminent danger of injury or
harm (if such was required by their policy). Similarly, product
recall cover may not be available where a business decides to
carry out a recall voluntarily for commercial reasons (eg due to
a quality defect only in order to protect the brand).
Exclusions
Product recall policies will also contain a number of exclusions,
the most common of which include the following:
••Where a product recall is necessitated by a product defect

which has arisen solely due to:

exposure to weather or the deterioration or decomposition
of a product (eg fresh food items); or
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the fact that a product does not accomplish its intended
purpose or comply with other implied statutory warranties,
or has passed its shelf life; or
contamination or other defect arising out of bioengineering
or GM treatment; or
the failure of any third party to store or consume the
product in the prescribed manner.
••Prototypical or experimental products which, by their very

nature, are expected to experience problems in the nascent
stages of development are also generally excluded.

••Product recalls which are forced upon the insured by the

government or a public authority, in circumstances where
the insured would not have conducted the recall but for the
said intervention.

Practical considerations
Insureds should establish and shock-test the product recall
planning procedures which are in place and ensure that they
accord with the requirements of any product insurance held
(particularly in terms of notifications to insurers). Such
requirements may include:
••Notifying insurers as soon as it becomes apparent that

expenditure will need to be incurred in respect of a
product recall.

••Maintaining detailed records of any expenses incurred and

actions taken in a product recall situation, including steps
taken to mitigate or minimise the costs involved.

••Submitting proof that such costs were reasonably and

properly incurred.
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Agreement expressed to be subject
to board approval not binding until
approval given
Goodwood Investments Holdings Inc v ThyssenKrupp Industrial Solutions AG
[2018] EWCA 1056 (Comm)
9 May 2018

In this decision, the Commercial Court
considered whether an arbitration claim was
settled in without prejudice correspondence
between the parties’ solicitors. It concluded
that no binding settlement was reached, as the
relevant offer was made subject to the
conclusion of a formal settlement agreement
and subject to board approval.
Background
The parties were in dispute regarding the workmanship on a
luxury superyacht and certain warranties and arbitration was
commenced. The parties exchanged various without prejudice
communications and there was disagreement as to whether a
binding settlement had been reached.

Decision
After setting out extracts of the relevant correspondence
(while attempting to preserve the confidential nature),
the judge summarised the legal principles, which were
uncontested between the parties.
The judge noted that it is well established that words such as
“subject to contract” indicate that parties do not intend to be
bound until a formal contract is executed, and said that the
same applies to an agreement which is stated to be subject to
the board approval of one or both parties. The latter wording
indicates that the person concluding the agreement does not
have authority, or at any rate is not prepared, to commit the
company unless and until approval is given. Further, the judge
commented, since the directors are required to exercise
independent judgment as to whether the transaction is in the
best interests of the company, it is very hard to see how there
could in such circumstances be an express or implied promise
that approval would be forthcoming or was a mere formality.
The judge also rejected an argument that the offeror was under
an “interim obligation” to seek board approval and not do
anything to prevent approval being granted. It may have been
reasonable to expect that approval would be given, but that was
a risk that the offeree took.
Noting the public nature of the judgment and, given his
conclusion that there had been no settlement, the judge
observed that he was careful to confine his account to what was
necessary in order to explain and determine the question of law.

Excessive detail within the judgment would sit uncomfortably
with the “without prejudice save as to costs” nature of certain
communications, in the context where the Tribunal was yet to
determine the substance of the dispute and properly ought not
to have regard to such communication.

Comment
The obvious implication of this decision is that parties who
receive offers made subject to board approval cannot rely on a
binding agreement having been reached unless and until
approval is given.
It is possible for “subject to contract” type conditions to be
dispensed with by necessary implication, but there was no
indication of that in the present case. The judge rejected an
argument that the parties’ agreement to adjourn the
arbitration confirmed that a binding settlement had been
reached. The parties had recognised that the arbitration might
need to resume, and had asked the arbitrators to maintain
their availability for the remainder of the period set aside for
the hearing. That was inconsistent with a binding agreement
having been reached.
The decision is also of interest as a relatively rare example of
an application to the court under section 45 of the Arbitration
Act 1996 for a ruling on a preliminary point of law. The
arbitrators had given permission for the application to be
made, due to the difficulties that would arise if the arbitrators
were to consider the without prejudice correspondence only to
find that no settlement had been reached.
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