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Foreword
The past year has been marked by major economic
and political uncertainty in the UK and globally.
With the prospect of Brexit looming large on the
horizon all outcomes remain possible. The coming
months may bring much needed clarity on the
terms of Britain’s exit from the EU. Whatever the
outcome, the potential political and economic
fallout may be significant, and trustees and
sponsors must be prepared for all eventualities.
At the start of 2018, uncertainty remained over
whether trustees were required to equalise
benefits for the effect of GMPs. With no appeal
having been lodged in the Lloyds Bank case, this has
now been removed, leaving trustees and sponsors
with the task of deciding how to implement
equalisation in the context of their scheme.
Uncertainty remains over the extent to which
trustees are required to revisit historic transfers into
and out of their scheme. It is expected that this will
be the subject of a further hearing later this year.
Two other cases to look out for in 2019 are:
••the appeal to the Supreme Court in Airways

Pension Trustee Limited v British Airways plc
(on pension increases and the ‘proper purpose’
principle), and

••the reference to the CJEU in Safeway v Newton

(on the validity of implementing equalisation by
retrospectively increasing the retirement age
for women).

There has also been uncertainty during the past
year over the potential appetite for DB
consolidation. 2019 may give some clues about
this, as we get increasing clarity over the legal and
regulatory framework that will apply in this

emerging market. Whatever happens, insured
buy-outs will remain the gold standard for securing
members’ benefits, with last year’s record-breaking
momentum continuing into this year.
If the Government’s consultation is to be believed,
2019 may also be the year of the dashboard.
However, this target seems highly ambitious and
the delivery of a secure and engaging platform
must be prioritised over political expediency.
Measures related to both of these issues, along
with new powers for the Pensions Regulator and a
framework to enable the establishment of
collective DC schemes, look set to be included in
the next Pensions Bill, which is widely expected to
feature in the next Queen’s speech.
In periods of instability, regulators come under
increased pressure to demonstrate their
effectiveness. With a new Chief Executive set to
take over the reins at The Pensions Regulator, we
are likely to see more evidence of the new, tougher
approach to regulation and enforcement. The
Financial Reporting Council also looks set to be
overhauled with a new, more powerful supervisory
body taking its place to shake up the audit
profession. The supervision of actuaries also looks
set to be reformed.
If 2018 was marked by uncertainty, 2019 looks set
to be marked by action as:
••decisions have to be taken over what happens

next with Brexit

••trustees and sponsors get to grips with

implementing GMP equalisation, and

••the Government takes steps to introduce the

next round of pension reforms.

Preparing for Brexit
Key pension risks

£

Economic and
political fallout

Impact on
Scheme investments

£

Impact on
sponsor covenant

Impact on funding and
security arrangements

Other key pensions issues in the event of a no deal Brexit

Potential difficulties on
insolvency of sponsor /
guarantor based in an
EU27 Member State

Potential difficulties with
payments to individuals in
EU27 Member States

Need for new contractual
arrangements to allow
continued free flow of data
from EU organisations to UK
Read more about Brexit on page 8.
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Quarter in review
High Court rules that schemes are required to
equalise benefits for the effect of GMPs
In the landmark judgment given in Lloyds Banking
Group Pensions Trustees Ltd v Lloyds Bank Plc, the
High Court ruled that pension schemes are
required to equalise male and female members’
benefits to address inequalities arising from the
impact of guaranteed minimum pensions (GMPs).
Trustees are also required to make good historic
underpayments (subject to any limitation that may
apply under a scheme's rules).
The appeal window has closed with no appeal
being lodged, so trustees and sponsors of affected
schemes must now decide how to implement
equalisation in the context of their scheme.
We expect many schemes will want to make
use of GMP conversion to avoid the cost and
complexity associated with equalising male and
female members' benefits on an annual basis
going forwards.
More immediately, where they have not done so
already, trustees also need to decide:
••how they will deal with transfer payments

that need to be made before they implement
equalisation across their scheme as a whole, and

••how they will deal with other settlements, such

as serious ill health and trivial commutation lump
sums, in this interim period.

Member communications and discharge
forms need to be updated to reflect the
trustees' approach.

For a more detailed summary of the actions
trustees and sponsors need to take in light of this
judgment, read our e-bulletin.
Comment: This judgment has a wide-ranging
impact on affected schemes. Trustees and
sponsors should take advice promptly on the
process for equalising benefits and the
options available.

additional funding may be materially less than the
amount required to complete an insured buy-out.
So far, The Pension SuperFund and Clara Pensions
have publically announced their arrival, with other
consolidator vehicles expected to follow.

••an authorisation and supervision framework for

consolidators (similar to that which applies to
Defined Contribution (DC) master trusts)

••rules on the funding requirements for

The consolidation of defined benefit (DB) pension
schemes is emerging as a potential new option for
companies looking to transfer the risks associated
with running legacy DB schemes to a third party.

••a 'regulatory gateway' to ensure that schemes

Consolidation works by replacing the sponsor
covenant with the financial covenant of the
consolidator vehicle in return for a cash injection
from the sponsor, thereby removing the DB liability
from the sponsor's balance sheet. The cash
injection improves the funding level of the scheme
and contributes towards a capital buffer.
Depending on a scheme's membership profile, the

take legal and actuarial advice
on options for equalising
benefits (including the merits
of GMP conversion)

Key aspects of the consultation include proposals for:

DB consolidation may offer alternative for
companies looking to discharge pension risks

In December 2018, the Government launched its
much anticipated consultation on the legal and
regulatory framework that should apply to
consolidator vehicles. The Pensions Regulator also
issued guidance for trustees that are considering
this option.

Implementing GMP equalisation –
next steps

consolidators, and

that may be able to buy-out in the near future do
not transfer to a consolidator.

With its proposals, the Government is trying to
walk a fine line between facilitating the growth of
this new market whilst not undermining the
existing pensions buy-out market which it
recognises remains the 'gold standard' for securing
members’ benefits.
Comment: While the proposed regulatory
framework needs some finessing, the key
question remains whether trustees can be
given sufficient comfort to sign off on this
new solution.

£

assess the administrative
and cost implications of the
various options

take legal advice on the extent
to which scheme rules may
limit back payments

review scheme data

complete outstanding GMP
reconciliation exercises

agree approach with
scheme’s sponsor (including
how the funding impact will
be addressed).
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Regulator adopts more interventionist approach
In September, the Regulator indicated its
intention to adopt a more interventionist approach.
This includes:
••dedicated, one-to-one supervision of, initially,

around 25 of the biggest DC, DB and public
service pension schemes (rising to more than 60
in the next year or so), and

••supervising other schemes through direct

contact to address risks where particular
concerns are identified.

Where the Regulator's concerns are not adequately
addressed, schemes and employers can expect it to
take a more direct approach, which could ultimately
escalate to it using its enforcement powers.
Evidence of this tougher approach was seen in
December 2018, when the Regulator disclosed that
Southern Water had agreed to pay an additional
£50 million into its scheme over a shorter recovery
period after the Regulator had threatened to exercise
its section 231 funding powers for the first time. The
Regulator felt Southern Water could pay off its
scheme’s deficit far sooner, especially given the
£190 million it paid in dividends in 2016 and 2017.
Comment: In 2019 we should see more
clearly how the Regulator's new approach will
affect schemes in practice. Sponsors and
trustees will need to adjust to this new
regulatory climate.
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CMA issues final report on fiduciary management
and investment consultancy markets

Kingman review calls for overhaul of audit sector
and oversight of actuaries

DWP consults on extending the jurisdiction of the
Pensions Ombudsman

The final report, issued in December 2018,
confirms the Competition and Markets Authority’s
(CMA) view that there are deficiencies in both the
fiduciary management and investment consultancy
markets which could result in substantial
consumer detriment.

The Independent Review of the Financial Reporting
Council (FRC), led by Sir John Kingman, has
published its final report. The Review recommends
replacing the FRC with the Audit, Reporting and
Governance Authority, a new statutory regulator
with new leaders, stronger powers and more
oversight from Parliament. Sir John described the
FRC as a “hangover from a different era” and stated
that the regulation of the audit sector needed a
“fresh start”.

In December, the DWP issued a consultation
containing proposals to extend the jurisdiction of
the Pensions Ombudsman to facilitate early
dispute resolution and to allow employers to bring
complaints on their own behalf against providers of
group personal pension plans. The proposals
include giving the Ombudsman the power to:

The CMA has retained many of the remedies
proposed in its provisional decision report, with a
few modifications. The remedies include:
••the introduction of mandatory tendering before

trustees award a fiduciary management mandate
of 20% or more of their scheme assets for the
first time

••a requirement to run a competitive tender within

five years if a fiduciary management mandate
was awarded without one, and

••a requirement for investment consultants to

separate marketing of their fiduciary management
service from their investment advice.

The Regulator is due to issue guidance for trustees
on running competitive tenders and to support the
other remedies.
Comment: Trustees looking to appoint a
fiduciary manager should await the
Regulator's guidance before proceeding.
Schemes with a fiduciary manager in place
will need to decide on the most suitable time
to conduct a tender process.

The Review also criticised the FRC’s role in
regulating the actuarial profession and called for
this function to be transferred to the PRA.
The CMA also published its recommendations for
reforms of the audit sector alongside this following its
parallel review. The CMA is proposing legislation to:
••separate audit from consulting services
••introduce measures to substantially increase the

accountability of those chairing audit
committees in firms, and

••impose a ‘joint audit’ regime giving firms

outside the Big Four a role in auditing the UK’s
biggest companies.
Comment: In light of the criticism auditors
and the FRC have received following recent
high profile corporate failures, the outcomes
from these reviews are unsurprising. They pull
no punches and it seems likely they will lead
to a major reform of the audit sector.

••‘mediate’ and ‘resolve’ complaints and disputes

without the need for a determination

••make such directions or awards as he thinks fit at

the end of any new early resolution process, and

••accept a complaint or dispute before a

scheme’s internal dispute resolution
procedure has commenced.

Comment: This consultation is woefully short
on detail, particularly as these proposals could
have a significant impact on how pension
disputes are resolved.

Pensions cold calling ban comes into force
The long-awaited ban on pensions cold-calling
came into force on 9 January 2019 under The
Privacy and Electronic Communications
(Amendment) (No 2) Regulations 2018.
Comment: This is an important, albeit limited,
step in the fight against pension scams, but
the industry and policymakers cannot rest on
their laurels.
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Timeline
1 Jan 2019
Corporate
Governance new Corporate
Governance Code
applies to financial
years beginning on
or after 1 Jan 2019

9 Jan 2019
Pension scams ban on pensions
cold calling
came into force

1 Jan 2019
Guidance – new
single financial
guidance body
launched

13 Jan 2019
IORP II - new
governance
requirements
now in force

!

2019

Spring 2019
Scheme funding
- TPR to consult
on principles and
framework for new
DB funding Code

29 March 2019
Brexit - date set
for UK to exit the
EU (subject to
any transitional
arrangements or
extensions that
may be agreed)

Spring 2019
Brexit Withdrawal
Agreement and
Implementation
Bill may be passed
by UK Parliament
to enshrine Article
50 Withdrawal
Agreement into
UK law

31 March 2019
Master trusts
- deadline for
existing master
trusts to apply for
authorisation with
decisions being
announced in
monthly batches

31 March 2019
PPF - deadline
for recertifying
contingent assets
and for replacing
Type A and B
contingent assets
that operate by
reference to a
fixed cap

5 April 2019
Auto-enrolment (DB)
- end of transitional
period for using
scheme-level "cost
of accruals" measure
to satisfy statutory
quality requirements

April 2019
The Pensions
Regulator Charles Counsell
to become
TPR's new Chief
Executive

July 2019
Trustee duties Supreme Court
appeal hearing
in British Airways
pension increases
case expected

6 April 2019
Auto-enrolment
(DC) - minimum
contributions
increase to 8% of
qualifying earnings

HERBERT SMITH FREEHILLS
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Autumn 2019
Scheme funding
- TPR to consult
on revised
Scheme Funding
Code of Practice

Summer/Autumn
2019
GMP equalisation
- hearing on need
to equalise historic
transfer payments
in Lloyds Bank
case expected

By 1 Oct 2019
Investment deadline for
compliance with
new investment
disclosure
requirements

30 Sept 2019
Master trusts
- authorisation
process for
existing master
trusts concludes

2019
Dashboard - work
on creation of an
online pension
dashboard
continues

Autumn 2019
Pensions Bill possible timing for
next Pensions Bill

Spring 2020
Scheme funding
- new DB funding
Code expected to
come into force

Early 2020
FCA/HMT - review
of Financial Advice
Market Review
outcomes expected

2020

6 Oct 2020
State pension
- state pension
age for men
and women
reaches age 66

1 Oct 2020
Investment - date
from which trustees
of schemes with
money purchase
benefits (other than
AVCs) must publish
new investment
implementation
report

07

By end of 2021
Investment LIBOR due to be
discontinued

31 Dec 2020
Brexit - proposed
transition period
following the
UK's exit from the
EU due to end

2021
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In the spotlight
Next three months
New Corporate Governance Code
The 2018 UK Corporate Governance Code, which
applies for financial years beginning on or after
1 January 2019, is a complete rework of the 2016
edition and contains a range of new requirements
for both corporate behaviour and reporting.
The revised Code is designed to help ensure the
highest standards of corporate governance. It
focuses on the importance of long-term success
and sustainability, addresses issues of public trust
in business and aims to ensure the attractiveness
of the UK capital market to global investors.
There are some key new requirements in the
Code relating to corporate culture, director
independence, remuneration, whistleblowing,
workforce engagement and significant shareholder
votes against a board resolution. Listed companies
are required to set out how they have applied the
principles set out in the Code and explain any
deviations from these.
The first reporting against the new Code will be
required in 2020, unless companies choose to
adopt it early.
Action: Trustees should check how their asset
managers plan to engage with companies to
address any departures from the practices
recommended in the new Code. Trustees
should also monitor the extent to which
scheme sponsors adopt these practices.

IORP II - New scheme governance requirements
come into force

••carry out a regular internal review of their

Legislation to implement the new governance
requirements contained in the IORP II Directive came
into force in the UK on 13 January 2019. With Brexit
on the horizon, the Government has adopted a light
touch approach, only introducing new requirements
on schemes where these are strictly needed to
ensure compliance with the new Directive.

••put in place a remuneration policy in respect of

The Occupational Pension Schemes (Governance)
(Amendment) Regulations 2018 extend the scope
of the existing governance requirements under the
Pensions Act 2004, obliging trustees of private
sector occupational pension schemes to establish
and operate “an effective system of governance
including internal controls” that must be
proportionate to the size, nature, scale and
complexity of the scheme's activities. Previously,
trustees were required simply to “establish and
operate internal controls”.
Although the additional steps needed to comply
with this extended requirement are not expected to
be too onerous, trustees of schemes with more than
100 members will be expected to ensure that they:
••maintain an adequate and transparent

organisational structure with a clear allocation
and appropriate segregation of responsibilities

••have plans in place to ensure continuity

and regularity in the performance of the
scheme's activities

••make clear how they consider environmental,

social and governance factors in
investment decisions

governance arrangements and internal controls
key personnel

••put in place a policy on the outsourcing of

scheme activities

••carry out and document an "own-risk

assessment" every three years covering
matters such as how the trustees:
assess the effectiveness of the scheme's
risk-management system and operational risks
prevent conflicts of interest with the employer,
where the scheme outsources key functions to
the employer

The Regulator is due to update its Code of
Practice on internal controls later this year to set
out how it expects trustees to comply with these
new requirements.
Schemes will have at least 12 months from the new
Code being published to produce their first
own-risk assessment. However, steps may need to
be taken to comply with the other new
requirements more quickly than this.
Action: Trustees should be prepared to take
action following publication of the
Regulator's updated Code of Practice on
internal controls to ensure compliance with
these new requirements.

assess their scheme’s funding needs
assess the risk to members and beneficiaries
relating to the paying out of their benefits and
the mechanisms protecting members' benefits,
including, where applicable, guarantees,
covenants or any other type of financial
support by the employer, insurance or
reinsurance, or coverage by a pension
protection scheme, and
assess new or emerging risks, including risks
relating to climate change, the use of resources
and the environment, social risks and risks
relating to the depreciation of assets as a result
of regulatory change (note: this only applies
where environmental, social and governance
factors are considered in investment decisions).

Preparing for Brexit
29 March 2019, is the date that is set for the UK to
leave the European Union. It is still uncertain what, if
any, agreement will be reached between the UK and
the EU27 on the terms of the UK's withdrawal and
the nature of its future relationship with the EU.
Although Brexit will have little immediate impact
on pension law and regulation in the UK, pension
scheme sponsors and trustees should take
immediate steps to assess the potential impact of
Brexit on the sponsor's business and the scheme. It
is critical that they prepare for all eventualities and
ensure that contingency plans are in place to
protect against material risks.

HERBERT SMITH FREEHILLS

As Brexit unfolds, trustees and sponsors should
work together to ensure that the balance of their
scheme's funding, covenant and investment risk
remains appropriate.
A no deal Brexit could impact the flow of data from
organisations within the EU27 to the UK. Where
schemes rely upon this, trustees may need to
update existing contractual arrangements to ensure
that data can still be transferred freely post Brexit.
Concerns have also been raised about the ability of
UK insurers to make payments to individuals living
in an EU27 Member State in the event of a no deal
Brexit. However, we understand that many insurers
are putting in place contingency plans to enable
them to continue to make these payments, where
possible. Pension schemes are not subject to the
same rules as insurers and so payments from
schemes direct to members in EU27 member
states should not be affected by this.
There may also be difficulties for individuals living
in the EU27 accessing services from UK banks
after the UK ceases to be part of the Single
European Payments Area. This could impact the
ability for these individuals to access their pension
benefits where they are paid into a UK bank
account. However, UK banks are alive to this issue
and so we would hope that a solution will be found
in the event of a no deal Brexit.
Read more about the actions trustees and sponsors
should be taking to prepare for Brexit here.

PENSIONS PLANNER JANUARY 2019

Action: If they haven't done so already,
sponsors should assess the potential impact
of Brexit on their business and put
contingency plans in place. Trustees should
also assess the potential impact on their
sponsor and on scheme investments and take
action to mitigate any downside risks.
Deadline for replacing and re-certifying PPF
contingent assets approaching
Schemes with Type A or Type B contingent assets
(ie group company guarantees or security over
property, cash or securities) that operate by
reference to a fixed cap are required to replace
them with contingent assets on new standard form
documentation in order for them to be taken into
account in the scheme's 2019/2020 levy
calculation. The deadline for submitting the new
certificates to the PPF (Pension Protection Fund) via
Exchange is midnight on 31 March 2019 (a Sunday),
with hard copy documentation to be delivered to
the PPF no later than 5pm on 1 April 2019.
All other PPF compliant contingent assets will need
to be re-certified by midnight on 31 March 2019 in
the usual way.
Confirmation of all the 2019/20 PPF levy deadlines
can be found here.

Action: Care should be taken to ensure that all
relevant deadlines are met as they are applied
strictly. Schemes with Type A or Type B
contingent assets that operate by reference to
a fixed cap should begin the process of
switching to the new standard form
documentation promptly if they want to retain
their levy credit.
Auto-enrolment contributions set to increase
The minimum auto-enrolment contribution rates
increase again on 6 April 2019. The default
minimum contribution rates are set to increase to
8% of qualifying earnings, with at least 3% being
paid by the employer. Employers need to ensure that
their payroll system is ready to implement this
change, where the lowest rates are currently set
below this level. Scheme rules should be reviewed to
ensure that they reflect this change and members
will need to be informed about any increase.
Action: Where necessary, employers must
ensure payroll systems and scheme rules are
ready to implement this change and inform
affected members.
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Three to twelve months
Trustees must confirm policy on ESG
considerations and stewardship
A series of measures to clarify and strengthen
trustees' investment duties, in particular, to require
trustees to demonstrate how they take account of
environmental, social and governance (ESG)
considerations which may have a financially
material impact on scheme investments are set to
come into force later this year.
By 1 October 2019, schemes that are required to
produce a Statement of Investment Principles (SIP)
(ie those with 100 members or more) will be
required to update their SIP to set out:
••how they take account of financially material

considerations, including but not limited to ESG
considerations, such as climate change, and

••their policies in relation to the stewardship of

investments, including their approach to
engagement and the exercise of voting rights.

Trustees of money purchase schemes will also
need to update the SIP in relation to their default
strategy to set out how they approach these issues
in respect of their default arrangement.
As well as updating their SIP, trustees should also
consider how their policy on ESG considerations
and stewardship should be reflected in their
mandates with asset managers and how they can
monitor this.

10
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In the spotlight (continued)

The original consultation on these new measures
suggested that trustees would be required to take
account of members' views on ESG considerations
in future. However, in its response to the
consultation, the DWP clarified that trustees will
not be required to do this. Instead, they will simply
be required to set out their policy on taking account
of non-financial considerations, such as members'
views, in their SIP, to the extent that they have one.
For money purchase schemes, the updated SIPs will
need to be posted on a website that can be
accessed by interested members of the public as
well as scheme members.
Action: Trustees should revisit their policy
on taking account of ESG factors and their
approach to stewardship in light of these
new requirements and discuss the
implications of this with their investment
advisers and asset managers.
Key pensions cases in 2019
Several important pension cases are set to be
heard in the coming year, including:
••GMP equalisation and past transfers - Lloyds

Banking Group Pensions Trustees Limited v Lloyds
Bank Plc: Following the landmark judgment on
GMP equalisation in October 2018, there is
expected to be a further hearing in summer/
autumn 2019 to consider whether there is an
obligation on the trustee of Lloyds Banks'
schemes to equalise benefits that have
previously been transferred in to the schemes or
to revisit historic transfers out. The outcome

should confirm the extent of the obligation on
trustees generally to revisit historic transfers. It
should also clarify how the statutory discharge
and discharge provisions under scheme rules
operate on transfers out of a scheme.
••Equalisation and the ability to 'level down'

retrospectively - Safeway v Newton: The Court
of Appeal has asked the CJEU to confirm
whether EU equal treatment law permitted a
scheme to equalise the retirement ages for male
and female members by increasing the
retirement age for women retrospectively, where
this was permitted under the scheme's rules. If
the CJEU decides that this could not be done it
could set an important precedent in the context
of equal treatment, because it will mean that
male and female members of the Safeway
Pension Scheme will enjoy better rights than
either enjoyed prior to the CJEU confirming that
retirement ages had to be equalised back in May
1990. On the other hand, if the CJEU decides
that the retirement age for female members can
be increased retrospectively, the Safeway
Pension Scheme stands to benefit to the tune of
£100 million. Other schemes may benefit from
this too. However, the number will be limited.

••Pension increases and the 'proper purpose'

principle - Airways Pension Trustee Limited v
British Airways plc: The trustees appeal to the
Supreme Court is due to be heard in July 2019.
The judgment should confirm the scope of the
'proper purpose' principle and the extent to
which it can restrict amendments even where
they are within the scope of a scheme's
amendment power. The judgment should also
clarify the extent (if at all) to which trustees can

assume unilateral responsibility for determining
the benefits payable under their scheme. In this
regard, the judgment may provide an important
safeguard for employers against trustees
wanting to grant additional benefits without the
employer’s agreement.
Action: Depending on the outcome of the next
hearing in Lloyds Bank, trustees may need to
take action to correct historic transfers into/
out of their scheme (as appropriate).

On the horizon
New DB funding Code due in 2020
A new Code of Practice on funding defined benefit
(DB) schemes is due to be introduced in Spring
2020, with a two stage consultation process set to
be undertaken during the course of this year. The
first stage of the consultation is expected to focus
on the principles and framework that will form the
basis of the new Code. This is due to take place in
spring 2019, with a consultation on the draft Code
itself set to follow in the autumn.
The new Code is expected to be more prescriptive
about what the Regulator considers to be
appropriate in terms of:
••the assumptions used to value a scheme's

technical provisions and to underpin its recovery
plan, and

••the length of a scheme's recovery plan.

It is likely that the new Code will call for deficits to
be cleared more quickly and will focus on the need

for pension schemes to be treated fairly compared
with a company's shareholders. However, it is
expected to maintain some flexibility by adopting a
‘comply or explain’ approach.
The new Code is expected to support the
Regulator's new, more interventionist approach by
being more explicit about what it expects and
providing clear grounds for regulatory intervention
where these expectations are not met and the
Regulator is not satisfied with the justification given.
Action: Trustees and sponsors should keep
track of the consultations on the new Code as
they will reveal the Regulator's thinking on
funding matters and how this may impact
future funding negotiations and those that are
currently ongoing.
Pensions dashboard given the green light
The Government has confirmed its support for an
online pension dashboard to be designed and
created by the pensions industry. It is intended that
the dashboard will give people access to details of
all of their pension savings and benefits (including
their state pension entitlement) in one place.
The Government has proposed that the new single
financial guidance body, established in January
2019, will convene an industry working group to
oversee this project.
The Government has also said that it will introduce
legislation to require all workplace pension
schemes and providers to provide data to the
dashboard from the early 2020s.

HERBERT SMITH FREEHILLS

Action: Trustees should keep pace with the
development of the dashboard and any legal
requirements regarding the data that will need
to be provided.
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Action: Trustees and sponsors should monitor
developments, in particular, the nature and
timing of any new notification requirements
and Regulator powers.

New Pensions Bill

LIBOR set to be discontinued

A new Pensions Bill looks set to be included in the
next Queen's speech. If it is, it is anticipated that it
will be published in summer/autumn 2019.
Amongst other things, the Bill is expected to:

Andrew Bailey, Chief Executive of the FCA, has
confirmed the plan to discontinue LIBOR as an
interest rate benchmark by the end of 2021. LIBOR
has become a less meaningful benchmark in recent
years and it is also vulnerable to manipulation. In
April 2017, the Working Group on Sterling
Risk-Free Reference Rates, identified SONIA as the
preferred sterling interest rate benchmark for use
in bond, loan and derivatives markets and the
transition to SONIA is underway.

••strengthen the pension regulatory regime and

enhance the powers of the Pensions Regulator

••introduce an authorisation and supervision

regime for DB consolidators

••require all workplace pension schemes to supply

data to the new pension dashboards, and

••introduce a legislative framework to enable the

establishment of collective DC schemes.

It is unlikely the Bill will receive Royal Assent until
spring 2020 at the earliest.

Action: Review agreements that use LIBOR
to establish whether an alternative
benchmark should be substituted. Consider
using alternative benchmarks in future
agreements. Trustees should also check with
their scheme actuary whether this has
implications for any assumptions used for
funding purposes (eg where assumptions are
derived from swap rates).

No part of this publication may be used for any purpose, in any format, without the specific permission of Herbert Smith Freehills LLP
The contents of this publication, current at the date of publication set out in this document, are for reference purposes only. They do not constitute legal advice and should not be relied upon as such. Specific legal advice about your circumstances should always be sought
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