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Foreword
Pensions regulation never stands still. This summer
has seen a raft of new consultations, including:
••DWP's consultations on proposals to strengthen

the powers of the Pensions Regulator and on
clarifying and strengthening the investment
duties of pension scheme trustees

••a consultation on the proposed remedies

resulting from the FCA's Retirement Outcomes
Review, and

••HM Treasury's consultation on the details of the

long-awaited ban on pension cold-calling.

At the same time as proposals are being developed
to strengthen the regulatory oversight of DB pension
schemes, there is evidence of the Pensions Regulator
flexing its existing muscles. The Regulator's recent
warning letter to underfunded schemes that it
perceives are paying overly generous transfer values
is an example of this. As is its more interventionist
approach in funding negotiations.
De-risking activity in the first half of the year has
been at record levels as schemes and sponsors
look to take advantage of improved funding
positions and increased market capacity.
The summer has also seen a number of important
judgments, most notably, in:
••British Airways v Airways Pension Trustees Ltd, in

which the trustee was held to have exercised the
scheme's amendment power for an "improper
purpose", and

••G4S Plc v G4S Trustees Limited, in which the High

Court held that a scheme that was closed to
future accrual but where employed members
retain a final salary link was a "frozen scheme"
for the purposes of the employer debt regime.

This latter judgment came as a relief to many
corporate groups with closed DB schemes.
The threat of pension scams continues to be
highlighted with the Pensions Regulator and the
FCA launching a new TV advertising campaign.
The Ombudsman's recent decision to require the
Northumbria Pension Authority to reinstate the
benefits (worth over £100,000) of a member who
was the victim of a pension scam, serves as a
reminder of the need for trustees and providers to
keep pace with industry best practice in this area.
The Competition and Markets Authority published
its Provisional Decision following its investigation
into the operation of the investment consultancy
and fiduciary management markets, setting out
remedies to address deficiencies on the demand
side in both markets.
The ongoing negotiations over the UK's exit from
the European Union (both within the Cabinet itself
and with EU negotiators) continue to dominate the
headlines. Uncertainty remains over what, if
anything, will ultimately be agreed and the scene is
set for some significant showdowns in the Autumn.

De-risking activity at record levels in H1 2018

£21.8bn
worth of longevity
risk transfers

£7.8bn

worth of buy-ins &
buy-outs
Source: Analysis by Lane, Clarke & Peacock
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Quarter in review
British Airways v Airways Pension Trustees Ltd –
trustee exercised amendment power for an
"improper purpose"

G4S Plc v G4S Trustees Limited – closed scheme
with final salary link is "frozen scheme" for
employer debt purposes

In July, British Airways won its appeal in the case
against the trustee of the Airways Pension Scheme
(APS) over the trustee's decision to amend the
scheme rules to give itself the power to award
discretionary pension increases above the annual
increase in CPI to members of APS.

In June, the High Court ruled (in a case on which
we acted) that a multi-employer final salary
scheme which is closed to future accrual but where
employed members retain a final salary link is a
"frozen scheme" for the purposes of the employer
debt regime.

The Court of Appeal held that in unilaterally
introducing a power to award discretionary
increases, the scheme's amendment power had
been exercised for an "improper purpose".
Consequently, the amendment itself and the
subsequent exercise of the new power by the
trustees in 2013 were invalid. The Court considered
that in making the amendment the trustee had
incorrectly assumed the role of "paymaster“ taking
"responsibility for designing as opposed to
managing and administering the scheme".

The judgment means that a section 75 debt will not
become payable where an employer in such a
scheme ceases to employ any members, for
example, due to corporate restructuring or
employees leaving (albeit that section 75 debts can
still be triggered by other events).

Comment: This case affirms the "proper
purpose" principle and demonstrates how it
can restrict the exercise of powers under a
scheme even where they are widely drafted. It
also supports the fact that trustees' primary
duty is to secure members' accrued benefits
rather than concerning themselves with
matters of the scheme design. We wait to see
whether the trustee will appeal.

Comment: This is a welcome judgment which
resolves a matter that has caused
considerable uncertainty for a number of
years. It is helpful for corporate groups with
closed DB schemes where a final salary link
has been retained as it removes the risk of a
section 75 debt being triggered inadvertently.

DWP launches consultation to strengthen the
Pensions Regulator
Following on from the publication of its DB White
paper in March, the DWP launched a consultation
aimed at strengthening the regulation of defined
benefit schemes. The proposals include plans to:

Proposed new notifiable events
sale of material proportion of
business or assets of sponsor

•• introduce four new notifiable events
••require sponsors to issue a Declaration of Intent

where a corporate transaction is contemplated
setting out the impact on the scheme and how
any risks will be mitigated, and

granting security on a debt
which has priority over scheme

••strengthen the Regulator's existing

anti-avoidance powers.

It is also proposed that this enhanced regulatory
regime will be underpinned by a new range of civil
and criminal sanctions, including unlimited fines
and / or imprisonment for the most serious
offences. A new criminal offence of engaging in
"wilful or grossly reckless behaviour" in relation to
a DB scheme could also be introduced.
The consultation is now closed and a response is
expected in the Autumn.

Comment: The proposed changes to the
regulatory regime for DB schemes will focus
the minds of company directors. Given the
potential sanctions, certainty is needed over
precisely when the new notifiable events will
be triggered. The proposed changes are
unlikely to come into force until the end of
2019 at the earliest. Read more.

significant restructuring of
sponsor's board or senior
management

sponsor taking
pre-appointment insolvency/
restructuring advice
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FCA's Retirement Outcomes Review
In its final report following the Retirement
Outcomes Review, the FCA set out a number of
proposed remedies to address deficiencies in the
retirement income market. These include:
••requiring firms to offer three drawdown

investment pathways to help consumers make
decisions about the best option for them
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CMA proposes remedies to address deficiencies
in investment consultancy and fiduciary
management markets
On 18 July 2018, The Competition and Markets
Authority (CMA) issued its Provisional Decision
report following its investigation into investment
consultancy and fiduciary management markets.

••preventing firms from defaulting consumers into

It has provisionally found that there is an adverse
effect on competition in both markets. The remedies
proposed to address these concerns include:

••improving retirement 'wake-up' packs and

••the introduction of mandatory tendering when

cash when they choose drawdown

requiring them to be first sent out at age 50 and
then every five years until an individual has
accessed their pension savings, and

••monitoring charges levied under drawdown

products with the prospect of a cap being
applied if firms are charging excessively.

The FCA launched a consultation on the design of
these remedies alongside the final report. This
has now closed and more detailed proposals,
including changes to the FCA Handbook, are due
to be published in January 2019.
Comment: The FCA is clearly keen to move
quickly to address significant weaknesses in
the retirement income market, particularly in
relation to drawdown funds. However, this is
likely to be just the first step in ensuring that
consumers are adequately protected in what
is an evolving market.

trustees first purchase fiduciary management
services and a requirement to run a competitive
tender within five years if the existing fiduciary
mandate was awarded without a competitive tender

••greater support for trustees from The Pensions

Regulator on running tenders (in the form of
detailed guidance), and

••a requirement on investment consultancy and

fiduciary management firms to report
investment performance to their customers
using a set of common standards.

Responses to the Provisional Decision were
required by 24 August 2018. The CMA's final
report must be published by 13 March 2019.

Police Authority required to reinstate benefits of
member who was victim of a pensions scam
The Pensions Ombudsman has held that the
Northumbria Police Authority is required to
reinstate the pension benefits of a member of the
Police Pension Scheme (the "Scheme"), worth in
excess of £100,000, who was the victim of a
pensions scam.
The member's benefits were transferred out of the
Scheme to London Quantum in August 2014, 18
months after the Regulator had issued its scorpion
warning literature designed to alert schemes and
members to the risk of pension scams. Despite
this, the Authority failed to send the scorpion
literature to the member or to warn him about the
risk of scams. The Authority also failed to carry out
adequate checks as to the legitimacy of the
receiving scheme despite the existence of a
number of red-flag warning signs which the
Ombudsman would have expected schemes to
have been alive to at the relevant time.

Comment: The CMA's report highlights the
need for trustees to ensure that they actively
engage in the selection of fiduciary managers
and that they have effective processes in
place to monitor the performance and value of
their fiduciary managers and investment
consultants.

Significantly, the Ombudsman also held that the
Authority did not benefit from the normal statutory
discharge that applies following a transfer.

Comment: The fact the Authority was
directed to reinstate the member's benefits
and did not benefit from the usual statutory
discharge raises significant concerns for
trustees and pension providers. This decision
also highlights the risks where schemes fail to
keep pace with industry norms regarding the
warnings that must be given and the checks
that need to be undertaken to reduce the risk
of scams.
In this context it is important to note that the
Regulator has recently updated its pension
scam materials. Trustees and providers
should also have regard to the updated
industry Code of Good Practice on combating
pension scams.

Top 5 reasons for complaints to the Pensions Ombudsman in 2017/18

20.5%
11.8%

Transfers

Failure to provide
information / act on
instructions

03

10.0%
Incorrect benefit
calculations

7.6%

6.5%

Ill health
assessments

Misquote /
misinformation

Source: Pensions Ombudsman Annual Report and Accounts 2017/18
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Timeline
1 Oct 2018
Master trusts new authorisation
and supervision
regime comes
into force

18-19 Oct
Brexit - European
Council meeting
which has been
the target for
UK and EU27 to
agree Withdrawal
Agreement and
reach political
agreement on
future relationship

Oct 2018
RPI/CPI –
appeal in British
Telecommunications
plc v BT Pension
Scheme Trustees
Limited to be heard
in Court of Appeal

2018

Nov 2018
Budget 2018

Oct/Nov 2018
GMP equalisation
- judgment in
Lloyds Bank case
expected

Autumn 2018
DB consolidation
and CDC consultations
expected

Nov 2018
State Pension
Age - alignment
at age 65 for men
and women before
rising to age 66
between Dec 2018
and Oct 2020

Jan 2019
FCA - Rule
changes to
implement
remedies following
Retirement
Outcomes Review
to be published for
consultation

10 Dec 2018
Insurance - Senior
Managers and
Certification
regime (SMCR)
commences for
insurers

2019

13 Jan 2019
IORP II deadline for
implementation
into UK law

1 Jan 2019
Corporate
Governance New Corporate
Governance Code
applies to financial
years beginning
on or after
1 Jan 2019

Feb 2019
The Pensions
Regulator - new
Chief Executive
to be appointed

HERBERT SMITH FREEHILLS

March 2019
Spring
Statement
2019
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29 March 2019
Brexit - date set
for UK to exit the
EU (subject to
any transitional
arrangements that
may be agreed)

Spring 2019
Brexit – Withdrawal
Agreement and
Implementation Bill
may be passed by UK
Parliament to enshrine
Article 50 Withdrawal
Agreement into UK
law

6 April 2019
Auto-enrolment
(DC) - minimum
total contributions
increase to 8% of
qualifying earnings

29 March 2019
PPF levy –
guarantees and
security granted
for levy reduction
purposes that
have a fixed cap
must be replaced
and re-certified by
5pm on this date

By 1 Oct 2019
Investment –
deadline for
compliance with
new investment
disclosure
requirements

During 2019
Scheme funding –
TPR to consult on
revised Scheme
Funding Code of
Practice

Early 2020
FCA/HMT - review
of Financial
Advice Market
Review outcomes
expected

Autumn 2019
Pensions Bill possible timing for
next Pensions Bill
which could be
used to implement
measures outlined
in the DB white
paper

2020
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31 Dec 2020
Brexit - proposed
transition period
following the UK's
exit from the EU
due to end

1 Oct 2020
Investment –
date from which
trustees will
need to publish
new investment
implementation
report

By end of 2021
Investment LIBOR due to be
discontinued

2021
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In the spotlight
Next three months
New authorisation and supervision regime for
master trusts
The new authorisation and supervision regime for
DC master trusts comes into force on 1 October
2018. Existing master trusts will have six months
from this date to apply for authorisation or they
must cease to operate.
The definition of a "master trust scheme" under the
Pension Schemes Act 2017 is widely drafted and it
includes all multi-employer schemes that provide
money purchase benefits where the scheme is
used or intended to be used by employers that are
not connected. This means that non-associated
multi-employer schemes, which provide pure DC
or hybrid DB and DC benefits, will be covered by
the new regime and be required to obtain
authorisation.
Schemes that provide DC benefits also need to be
alive to the risk of inadvertently becoming a
master trust, for example, by permitting
non-connected companies, such as certain joint
venture vehicles to participate, even temporarily.
Otherwise, they will be forced to incur the time and
costs associated with obtaining authorisation or
the scheme will be forced to wind-up.
To obtain authorisation, a master trust must satisfy
TPR that it meets certain criteria, including
demonstrating that:
••it is financially sustainable
••the persons involved in running the scheme are

fit and proper

••any entities who fund the scheme or receive

scheme profits (known as "scheme funders")
meet certain requirements

••the scheme has sufficient systems and

processes to run effectively, and

••the scheme has an adequate continuity strategy.

Action: Multi-employer schemes that provide
DC benefits should check to see whether they
are required to apply for authorisation before
31 March 2019

Schemes prepare to comply with new DC costs
and charges disclosure requirements
The first tranche of Chair's statements to include
the enhanced information on transaction costs and
charges relating to money purchase benefits are
due to be published this Autumn. The scope of the
Chair's statement for schemes that provide money
purchase benefits has been expanded to include:
••information on the costs and charges for each

default arrangement and each alternative fund
option which a member can select and in which
assets are invested (rather than simply reporting
on the range of costs and charges), and

••an illustration of the cumulative effect of charges

and transaction costs on the value of a member's
pension fund.

This information must be available on a publically
accessible website within seven months of the first
scheme year-end date on or after 6 April 2018,

meaning the first schemes affected (with a scheme
year ending on 6 April 2018) have until 5 November
2018 to comply. Details of the website must also be
included in members' annual benefit statements.
This requirement does not apply where the only
money purchase benefits provided by a scheme
are additional voluntary contributions.
Action: If they haven't done so already,
trustees of schemes that provide money
purchase benefits should speak to their fund
managers to ensure they will be able to
provide the costs and charges data that the
trustees will need to comply with this new
requirement. Trustees must have regard to the
DWP's guidance when preparing disclosures.

GMP equalisation – Lloyds Bank judgment
awaited
The High Court's judgment in the case concerning
the need to equalise for the effect of GMPs under
Lloyds Bank's DB pension schemes is expected to
be handed down in the Autumn. The judgment will
be important in establishing whether or not
occupational pension schemes need to equalise for
the effect of the unequal GMP element of
members' DB pensions and, if so, how they should
go about this.
Action: DB schemes that provide benefits
which include GMPs should be prepared to
seek advice immediately if Morgan J rules that
equalisation is needed.

Three to twelve months
New Corporate Governance Code
The Financial Reporting Council ("FRC") has
published the 2018 UK Corporate Governance
Code together with revised Guidance on Board
Effectiveness. The new Governance Code is a
complete rework of the 2016 edition and contains a
range of new requirements for both corporate
behaviour and reporting.
There are some key new requirements in the Code
relating to corporate culture, director
independence, remuneration, whistleblowing,
workforce engagement and significant shareholder
votes against a board resolution. Listed companies
are required to set out how they have applied the
principles set out in the Code and explain any
deviations from these.
As the new Code applies for financial years
beginning on or after 1 January 2019, the first
reporting against the new Code will be required in
2020, unless companies choose to adopt it early.
Action: In line with their responsibilities under
the UK Stewardship Code trustees, pension
providers and fund managers should engage
constructively and discuss with companies in
which scheme assets are invested any
departures from the practices recommended
in the new Code. Trustees should also monitor
the extent to which scheme sponsors adopt
these practices.
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IORP II - New scheme governance and
communication requirements due to be
implemented before Brexit
The UK Government is required to implement
legislation to ensure compliance with the IORP II
Directive by 13 January 2019. The DWP is currently
reviewing UK pensions legislation to identify where
action needs to be taken to ensure compliance. The
main areas where changes are likely to be made
are in the context of scheme governance and
member communication to reflect the new
requirements for occupational pension schemes to:
••have in place internal audit, risk management

and, where relevant, actuarial functions

••put in place and apply written policies in relation

to risk management, internal audit and, where
relevant, actuarial and outsourced activities

••put in place a remuneration policy to cover

persons who run the scheme, perform key
services and other categories of staff whose
professional activities have a material impact on
the risk profile of the scheme, and

••issue a detailed Pension Benefit Statement to

members annually.

The Directive could also lead to the introduction of
a more robust 'fit and proper' persons regime for
people running occupational pension schemes.
We understand that the Government's current
intention is to phase in any changes that need to be
made to existing requirements to allow time for
schemes to implement them. Therefore, it is not
anticipated that schemes will need to take action
prior to January 2019.
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Action: Although it is unlikely that any
changes will need to be implemented by 13
January 2019, schemes should monitor
developments and prepare to take action
during the course of next year.

Schemes must put in place new PPF contingent
assets
The PPF is requiring schemes with Type A and
Type B contingent assets (ie group company
guarantees and security over property, cash or
securities) that operate by reference to a fixed cap
to replace them with new contingent assets that
use the PPF's new standard form documentation if
they are to continue to benefit from them in the
calculation of the PPF levy. The deadline for putting
new documentation in place and submitting new
certificates will be 5pm on 29 March 2019. All
other contingent assets will also need to be
re-certified in the usual way.
Action: Schemes with Type A or Type B
contingent assets that operate by reference to
a fixed cap should begin the process of
switching to the new standard form
documentation in order to retain the benefit of
their levy credit.
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Brexit is fast approaching

Auto-enrolment contributions set to increase

29 March 2019, is the date that is set for the UK to
leave the European Union. It is still uncertain what,
if any, agreement will be reached between the UK
and the EU27 on the terms of the UK's withdrawal
and the nature of its future relationship with the
EU. Preparations for a 'no deal' Brexit are being
stepped up and trustees, sponsors and insurers
need to be prepared for this.

The minimum auto-enrolment contribution rates
increase again on 6 April 2019. The default
minimum contribution rates are set to increase to
8% of qualifying earnings, with at least 3% being
paid by the employer. Employers need to ensure that
their payroll system is ready to implement this
change, where the lowest rates are currently set
below this level. Scheme rules should be reviewed to
ensure that they reflect this change and members
will need to be informed about any increase.

The Government has published a series of Technical
Notes setting out the potential implications of a no
deal Brexit and what steps the Government would
take to maintain stability. The Technical Note on
financial services highlights the risk that EEA-based
customers of UK firms, including UK citizens living in
the EEA, may lose the ability to access lending and
deposit services and insurance contracts (such as
life insurance contracts and annuities) should UK
firms lose their ability to passport into the EEA. It
also highlights the risk that derivatives contracts
between UK and EU firms may no longer be
serviceable without joint action being taken by the
relevant UK and EU regulators.
Action: Scheme sponsors, pension providers
and fund managers should assess the likely
impact of a no deal Brexit on their business
and put contingency plans in place. Trustees
should also assess the potential impact on
their scheme sponsor and scheme
investments and take action to mitigate any
downside risks.

Action: Where necessary, employers must
ensure payroll systems and scheme rules are
ready to implement this change and inform
affected members.

On the horizon
Changes to trustees' investment duties
The DWP has confirmed that it plans to introduce a
series of measures to clarify and strengthen
trustees' investment duties, in particular, to require
trustees to demonstrate how they take account of
environmental, social and governance ("ESG")
considerations which may have a financially
material impact on scheme investments.
To achieve this, by 1 October 2019 schemes that
are required to produce a Statement of
Investment Principles ("SIP") (ie those with 100
members or more) will be required to update their
SIP to set out:
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In the spotlight (continued)

••how they take account of financially material

considerations, including but not limited to ESG
considerations, such as climate change

••their policies in relation to the stewardship of

investments, including their approach to
engagement and the exercise of voting rights.

Trustees of money purchase schemes will also
need to update the statement of investment
principles in relation to their default strategy to set
out how they approach these issues in respect of
their default arrangement.
The original consultation on these new measures
suggested that trustees would be required to take
account of members' views on ESG considerations
in future. However, in its response to the
consultation, the DWP has clarified that trustees
will not be required to do this. Instead, they will
simply be required to set out their policy on taking
account of non-financial considerations, such as
members' views, in their SIP, to the extent that they
have one.
The updated SIPs will need to be posted on a
website that can be accessed by interested
members of the public as well as scheme members.

Action: Trustees should revisit their policy on
taking account of ESG factors and their
approach to stewardship in light of these new
requirements.

LIBOR set to be discontinued
Andrew Bailey, Chief Executive of the FCA, has
confirmed the plan to discontinue LIBOR as an
interest rate benchmark by the end of 2021. LIBOR
has become a less meaningful benchmark in recent
years and it is also vulnerable to manipulation. In
April 2017, the Working Group on Sterling
Risk-Free Reference Rates, identified SONIA as the
preferred sterling interest rate benchmark for use
in bond, loan and derivatives markets and the
transition to SONIA is underway.
Action: Trustees, employers and insurers need
to review existing agreements that refer to
LIBOR to establish whether an alternative
benchmark should be substituted.
Consideration should be given to using
alternative benchmarks in future agreements.
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