Guide to restructuring, turnaround
and insolvency in Asia Pacific
Regional Overview
In recent years, the economies of Asia Pacific have led global growth and there has been
a wave of investment across the region, particularly in energy, infrastructure, media and
technology, financial services and consumer goods. As Asia's own companies, financial
institutions and financial buyers have boomed, intra-Asia investment has grown, with the
region's investors joining those from Europe and North America in competing for new
markets and solid returns on investment.
At times, this increased investment has inevitably led to financial distress
and business failure, creating a growing investment market for special
situations, distressed debt and private equity investors. Whilst to some it
is an increasingly attractive region for investment, it poses significant
challenges for stakeholders grappling with corporate distress.
The laws, regulations, policies, political views and general sentiment
throughout Asia Pacific differ significantly from jurisdiction to
jurisdiction. In addition, there is little coordination of insolvency and
restructuring processes in the region compared to Europe or North
America. This diversity and lack of cohesion means that it is critical that
stakeholders understand the legal system, processes and nuances
before making key investment decisions in any Asian jurisdiction.
Law reform mania
Since the first edition of this guide, there has been sweeping law reform
in the restructuring and insolvency space across much of Asia Pacific.
India, Singapore, Myanmar, Australia and Malaysia have all enacted
major changes to their respective statutory regimes. Even in those
jurisdictions that have not undergone law reforms, the clamour for
change is growing – Indonesia and Hong Kong are good examples.
Singapore – Asia’s new restructuring hub?
Key among recent developments is Singapore's initiative to become an
Asian restructuring hub. This has included significant changes to its

scheme of arrangement regime to create an environment that could be
described as ‘Chapter 11 lite’. It is now encouraging distressed
corporates across the region to take advantage of its new, more debtor
friendly regime. However, the jury is still out on how effective it will be in
attracting non-Singapore corporates over their home jurisdiction or the
traditional cross border restructuring venues of London and New York.
India opens the floodgates
India has also undertaken ground-breaking reform, with the
introduction of its revolutionary Insolvency and Bankruptcy Code
("Code") in an attempt to move away from its historically painfully slow
insolvency processes.
Simultaneous with this law reform, the Indian Government has also
taken steps to force Indian banks to deal with their substantial levels of
non-performing debt. This included the Reserve Bank of India requiring
12 of the country’s largest borrowers to undergo corporate insolvency
resolution processes under the Code. However, given the extent of
India’s ‘zombie company’ borrower problem, this was just the beginning.
The Indian Government has also started to relax the rules for foreign
investors to hold non-performing debt. Collectively, these changes
create a wave of opportunities for distressed investors and special
situations funds, who have been attracted from all over the world to
India by the sheer scale of the opportunities.
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Other reform in the region
Whilst these developments in Singapore and India have attracted the
most international attention, they are not the only recent changes.
The Myanmar Companies Law was passed by the Myanmar Parliament
at the end of 2017. This legislation modernises Myanmar legislation,
opening up the country to foreign investment. Australia also underwent
sweeping reform, creating a ‘safe harbour’ exception to its strict
insolvent trading laws and making ipso facto clauses unenforceable in
various insolvency situations.
Under the Malaysian Companies Act, there has also been the
introduction of two key corporate rescue mechanisms to aid corporate
rehabilitation: corporate voluntary arrangement ("CVA"); and judicial
management. Both the CVA and judicial management procedure bear
strong similarities with the United Kingdom's company voluntary
arrangement and administration proceeding respectively.
Next stop, Indonesian reform?
As Asia’s third-largest country by population continues to grow rapidly and
make significant infrastructure investments, Indonesia is of keen interest to
many international lenders and investors. However, where those
investments have gone bad, international investors have generally fared
poorly under the suspension of debt obligations process (known as ‘PKPU’).
There is a growing sense that Indonesia’s restructuring and insolvency
framework is in need of reform. From the perspective of an international
creditor, key issues include the general lack of transparency in the
bankruptcy and PKPU processes, the uncertainty of various provisions
under the Bankruptcy Code,and the legal and practical challenges of
enforcing security in Indonesia and exercising rights before the
Indonesian courts. However, the Indonesian government has indicated
it considers the existing PKPU regime to be too creditor friendly. Thus,
the required direction of change for Indonesian regime remains subject
to debate and uncertainty.
A fragmented honey pot
Despite all this law reform, the current status quo remains that the Asia
Pacific region presents a fragmented restructuring environment, and
numerous Asian jurisdictions are still at the early stages of legal
development. Investment therefore remains subject to significant
uncertainties across the region, and in many cases carries substantial
‘jurisdiction risk’.
Furthermore, the Asia Pacific region is geographically and politically
vast. Whilst, collectively, it is large and growing rapidly, it does not have
the same commercial, legal or regulatory cohesiveness as Europe or
North America. As a result, insolvency law differs significantly from
country to country, both in its terms and application. There is limited
legal coordination between these regimes, and no equivalent to the EC
Regulation on Insolvency Proceedings.
Navigating Asia Pacific
This guide seeks to help stakeholders navigate this complex
environment, by providing a map of the key insolvency and restructuring
frameworks in each jurisdiction, together with answers to many of the
key issues that are likely to arise when considering the ‘lay of the land’.
In this edition, we have also introduced a new tool to help newcomers
find their bearings, through a relative comparison of the insolvency and
restructuring regimes across the 18 jurisdictions covered in this guide.
The first aspect of this analysis draws on data from the World Bank.
According to the 15th edition of the World Bank Group Flagship Report
titled ‘Doing Business 2018 – Reforming to Create Jobs’, of the 18
jurisdictions covered in this guide, Japan, Singapore and Hong Kong
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deliver the highest recovery rate and lowest time to recovery for
creditors in an insolvency. At the other end of the spectrum, the regimes
in Philippines, Vietnam and Myanmar have the lowest recovery rate and
highest time to recovery for creditors, as shown in Chart 1.
Debtor – creditor friendliness spectrum
It is commonly said that creditor friendly legal environments foster
financial and economic development and, in theory, such jurisdictions
are ‘better’ for creditors. However, Chart 2 contains some surprising
results from our analysis.
We have evaluated the extent to which the insolvency and restructuring
procedures in each of the 18 jurisdictions in this guide could be
considered ‘creditor friendly’ or ‘debtor friendly’, by reference to certain
legal indicators set out under Chart 2. This analysis is clearly very high
level and only indicative, and says nothing about the application of
those laws in practice. Nonetheless we think it provides something of an
indicative compass to help newcomers get their bearings. Our analysis
places each jurisdiction somewhere on a spectrum between two poles.
Using our indicators, Malaysia has the most creditor friendly legal
regime of the jurisdictions we reviewed. In Malaysia, there is no
automatic moratorium on creditor action in its reorganisation
procedures, creditors are generally able to initiate liquidations or
reorganisations without third-party involvement, and ipso facto clauses
are enforceable. Malaysia’s strongly creditor friendly regime is in large
part based on traditional English procedures (which are generally
considered very creditor friendly). However, despite numerous creditor
friendly indicators, Malaysia is middle of the pack when it comes to
recovery rate and time to recovery for creditors according to the World
Bank data (see Chart 1).
Based on our criteria, Indonesia represented the other extreme, with the
most debtor friendly legal regime. Indonesia has no corporate
receivership process, there is an automatic moratorium on creditor
action in its reorganisation procedures, ipso facto clauses are generally
unenforceable and there is no concept of floating or general security
over all assets of a company. This result is interesting given the
Indonesian Government’s views on this topic (as discussed above), and
perhaps provides another data point in the ongoing discussion as to
how Indonesian law should evolve.
The future for restructuring?
Asia Pacific has yet to develop a tried and tested suite of options and
solutions for restructuring distressed corporates operating across the
region, as opposed to Europe or North America.
This creates significant risks for stakeholders, who are often breaking new
ground when grappling with cross-border distressed situations in this part
of the world. However, this fragmented honeypot also presents significant
opportunities for investors provided that they work all the angles.
In the coming years we expect the landscape of restructuring and
insolvency in Asia Pacific to continue to evolve. Whilst the reliability,
consistency and enforceability of the Singapore, Hong Kong and
Australian regimes will no doubt continue to be popular, we expect that
the regimes of the major growing economies of China, India and
Indonesia will play a larger role.
For international investors, the ever reliable UK scheme of arrangement
and US Chapter 11 process will continue to provide the attraction of
consistency and familiarity, but Singapore will continue its push to grab
some of this market. However, in many cases, the uncertainty and
unpredictability in many Asia Pacific jurisdictions means that,
practically speaking, an informal consensual deal may remain the
preferred strategy.
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Chart 1 – World Bank, resolving insolvency (rank)
RANKING

JURISDICTION

RECOVERY RATE (CENTS ON DOLLAR)

TIME TO RECOVERY (YEARS)

1 (best)

Japan

92.4

0.6

2

Singapore

88.7

0.8

3

Hong Kong SAR

87.2

0.8

4

South Korea

84.7

1.5

5

New Zealand

84.2

1.3

6

Australia

82.5

1.0

7

Taiwan

82.2

1.9

8

Malaysia

81.3

1.0

9

Thailand

68.0

1.5

10

Indonesia

64.7

1.1

11

Pakistan

44.5

2.6

12

Sri Lanka

42.9

1.7

13

China

36.9

1.7

14

Bangladesh

28.3

4.0

15

India

26.4

4.3

16

Philippines

21.3

2.7

17

Vietnam

21.8

5.0

18 (worst)

Myanmar

14.7

5.0

Chart 2 – Debtor-creditor friendliness spectrum
RANKING

JURISDICTION

1 (most creditor friendly)

Malaysia

2

Hong Kong SAR
Singapore
Myanmar

5

New Zealand
Australia
Pakistan

8

Sri Lanka
India

10

Thailand

11

Vietnam
South Korea

13

China
Japan
Philippines

16 (most debtor friendly)

Bangladesh
Indonesia
Taiwan
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