Recruitment and protection
of talent: a boardroom issue
for pharma
Technological advancement is key amongst the forces driving change in the
pharmaceutical healthcare sectors, with businesses increasingly partnering
with non-traditional players such as tech giants, agile biotech start-ups
and insurers.
New entrants are rushing into the sector and global demand for talented
individuals is high. As the technology evolves, so too does the need to find
innovative solutions to attract, retain and incentivise employees operating
across this complex new ecosystem, and to protect the innovative IP and
knowhow those employees create. The ability to prevent ex-employees
from exploiting confidential information in competition with the business will
become even more critical as the industry faces these new challenges.

The industry's increasing focus on tech, including AI,
will give rise to a corresponding need for new talent
experienced in those areas, with companies fishing
in a relatively small and highly mobile pool. Those
companies with effective and innovative strategies
for obtaining and retaining staff, and for protecting
their interests from ex-employees or others who
have had access to their IP and other confidential
information, will have a critical advantage. These
objectives will need to inform business strategy
at the highest level, influencing choices on
collaboration, acquisition and business location.

They will also need to be front of mind when
negotiating contracts with employees, contractors,
suppliers, joint venture partners and the like.
Recruitment and retention
Biotech and pharma are commonly seen as leading
the way in employee engagement, with considerably
lower than average staff turnover and absenteeism
attributed to desirable benefits packages and
work-life balance policies and a sense of pride and
purpose in work. This may give pharma an advantage
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in recruiting from the modest pool of
employees with tech skills, but businesses
will need to avoid complacency. Pharma
businesses may need to review their offering
when seeking to recruit from the tech sector,
where priorities may differ. Consideration
may need to be given to implementing smart
variable remuneration plans with deferred
payment periods, long term incentive plans
and stock options or phantom schemes,
particularly if recruiting internationally-mobile
employees with different cultural expectations
and needs. Pharma businesses could also
consider rewarding employees for innovation
by offering them a share of the proceeds
arising from their ideas (eg by way of a profit
sharing arrangement).
Pharma businesses may want to consider
innovative ways to engage workers other than
via the traditional employment model in order
to attract skilled workers seeking a greater
degree of flexibility and autonomy.
Businesses considering the use of independent
contracting relationships will need to be
cognisant of the associated risks and
challenges, including the risk that an individual
may nevertheless be determined to be an
employee for tax or employment rights
purposes. Businesses should also note that a
number of jurisdictions are reviewing laws in
this area, particularly in light of the
development of the so-called 'gig economy'
globally; for example, proposals for increased
regulation of alternative workforce models
have recently been made in both Australia and
the UK.
Pharma businesses may also need to increase
their focus on partnerships with universities
and offer attractive graduate programmes
to try and ensure that they have the pick of the
most talented young employees wishing to join
this sector. Key to this is understanding what
motivates the next generation of employees,
and committing to implementing new ways
of working that value new experiences and the
opportunity to be exposed to different cultures
and continents as well as the more traditional
financial packages.
Care should also be taken to ensure the
recruitment process itself is a positive
experience. Unwelcoming staff, poor
communication, and delays in navigating
relevant immigration regimes could easily
mean losing out on the best applicants. In
Europe, uncertainties over Brexit, in particular
over the shape of future immigration rules for
EU citizens wishing to work in the UK and vice
versa, is also likely to make recruitment harder.

UNLOCKING THE PHARMA BLOCKCHAIN

Protecting confidential information
during employment
As an industry heavily reliant on its knowhow
and intellectual property, pharma businesses
will need to ensure that new recruits are
signed up to appropriate confidentiality
and intellectual property obligations and,
importantly, are trained in identifying risks to
confidentiality and taking appropriate steps
to protect trade secrets. Whether reasonable
steps have been taken to keep trade secrets
confidential will be key to determining
whether information is protectable in many
jurisdictions. Maximising protection for trade
secrets and confidential information will
be increasingly important given difficulties
in securing adequate patent protection for
personalised health IP.
Businesses should also have in place suitably
protective BYOD policies (if employees use
their own personal devices at work).
Businesses considering monitoring employee
activity, for example to detect whether an
individual has been emailing trade secrets to
an external address, will need to bear in mind
the differing data protection, human rights
and employment rights laws in relevant
jurisdictions. These can significantly limit
the action that can be taken lawfully and may
require businesses to notify employees of
monitoring in advance.
Protection from ex-employees
It is critical that pharma businesses take a
proactive approach at the point of recruitment
when it comes to protecting the business after
employees have left. Businesses that have
failed to include tailored restrictive covenants
in the contracts of personnel with access to
intellectual property will immediately be on
the back foot. In many jurisdictions, the lack of
express covenants will severely limit the types
of information that can be protected. In many
cases it may be easier to enforce express
non-competition clauses than confidentiality
undertakings (which are very difficult
to police).
It is impossible to overemphasise the
importance of tailored drafting relevant to the
individual's role and the jurisdictions in which
they will be operating (and, where appropriate,
drafting may need to try and cater for the fact
that work could be performed remotely). The
covenants appropriate for a sales person will
differ from an employee focussed on research
and development. Failure to update covenants
as employees change roles or as local law
evolves, or to ensure the changes are properly
documented and consideration provided, may
also render them worthless.

In some jurisdictions, for example France and
Spain, covenants will be unenforceable unless
an indemnity payment is made throughout
the duration of the covenant (which must
also expressly be referred to in the contract
of employment). Moreover, it is helpful, in
those jurisdictions where it is lawful (eg
France, but not Spain), also to reserve a right
for the employer to unilaterally waive the
payment on notification of termination if it
decides at the time that it no longer needs the
protection. In Spain, there is also a maximum
duration for covenants which differs
depending on the employee's job position.
In Australia and the UK, payment is
not required but covenants will only be
enforceable to the extent they are reasonably
necessary to protect the employer's legitimate
business interests and the courts will not
amend clauses to render them enforceable
(with the exception of the courts in New
South Wales). However, courts are likely to
enforce longer and more restrictive restraints
where imposed on individuals selling a
business, given they are viewed as having
greater equality of bargaining power than
mere employees.
Businesses should also bear in mind that in
some jurisdictions (eg, Australia, the UK)
an employer will not be able to enforce
a restrictive covenant where it has itself
committed a repudiatory breach of the
employment contract.
These examples highlight the need for local
law advice – at the time of drafting - in any
jurisdictions where an employer may want to
try and enforce covenants in the future. Limits
on enforceability of covenants could also be
relevant to strategic decisions where to locate
R&D establishments.
Using acquisition or collaboration to
obtain key skills
Pharma businesses often seek to obtain
key skills and talent through acquisitions,
or collaboration with third parties. It will be
important to review whether the employees
of a potential acquisition target or supplier
are subject to appropriate confidentiality
and intellectual property undertakings and
restrictive covenants, as well as considering
whether any imminent employment or
immigration law changes in the relevant
jurisdiction could impact on their
workforce model.
In addition, depending on the structure of
an acquisition or creation of a joint venture,
employees may be subject to legislation
protecting their terms and conditions on a
business transfer. If this is the case, in some
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jurisdictions it will be ineffective or difficult for
a purchaser or new JV company to introduce
or amend restrictive covenants, potentially
leaving the business unprotected by
enforceable covenants. In some jurisdictions
such as the UK, employees may be able to
object to the transfer of their employment to a
new employer, enabling them to leave
their current jobs immediately and set up in
competition, potentially depriving the new
business of the ability to enforce any restrictive
covenants. It may be sensible therefore to
provide that it is a condition precedent to
closing that key employees do not object
to the transfer. In other jurisdictions (eg,
Spain), this will not be an issue as employees
cannot object.
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Given the critical importance of talent to the
pharma industry, successful businesses will
need to ensure the issues highlighted above
are given due priority in the boardroom and
factored into the strategic decision-making
process, rather than being an afterthought
to be handled by HR. Upfront advice should
be sought when putting in place staffing
arrangements or agreeing new collaborations,
to ensure businesses put themselves in the
best possible position to protect their IP,
confidential information and talent. To discuss
the issues raised further, please get in touch.

Joint ventures can also present challenges
where the new workforce hails from two
separate businesses, employed on different
terms, and where legislation may make
harmonisation of terms problematic and
potentially expensive. Continuing to employ
a workforce on multiple sets of terms can
present organisational challenges, while
harmonisations involving detrimental
changes to terms could in some jurisdictions
be ineffective or entitle employees to
terminate their contracts and receive
severance compensation.

Key contacts
Miles Bastick
Regional Head of Practice (EPI)
Australia
T +61 2 9225 5722
miles.bastick@hsf.com

Tim Leaver
Partner, London
T +44 20 7466 2305
tim.leaver@hsf.com

Eduardo Gomez de Enterria
Partner, Madrid
T +34 91 423 4032
eduardo.g_enterria@hsf.com

Emma Rohsler
Partner, Paris
T +33 1 53 57 72 35
emma.rohsler@hsf.com

Fatim Jumabhoy
Partner, Singapore
T +65 68689822
fatim.jumabhoy@hsf.com

Anna Henderson
Professional Support
Consultant, London
T +44 20 7466 28191
anna.henderson@hsf.com

Moritz Kunz
Partner, Frankfurt
T +49 69 2222 82501
moritz.kunz@hsf.com

HERBERTSMITHFREEHILLS.COM

BANGKOK

Herbert Smith Freehills (Thailand) Ltd

BEIJING

JAKARTA

Hiswara Bunjamin and Tandjung
Herbert Smith Freehills LLP associated firm

Herbert Smith Freehills LLP
Beijing Representative Office (UK)

JOHANNESBURG

BELFAST

KUALA LUMPUR

Herbert Smith Freehills LLP

BERLIN

Herbert Smith Freehills Germany LLP

BRISBANE

Herbert Smith Freehills

BRUSSELS

Herbert Smith Freehills LLP

DUBAI

Herbert Smith Freehills LLP

DÜSSELDORF

Herbert Smith Freehills Germany LLP

FRANKFURT

Herbert Smith Freehills Germany LLP

HONG KONG

Herbert Smith Freehills

Herbert Smith Freehills South Africa LLP
Herbert Smith Freehills LLP
LLP0010119-FGN

LONDON

PARIS

Herbert Smith Freehills Paris LLP

PERTH

Herbert Smith Freehills

RIYADH

The Law Office of Nasser Al-Hamdan
Herbert Smith Freehills LLP associated firm

SEOUL

Herbert Smith Freehills LLP

Herbert Smith Freehills LLP
Foreign Legal Consultant Office

MADRID

SHANGHAI

Herbert Smith Freehills Spain LLP

MELBOURNE

Herbert Smith Freehills

MILAN

Herbert Smith Freehills LLP
Shanghai Representative Office (UK)

SINGAPORE

Herbert Smith Freehills LLP

Studio Legale Associato in association with
Herbert Smith Freehills LLP

SYDNEY

MOSCOW

TOKYO

Herbert Smith Freehills CIS LLP

Herbert Smith Freehills
Herbert Smith Freehills

NEW YORK

Herbert Smith Freehills New York LLP
© Herbert Smith Freehills LLP 2018 3156O/070918
Personalised health_d3

