BREXIT
LEAVING THE EU
LEGAL GUIDE
November 2018

Leaving the EU –
The process and preparations
Brexit date (29 March 2019) is now just months away. But it remains
uncertain whether the UK will then enter into a transitional
arrangement with the EU lasting until end 2020 or crash out of the
EU with no significant arrangements in place. The UK Government
remains fragile, has Parliamentary difficulties with Brexit related
legislation, and internal divisions on its negotiating position
with the EU. Against this background, businesses are implementing
strategies to cope with whatever is coming. This section of the legal
guide reviews the present state of play of the Brexit process.

Decision to leave the EU

The UK government’s original aims

In June 2016 the UK electorate in a referendum
voted to leave the EU. The UK Government had
indicated it would act on the referendum result
and, after a change of Prime Minister,
embarked on this course. After various legal
challenges and the passage of the EU
(Notification of Withdrawal) Act 2017, the
process was able to begin.

In addition to the formal notice of the UK's
intention to leave the EU in accordance with
Article 50 the letter set out the UK's intended
approach to the Brexit negotiations and the
key principles to guide this approach.

On 29 March 2017 the UK Prime Minister,
Theresa May, gave notice, under Article 50,
of the UK's intention to leave the EU, thereby
formally starting the Brexit process.

The Article 50 notice also referred to the UK's
objectives for a future partnership, which were
set out in more detail in the UK Prime
Minister's Lancaster House speech of
17 January 2017 and to the subsequent
White Paper published in February 2017.
The Lancaster House Speech

BREXIT: LEAVING THE EU – THE PROCESS AND PREPARATIONS

The UK Prime Minister stated that, as part
of Brexit, the UK proposed to:
••resign its membership of the Single Market

(the term commonly used to describe the
EU internal market created by the EU
Treaties and, to a large extent, extended
to Norway, Iceland and Liechtenstein by the
Agreement on the European Economic Area
(EEA Agreement));

••remove itself from the jurisdiction of the

Court of Justice of the European Union
(CJEU);

••cease to apply the EU's common commercial

policy and common external tariff and in
doing so leave the EU's customs union,
restoring the UK’s freedom to strike
independent trade agreements with non-EU
countries; and

••replace the principle of free movement

of people between the EU and the UK with
a UK-controlled immigration policy.

The Prime Minister also stated that the
UK would seek:
1. While not being a member of the Single

Market, the "greatest possible access to
it through a new, comprehensive, bold and
ambitious free trade agreement" which may
contain "elements of current single market
arrangements in certain areas" (eg the
freedom to provide financial services
"across national borders");

2. While not participating in the customs union,

a new "customs agreement" with the EU to
ensure tariff-free trade between the EU and
the UK;

3. A time-limited and "phased process of

implementation" for Brexit to avoid the
'cliff edge' risk of an overnight switch to
a new EU-UK trading regime at the end
of the Article 50 notice period. This period
was intended to discourage business from
moving parts of their activities out of the UK
precipitately and to give time to plan for and
adapt to the new arrangements (with some
sectors needing longer than others).
Customs systems, and the regulatory
framework for financial services were two
areas specifically mentioned by the UK Prime
Minister as needing such staged
'implementation'; and

4. An immigration system which will “continue

to attract the brightest and the best to work
or study in Britain" but which is also
'managed properly so that [it] serves the
national interest' and allow the UK
Government to "get control of the number
of people coming to Britain from the EU".

1

The UK Prime Minster acknowledged that
agreement on each of the above four elements
are crucially dependent on reaching agreement
with the other EU Member States (EU27).
The UK's negotiating stance
The UK Government's negotiating approach
has included the following key elements:
1. The freest possible trade in goods and

services between the EU and UK, and the
least disruption during Brexit
implementation, would be a 'win/win';

2. The UK being willing to walk away from

negotiations as "no deal for Britain is better
than a bad deal for Britain". It was suggested
that offering a bad deal would be "an act of
self-harm for the countries of Europe" and
that while the EU would have limited options
to react to such a situation, the UK would be
free to "change the basis of Britain’s
economic model" and "set the competitive
tax rates and embrace the policies that
would attract the world’s best companies
and biggest investors"; and

3. The UK's continued co-operation with its

EU partners in important areas such as
crime, terrorism and foreign affairs would
be in the interests of all parties.

The 2017 White Paper
The White Paper The United Kingdom’s exit
from and new partnership with the European
Union published in February 2017 (the 2017
White Paper) confirmed the policies set out
in the Lancaster House speech.
Despite its recognition of the importance of
certainty and clarity for businesses and
individuals, it outlined an uncertain future,
particularly in the areas of negotiation with
the EU, while providing some snippets of
clarity, subsequently carried forward in
legislation, particularly in areas within the sole
control of the UK. So far only the security and
anti-terrorism legislation on sanctions and
money-laundering has actually reached the
UK statute book.
The legal basis for leaving the EU
In the Lisbon revision of the EU Treaties in
2007, a new clause, Article 50 of the Treaty
on European Union, was introduced providing
a mechanism for an EU Member State to leave
the EU. Following its June 2016 Referendum
the UK has become the first Member State
to put Article 50 to the test.
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The article 50 process for leaving
the EU
Although serving the Article 50 notice on
29 March 2017 triggered the two year period
provided for concluding a withdrawal
agreement, the process at EU level involved
a number of key steps which had to be adopted
before negotiations could start. The actual time
available for substantive negotiations is
expected, in practice, to be little more than a
year, ending around November 2018, so as to
allow time for approval processes for any
withdrawal agreement in the EU and the UK to
be completed before the Article 50 notice
expires at end March 2019.
Theoretically negotiations could be continued
and time for approval processes curtailed, but
there would be considerable practical problems
in taking this course. The parties may extend
the period for negotiation and continued
membership of the EU by agreement, which
on the EU side requires the unanimous
approval of the European Council.
The Brexit leaving negotiations are governed
by Article 50 and Article 218(3) TFEU, which
sets out the rules for EU negotiations on
international agreements with third countries.
The first step was for the notice to be
considered by the European Council
(meeting without the UK), and for it to agree,
by consensus, on a set of guidelines for the
EU negotiating team. The guidelines set out
the overall positions and principles the EU
will pursue and have been updated to reflect
progress in the negotiations.
Based on these guidelines the EU Commission
drafted a recommendation for a decision of
the Council of the European Union (the
Council) for authorisation to start the
negotiations. The Annexe to this document
sets out detail about the shape and scope of
the negotiations. The Council for this purpose
is made up of the European Affairs Ministers
of the EU27 and, in this form is known as the
General Affairs Council. The Council from time
to time may adopt more detailed negotiating
directives on the substance of the proposed
agreement such as the nature and scope of the
agreement, general principles and objectives.1
The last step to opening negotiations was the
agreement of terms of reference between the
EU and the UK on 19 June 2017.
In December 2017, agreement in principle
was reached on three key concerns of the EU,
Citizen's rights, the financial settlement
between the EU and the UK and maintaining
an open border between Northern Ireland

A Directive has been issued relating to negotiations on the Euratom Treaty, which the UK has also given notice to leave in parallel with leaving the EU.
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and the Republic of Ireland. In March 2018
a draft withdrawal agreement was published
showing substantial progress in reaching
agreement on many areas, most importantly
on a transition or implementation period lasting
from 30 March 2019 to 31 December 2020
in which the UK will continue to be treated
for most purposes as if it were still a Member
State of the EU, but without representation
on any EU bodies including the European
Council and the European Parliament. The UK
also commits to apply EU law during the
transition period, but will be free to negotiate
trade deals with third countries to take effect
after transition. This draft agreement contains
the first indication of how EU intellectual
property rights will be dealt with in the UK
after it leaves the EU.2
The situation is, however, far from being
a 'done deal' and there are serious difficulties
to be resolved, particularly with regard to
arrangements which will keep the Irish border
open. The principle 'nothing is agreed until
everything is agreed' means there is still no
certainty that there will be a transitional period
after March 2019 or that there will be any
agreement on the terms on which the UK
leaves the EU.
Although the position reached in March 2018
allowed the commencement of negotiations
on a framework for a long-term trade
relationship between the UK and the EU, this
is not expected to result in a detailed trade
agreement, but rather a statement of key
points to be covered. It is an area where the
expectations of the UK and the EU appear
to be quite far apart, particularly regarding
arrangements for the services sector, which
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is important to the UK economy, but is not
usually covered extensively in bilateral trade
agreements, although the EEA Agreement
does set up a single market in services,
including three non-EU countries. If there is
common ground on the framework for a new
long-term relationship between the EU and the
UK this is likely to be drawn into the withdrawal
agreement or agreed in some other form at the
same time.
What happens at the end of
the negotiations
If a withdrawal agreement is reached and
approved by the Council and the European
Parliament, as well as by the UK Parliament,
the UK will exit the EU either on 29 March 2019
or such other date as is specified in the
agreement, on the terms of that agreement,
including a transitional period lasting until the
end of 2020 and the possibility that this will
lead into a new agreed trading relationship
between the EU and the UK.
The UK
The UK Government has indicated that its
Parliament will have a 'take it or leave it'
voteon the draft withdrawal agreement
before the EU Parliament considers the text.
The House of Lords sought to require a
'meaningful' vote (ie one which could have
gone so far as to decide the UK should stay
in the EU) but this was rejected during the
passage through the UK Parliament of the
European Union (Notification of Withdrawal)
Act 2017. The Government contemplate
dealing with UK approval by means of
a short Bill provisionally called the European

Union (Withdrawal Agreement and
Implementation) Bill, which would, if passed,
approve entry into and implementation of the
withdrawal agreement.
The EU
On the EU side a withdrawal agreement under
Article 50 requires approval of the European
Parliament by a simple majority vote and
approval of the Council by qualified majority
vote (20 of the 27 Member States representing
at least 65% of their combined population).
No-Deal Contingency Planning
The negotiations could, however, end without
any agreement at all, in which case the UK
will be out of the EU on 30 March 2019 and
will lose all the benefits of EU membership
for itself and its citizens and businesses,
without having any arrangements in place
to soften the transition.
Both the UK and the EU are making
contingency plans to deal with the 'no deal'
outcome. It is probable that both would make
some concessions to businesses in the process
of obtaining approvals to operate in each
other's territory after the loss of 'passporting'
rights and to maintain for a period
authorisations and type approvals for products
whose sale is regulated, such as medicines and
motor vehicles, it is unlikely customs
authorities will have their processes for border
checks in smooth working order. Some
matters, such as the rights of British citizens
wishing to live and work in their country, will
become primarily a matter for the EU Member
States after Brexit.

Article 50 of the Treaty on European Union
1. Any Member State may decide to withdraw
from the Union in accordance with its own
constitutional requirements.
2. A Member State which decides to withdraw
shall notify the European Council of its
intention. In the light of the guidelines
provided by the European Council, the
Union shall negotiate and conclude an
agreement with that State, setting out the
arrangements for its withdrawal, taking
account of the framework for its future
relationship with the Union. That agreement
shall be negotiated in accordance with
Article 218(3) of the Treaty on the
Functioning of the European Union. It shall
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be concluded on behalf of the Union by the
Council, acting by a qualified majority, after
obtaining the consent of the European
Parliament.
3. The Treaties shall cease to apply to the
State in question from the date of entry
into force of the withdrawal agreement
or, failing that, two years after the
notification referred to in paragraph 2,
unless the European Council, in agreement
with the Member State concerned,
unanimously decides to extend this period.
238(3)(b) of the Treaty on the Functioning
of the European Union.

See discussion in accompanying section: Intellectual Property.

4. For the purposes of paragraphs 2 and 3,
the member of the European Council or
of the Council representing the withdrawing
Member State shall not participate in the
discussions of the European Council
or Council or in decisions concerning it.
A qualified majority shall be defined
in accordance with Article 238(3)(b) of
the Treaty on the Functioning of the
European Union.
5. If a State which has withdrawn from
the Union asks to rejoin, its request shall
be subject to the procedure referred to
in Article 49.
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The EU is playing its cards close to its chest,
so that the extent of business disruption and
hardship for individuals which would result
from its approach to the situation is unclear.
The UK traditionally has relatively open policies
towards third country businesses (which
EU businesses would become from the
UK perspective) and has been clear on
its approach to EU citizens already living
and working in the UK.3
Future long-term trading relationship
At present the draft withdrawal agreement
does not deal with the framework for a future
long-term trading relationship between the
UK and the EU, although this is now under
negotiation. If the framework for a future
trading relationship is set out separately from
the withdrawal agreement, rather than
included within it or annexed to it, it may
require separate approval. It is not expected
to be a fully-fledged trade agreement and
might be dealt with relatively informally
through an exchange of letters between
the EU and the UK Government.
There would be detailed negotiations on the
new relationship during the transition period
and potentially beyond on the basis of Articles
207, 217 and 218 TFEU after the UK had left
the EU. Businesses would put pressure on their
governments to complete this and bring the
new arrangement into operation on the expiry
of transition (provisionally the end 2020), so
as to avoid abrupt changes and the associated
costs, but negotiations and ratification
processes may well not be completed by then;
whether this will result in an extension of
transition or a 'double change' end to the EU
relationship with the UK remains to be seen.
A Free Trade Agreement or Agreements
resulting from these negotiations would require
approval of the Council by qualified majority
and the consent of the European Parliament.
If such an agreement is a 'mixed' agreement
dealing with matters that are in the shared
or sole competence of the individual Member
States, it would also require the approval of

all the continuing Member States of the EU
in accordance with their individual processes
for treaty approval. This may sometimes
require additional approvals, such as, in
Belgium, the approval of its regions.
In the UK it would go through the normal
process for ratification and implementation
of a Treaty, which includes both the royal
prerogative act of ratification and the Treaty
being laid before Parliament by order in Council
and being subject to a negative resolution
process (in which Parliament can reject, but
cannot change the Treaty). Depending on its
terms additional legislation may be required
to implement the agreement.
The UK's preparations for Brexit
The UK faces a number of major decisions
to prepare both its economy and its legal
system to cope with Brexit. As noted above,
although it hopes for a transition (or
implementation) period after March 2019 in
which to complete preparations and get a new
long-term trade deal with the EU in place, there
is no certainty that there actually will be a
transition period. So long as any agreed
withdrawal agreement lacks all the necessary
approvals in the EU and the UK, the UK
Government, like businesses operating in the
UK has to prepare for the prospect of an abrupt
departure from the EU next March without any
agreed terms to smooth the process.
In addition, even with a transition, the UK
has to plan for important intended changes,
like an independently operating customs
system and direct trade relations with other
countries, as well as adapting its immigration
laws to a situation where, ultimately, most
EU citizens no longer have an automatic right
to live and work in the UK.
The Withdrawal Act
The UK has also to make constitutional
changes, the principal one of which will be
the repeal of the European Communities Act
1972 (ECA 1972), the law which gives EU law
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effect as part of English law and provides for
UK law to be adapted to ensure compliance
with EU Directives harmonising or providing
minimum legal standards throughout the EU,
as well as for the authority of the CJEU in
relation to EU law.
Simple repeal of the ECA 1972 would, however,
leave a huge gap in the UK legal system. EU law
has become so embedded into the law of UK
jurisdictions that legislation is needed to ensure
that those parts of EU law applicable in the UK
are continued, subject to essential adjustment,
as part of UK law. This is to be dealt with by
provisions in the European Union (Withdrawal)
Act (the Withdrawal Act), which retain the
laws in the UK which implement EU law and
also adopting directly effective EU law as UK
law. This corpus of law is described as 'retained
EU law'.
Now that the Withdrawal Act has completed
its difficult passage through Parliament it will
be followed by a major legislative effort by
Statutory Instruments to adapt this body of law
to operate in the UK once the EU and its
institutions can no longer exercise their
powers within the UK.
Further detail on the operation of the
Withdrawal Act and legislation under it is given
in the accompanying section: The UK's new
legal order post-Brexit: A new class of UK law.
Retained EU law only applies in
the UK
The UK cannot, by retaining EU law, actually
achieve that the EU and its continuing Member
States will treat the UK as if it were still a
Member State or otherwise make provision
for the UK’s own regulation (even if part of
retained EU law) to be given the same status
as that of EU Member States in terms of
recognition. It is fair to say that the retention
in the UK of EU Regulations (and laws
implementing EU Directives in similar terms
to those of EU Member States) through
retained EU law will make it more likely that
such recognition can be obtained, either in

The EU Commission is conducting the negotiations under the supervision of the EU27:
••Negotiations must be conducted in line
with the European Council guidelines
and the Council's negotiating directives.
The General Affairs Council, assisted by
its special task force, will ensure that this
is the case and will also provide guidance to
the negotiator;
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••Representatives of the President of
the European Council will be present
and participate in all negotiation sessions;

••The EU negotiator has a duty to keep the
European Parliament closely and regularly
informed throughout the negotiations, but
the Parliament's representative can only
attend by invitation.

See more detailed discussion on industry sectors and on employment and immigration in the accompanying sections.
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a future EU/UK trade treaty or a series of
individual arrangements with the EU and its
Member States but this will depend on the
EU and its continuing Member States.
Other Brexit legislation
The UK Government has announced its
intention to make a number of new laws
to replace areas of EU law, where it considers
that the UK needs its own code of law or where
it intends to adopt rules which will diverge from
EU law. The list of announced Bills are set out
in the accompanying section: How the UK
Legal Structure will change after Brexit.
Other Preparations
The UK has created a Department for
International Trade and has appointed many
additional civil servants to deal with the
development of trade policy and to negotiate
with counterparts around the world. A new
Department for Exiting the EU is carrying
out the leaving negotiations. In addition,
HMRC, the body that deals with taxation,
is being expanded substantially to deal with
the new customs regime, while every
Government department, but especially those
with extensive new legislative requirements
or regulatory responsibilities, has to devote
considerable, and in some cases, additional,
resource to the preparations for the new legal
regime. These costs will be at their highest
while the UK is still paying into the EU budget,
expected to be until December 2020.
One of the key areas of focus is on potential
high-tech long term solutions for the operation
of borders between the UK and the EU. These
are important to prevent holdups of goods in
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transit and also to address issues relating to
maintenance of an open Irish border. The
design of this proposal has proved particularly
contentious within the UK Government and
the publication of the promised White Paper
on the UK's proposed approach to a future
UK-EU relationship has been delayed until
July 2018.
The EU preparations for Brexit
EU law in itself does not require much
adjustment to deal with the departure of
a Member State, even one as significant
as the United Kingdom.
The main body of EU law applies within the EU
Member States and, in many cases, in the EEA
States. It will continue to do so and it will simply
be the case that references to the EU, the EEA
and Member States will no longer apply to the
UK, at latest at the end of transition in
December 2020.
The main substantive changes for the EU
are constitutional in that they affect the
operation of the governance mechanisms
for the EU and its financing. The proportional
voting system in the Council of Ministers will
require adjustment, when the UK ceases to
have voting rights, the UK will cease to send
MEPs to the European Parliament and judges
to the CJEU. The EU Budget from 2020 will
cease to reflect the substantial contributions
from the UK as a Member State: however,
the terms of the UK leaving the EU appear
likely to result in the UK contributing and
drawing from the EU budget as if it were a
Member State up to the end of the present
budget period at end 2020.
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The EU is issuing a series of papers reminding
business of the effects of the UK leaving
(see EU Brexit preparedness papers here).
The most significant effect is for businesses
relying on licences or approvals issued by UK
authorities to operate within the EU or evidence
that their goods meet EU standards. These will
cease to be recognized within the continuing
EU and businesses in many cases will need
to obtain new licences or approvals from a
continuing Member State. The effects may
be significant for business and are discussed
in more detail elsewhere in this legal guide.
These papers are silent on any unilateral
measures the EU and/or its continuing
Member States may take to soften the effects
of Brexit in March 2019 or at the end of a
transition period. They therefore provide
no comfort for business.
However, UK businesses operating in the EU,
like third country businesses currently, will not
lose their rights to challenge the EU authorities
before EU courts, eg if the European
Commission refuses to allow them to merge
with another business operating in the EU or
imposes a fine for breach of competition law
rules in relation to their business operations
in the continuing EU (or between the EU and
the UK before Brexit), they will continue to
have rights of appeal to the CJEU.
Conversely EU wide rights, such as EU
trade-marks, will cease to apply to the UK
(in the absence of UK legislation to the
contrary) and it will be for the UK to decide
whether and how to manage this situation.

The Withdrawal Agreement

AUGUST 2018

Q&A
1. What is the Withdrawal
Agreement?
The withdrawal agreement is the agreement
being negotiated between the EU and the UK
under Article 50 of the Treaty of the European
Union (TEU), that is the provision dealing with
the withdrawal by a Member State of the EU.
The aim of the agreement is to set out the
arrangements for the UK's withdrawal from
the EU on 29 March 2019. The UK's future
relationship with the EU is being negotiated in
a separate agreement to be entered into once
the UK has left the EU and becomes a third
country, although it is intended that key
principles for the future relationship will be
settled within the negotiating timetable for the
withdrawal agreement (see Q3 below).
The text of the draft withdrawal agreement
(Withdrawal Agreement) is based on the
conclusions of the negotiations in phase one
of the Brexit timeline, which were published
in the EU/UK Joint Report in December 2017.
The text is still in draft, and negotiations will
continue over the coming months, with a view
of reaching a final draft text in October 2018
at the earliest.
In March 2018 the EU Commission published
a 'colour-coded' version of the draft
Withdrawal Agreement (see link here) in
which the text in green is agreed at negotiators'
level, the text in yellow is agreed on the policy
objective level (with drafting changes or
clarifications still required) and the text in white

is still to be agreed. For those areas not yet
discussed or agreed, the text reflects only the
EU's position. When the draft was published,
around 75% of the text was agreed, but as
highlighted by David Davis, the last 25% will
be the hardest to agree. On 19 June 2018 a
Joint Statement from the negotiators was
released recording the latest progress on
the withdrawal agreement negotiations.
2. What does the Withdrawal
Agreement cover?
The draft Withdrawal Agreement covers
the key withdrawal issues of citizens' rights,
financial contribution and the Irish border,
on which sufficient progress had to be made
before the negotiations could proceed to the
second phase. It also covers a range of other
withdrawal issues such as issues relating
to intellectual property, ongoing public
procurement procedures, ongoing judicial
cooperation on civil and commercial
matters and ongoing judicial and
administrative procedures.
The Withdrawal Agreement (Part 4) contains
provisions setting out a transition period
following the date of the UK's EU exit through
to 31 December 2020, during which EU law
will continue to apply in and to the UK
(see Q6 and Q7 below).
The draft Agreement also contains
institutional arrangements specific to the

Agreement, including the establishment of a
Joint Committee responsible for the
implementation and application of the
Agreement, and provisions on disputes
relating to the Agreement itself.
See Annex attached for a summary of the
draft Withdrawal Agreement.
3. Why does the Withdrawal
Agreement not incorporate details
on the future UK/EU relationship?
The EU Commission took the view early on
that a withdrawal agreement can only deal
with separation issues and cannot include
an agreement on a future relationship, because
such an agreement would require a different
legal basis and can only be negotiated with
a country that is not a Member State. So this
means it can only be negotiated once the UK
has left the EU.
However, the EU has accepted that discussions
on an 'overall understanding' of that future
relationship can take place before the UK
leaves. The terms of a withdrawal agreement
are expected to be accompanied in late 2018
by a Political Declaration setting out the key
objectives for the future relationship, which the
UK Parliament will be asked to approve at the
same time as it will be voting on a finalised
withdrawal agreement (see Q11 below).
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4. What has to happen for the
Withdrawal Agreement to come
into force?
A withdrawal agreement will require a number
of approvals before it can come into force,
which means that the final text needs to be
agreed by around the end of 2018 in order
to allow time for the approval processes to
be completed by 29 March 2019 when the
agreement needs to take effect.
On the EU side, a withdrawal agreement
requires approval of the European Parliament
(by simple majority) and approval of the
Council by qualified majority vote (20 of the
27 Member States representing at least 65%
of their combined population). There is no
requirement for a withdrawal agreement to be
ratified by the 27 Member States individually.
As regards the UK, the EU Withdrawal Act
provides for Parliament to have a 'meaningful'
vote on the draft agreement before it is
considered by the European Parliament. A
withdrawal agreement can only be ratified by
the UK Government and enter into force once:
••the final agreement and the framework for a

future relationship with the EU has been
approved by the House of Commons and
considered by the House of Lords

••an Act of Parliament setting out the

provisions for implementation of the
agreement has been passed; and

••in accordance with the Constitutional

Reform and Governance Act 2010 the
Withdrawal Agreement has been laid before
Parliament for 21 sitting days after it is
signed by the UK and the EU

Failure to obtain these EU and UK approvals
would mean that there would be no withdrawal
agreement and the UK would leave the EU on 29
March 2019 facing a cliff-edge, no deal Brexit.
See WTO (World Trade Organisation) –
if negotiations fail in the accompanying
section: the New Trade Relationships
5. How will the Withdrawal
Agreement be implemented in
the UK and in the EU?
In addition to the European Union
(Withdrawal) Act (Withdrawal Act) which
has now been passed by both Houses of
Parliament and passed into law on 26 June
2018, the UK Government will put forward
another new Bill, the 'Withdrawal Agreement
and Implementation Bill' (Withdrawal
Agreement Bill), which will implement any
withdrawal agreement into UK law.
The Withdrawal Agreement Bill will only be
introduced once Parliament has approved the
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final Withdrawal Agreement in accordance with
the requirements set out in the Withdrawal Act
(see question 4 above). In its White Paper
'Legislating for the Withdrawal Agreement'
published in July 2018, the UK Government sets
out its proposals for implementing those parts
of the Withdrawal Agreement where the text is
agreed, in particular citizens' rights, the
transition period and the financial settlement.
The Bill will enable EU citizens in the UK to rely
directly on their rights set out in the Withdrawal
Agreement, which will take precedence over any
inconsistent provisions in domestic law. UK
courts will be able to make references to the
CJEU for a period of 8 years after the end of the
transition period to address questions of
interpretation. The Bill will amend the
Withdrawal Act so that the effect of the
European Communities Act 1972 (ECA) is
selectively saved for the duration of the
transition period to ensure that EU law continues
(see also question 8 below). In relation to the
financial settlement the Bill will include a
provision that allows the UK Government to
make the payments due under the Withdrawal
Agreement. It may also include a requirement
on the Government to provide regular updates
on payments and forecast payments.

December 2020. The provisions in the draft
Agreement on the transition period state that
the full existing body of EU law will apply in the
UK during the transition period. So EU law will
continue to have direct effect in the UK, and
the principle of supremacy will apply, but the
UK will not be a member of the EU during that
period. During the transition period the UK will
no longer be represented and participate in the
EU institutions after 29 March 2018, but in
exceptional circumstances representatives or
experts from the UK may, upon invitation,
attend meetings of certain committees,
without having any voting rights.

As far as the EU is concerned, any withdrawal
agreement will be adopted under Article 50
of the TEU and will form part of EU law under
Article 216(2) of the Treaty on the Functioning
of the EU (TFEU), in the same way as any other
international agreement to which the EU is a
party. To the extent that its provisions are
sufficiently clear, precise and unconditional,
it will have direct effect in the legal systems
of the Member States.

The provisions relating to the transition period
also provide that the UK will be bound by
obligations resulting from international
agreements concluded by the EU on behalf
of the Member States. In a footnote to Article
124(1) it is agreed that "the Union will notify
the other parties to these agreements that
during the transition period the UK is to be
treated as a Member State for the purposed
of these agreements". Such a notification will
not in itself create an obligation for third
countries to continue to grant the UK the
treatment provided for in that particular FTA.
However, since third countries have an evident
interest in preserving stability in commercial
relations, it is expected that this will lead to a de
facto continued application of EU FTAs to the
UK. The continued participation of the UK in
these international agreements will need to be
provided for in the Withdrawal Agreement Bill.

6. What happens on 29 March 2019
- will the UK be leaving the EU or
does the UK remain a member state
for the duration of the transition
period?
The UK will leave the EU two years after it served
the Article 50 notice under the TEU, that is at
11pm GMT on 29 March 2019, and will cease to
be an EU Member State at that time. It will then
be a third country for the purpose of the EU
Treaties and EU law. The only circumstance in
which this would change is if an extension were
agreed of the two-year period set out in Article
50, (which requires unanimous agreement of the
EU27). There has been no suggestion to date that
this would be contemplated.
7. What is the impact of the
transition period?
If the draft Withdrawal Agreement is agreed
and formally adopted, the provisions dealing
with the transition period will then govern the
UK's relationship with the EU until 31

The transitional provisions in the draft
Withdrawal Agreement (Articles 121 onwards
in the current draft) state that during the
transition period from 30 March 2019 to
31 December 2020, except as expressly
provided otherwise in the Agreement, EU law
is to be 'applicable to and in the UK' so as to
produce the same legal affect as it does prior
to exit. The provisions also state that any
references to Member States in EU law,
including EU law as implemented by Member
States, is to be understood as including the UK
during the transition period.

8. What is the impact of the transition
period on Brexit implementation
under the Withdrawal Act?
The Withdrawal Act provides for the repeal of
the European Communities Act 1972 (ECA),
which gives effect and priority to EU law in the
UK, on exit day ie 29 March 2019. It also
provides for the incorporation of all directly
applicable EU law into UK law from that date.

HERBERT SMITH FREEHILLS

As described above, the draft Withdrawal
Agreement sets out a transition period during
which the status quo in relation to the
application of EU law will be maintained until
the end of December 2020. If the draft
Agreement, which contains the provisions
relating to this transition period, is agreed
and adopted, it will be necessary for the UK to
ensure that EU law continues to be applicable
in the UK during the transition period.
In its July 2018 White Paper 'Legislating for the
Withdrawal Agreement' the UK Government
indicates this will be achieved by way of a
transitional provision, under which the
Withdrawal Agreement Bill will amend the
Withdrawal Act so that the effect of the ECA is
saved for the duration of the transition period.
The Bill will also modify the parts of the ECA
whose effect is saved to reflect the fact that the
UK has left the EU and that the UK's
relationship with EU law during the transition
period is based on the UK's commitments
under the Withdrawal Agreement, rather than
as a Member State.
9. Will the UK still benefit from a
transition period if a Withdrawal
Agreement is not adopted?
No. Although the transition period was agreed
by the EU Council in March, the provisions
setting out a transition period until the end
of December 2020 are part of the draft
Withdrawal Agreement and can only take
effect if the draft Agreement is formally
adopted following the required approval
processes (see Q4).
10. How do Northern Ireland border
issues fit into the negotiations?
The draft Protocol on Ireland/Northern Ireland
in the draft Withdrawal Agreement will translate
into legal text the 'backstop' position for
Northern Ireland, which is the third of the three
options for Northern Ireland set out in
the December 2017 EU/UK Joint Report. Option
one, which is the UK's preferred option, is to
settle the issue as part of the overall future
relationship and under option two the UK
proposes specific solutions to address the
unique circumstances of the island of Ireland. As
the first two options can only be put in place in
the context of the future relationship, the
Protocol being negotiated as part of the draft
Agreement focuses on the backstop option,
which proposes the maintenance of Northern
Ireland in the Customs Union and the creation of
a 'common regulatory area' covering a series of
sectors. The Prime Minister has made it clear
that this approach is unacceptable to
the UK, as it would undermine the UK common
market and the constitutional integrity of the
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UK. It remains a priority for the UK to resolve the
issue of the Irish border as part of the
negotiations on the overall relationship between
the UK and the EU. Nevertheless, in June 2018
the Government published its own proposal for
a backstop position aimed at avoiding a hard
border between Northern Ireland and Ireland.
The UK proposes a temporary customs
arrangement between the UK and the EU, which
would apply in the 'specific and narrow
circumstances' of a final customs arrangement
not being in place by the end of the transition
period. The UK expects the overall future
relationship agreement to be in place by the end
of December 2021 at the latest, but the UK's
backstop proposal for Northern Ireland does not
include a specific end date. In order to finalise
the Protocol, and so the Withdrawal Agreement,
the EU and the UK need to agree the detail of the
backstop position, even if the future relationship
position for Northern Ireland is not agreed.
11. What stage have the negotiations
for the future relationship reached?
Discussions between the UK and the EU on 'an
overall understanding' of the future relationship
have started but any new relationship will only
be finalised once the UK has left the EU. The
finalised Withdrawal Agreement is expected
to be accompanied by a Political Declaration
in late 2018 setting out the overall
understanding of the framework for the future
relationship. The UK Government has made it
clear that Parliament will be asked to approve
this political declaration at the same time as
any finalised Withdrawal Agreement.
UK approach: The Prime Minister's Mansion
House speech of 2 March 2018 sets out her
vision for the future economic partnership she
hopes to agree with the EU. She confirmed that
the UK will be leaving the single market and the
customs union and is looking for a deep and
comprehensive partnership with the EU,
covering more sectors and co-operating more
fully than any FTA anywhere in the world today.
On 12 July 2018 the UK Government published
its White Paper on the future relationship
between the United Kingdom and the
European Union including a proposal for the
establishment of an economic partnership
between the UK and the EU. At the core of this
proposal is the establishment of a free trade
area for goods which is intended to avoid
friction at the border, preserve economic
prosperity and allow commitments with
respect to the border between Northern
Ireland and the rest of the island of Ireland to be
respected. It is accompanied by proposals for
far-reaching cooperation in numerous areas
(many of which will facilitate trade in services)
and a new institutional framework. See
accompanying section: The UK White Paper

2018: Business perspectives for a more
detailed briefing on the UK's proposals.
EU approach: The EU negotiating guidelines on
the post-Brexit trade relationship with the UK
which were published in March 2018 provide
for a free trade agreement to be agreed with
the UK which would address: trade in goods
covering all sectors (which should be subject to
zero tariffs and no quantitative restrictions),
appropriate customs cooperation, disciplines
on technical barriers to trade, trade in services
(allowing market access to provide services
under host state rules), provisions on
movement of natural persons as well as a
framework for the recognition of professional
qualifications, access to public procurement
markets, investments and protection of
intellectual property rights.
12. Would a failure to adopt any
Withdrawal Agreement mean that
a future relationship agreement can
also not be agreed?
Failure to adopt any withdrawal agreement
does not mean that there can be no agreement
on a trade relationship in future, but
negotiations on a trade deal are likely to be
even more challenging in that case and would
be expected to take a longer time. The CETA
Agreement between the EU and Canada took
seven years to negotiate and a further year
before provisional application.
13. What happens if a future
relationship agreement is not in
place by the end of the transition
period in December 2020?
It is possible that a future relationship
agreement between the UK and the EU will not
be agreed and adopted by the end of 2020,
when the transition period under the draft
Withdrawal Agreement is set to end. Both sides
will need to reach agreement on a number of
difficult issues, and in addition it is likely that the
future relationship agreement will have to be
ratified by the 27 Member States individually, a
process that itself can take years.
Unless the transition period is extended, or
other contingency measures are put in place,
there would be a 'cliff-edge' Brexit at the end
of December 2020 if the future relationship
agreement is not approved by then. Extending
the transition period has not been discussed,
and is not provided for in the draft Agreement.
Unless the draft Agreement is amended to
provide a mechanism for such an extension,
a separate agreement between the EU and UK
on any extension period would be necessary,
which would need to go through new approval
processes in the same way as the original
finalised Withdrawal Agreement.

BREXIT: THE WITHDRAWAL AGREEMENT Q&A

HERBERT SMITH FREEHILLS

Annex
Summary of the Withdrawal Agreement
The current version of the draft Agreement
consists of six parts and two protocols:
Part One – Common provisions: this section
sets out relevant definitions and territorial
scope of the Agreement. Article 4 requires
the UK to put in place domestic primary
legislation in order to allow EU and UK citizens
to rely directly on the provisions in Part two
dealing with citizens' rights and to ensure that
any provisions that are inconsistent with these
rights are disapplied.
Part Two – Citizens' rights: this section deals
with the rights of EU citizens in the UK and
UK citizens in the EU who are exercising their
free movement rights before the end of the
transition period ('the specified date').
Qualifying EU citizens will be able to continue
to exercise their right of free movement under
EU law and live, work and study in the UK as
they are currently able to do. UK citizens
exercising their rights in the EU will be able
to continue to do this in their host state but
not elsewhere in the EU. The same rights will
apply to their family members who are legally
resident in the host State before the end of the
specified date. Spouses, registered partners,
dependent parents and children related to the
EU/UK right holder who are not residing in the
host Member State on the specified date will
keep their entitlement to join an EU/UK family
member at a later date, for the lifetime of the
EU/UK national right holder, irrespective of
their nationality.
The UK and the EU27 are entitled to require
citizens concerned to apply to obtain a status
which gives them the necessary rights of
residence, but such administrative procedures
must be transparent, smooth and streamlined.
Although this is the area where most progress
has been made (the whole text of part two is
in green) there remain a number of unresolved
issues such as the family reunion rights of
future partners or spouses and the right of UK
nationals living in the EU27 to live and work in
a different Member State after Brexit.

Part Three – Separation provisions: this
covers a range of events in a variety of areas
that may be ongoing by the end of the
transition period and sets out how these will
be resolved. It deals with the following:
••Goods placed on the market before the end

of the transition

••Ongoing customs procedures, ongoing value

added tax and excise duty matters

••Continued protection in the UK of intellectual

property rights

••Ongoing police and judicial cooperation in

criminal matters

••Ongoing judicial cooperation in civil and

commercial matters

••Data and information processed or obtained

before the end of the transition period or on
the basis of the Withdrawal Agreement

••Ongoing public procurement and similar

procedures

••Euratom related issues
••EU judicial and administrative procedures
••Privileges and immunities – status of UK

nationals working in EU institution and EU
staff working in EU bodies in the UK

••Other issues relating to the functioning of

the institutions, bodies, offices and agencies
of the EU

Part Four – Transition period: a transition or
implementation period, starting on the date
of entry into force of the Withdrawal
Agreement and ending on 31 December 2020
has been agreed. During this transition period
the UK will no longer be an EU Member State,
as it will have left the EU on 29 March 2019,
but, unless otherwise provided in the
Withdrawal Agreement, EU law will be
applicable to and in the UK, so as to produce
the same legal effect as it does prior to exit.
The provisions also state that any references
to Member States in EU law, including EU law
as implemented by Member States, is to be
understood as including the UK during the
transition period.

EU law will therefore continue to have direct
effect in the UK and the principle of supremacy
of EU law will apply during the transition period.
The UK will no longer be represented and
participate in the EU institutions, thereby losing
its right to influence and vote on new legislation.
In exceptional circumstances representatives or
experts from the UK may, upon invitation,
attend meetings of certain committees but
without having any voting rights.
During the transition period the UK will be
free to negotiate, sign and ratify international
agreements entered into in its own capacity,
provided these agreements do not come into
force or apply until after the transition period.
The transition provisions do not provide a
mechanism for extending this period after
31 December 2020, and unless other
contingency measures are put in place, there
will be a 'cliff-edge' Brexit at the end of the
transition period if a separate agreement on
the future relationship between the UK and
the EU is not in place by then.
Part Five – Financial provisions: both sides
have agreed a methodology for calculating the
financial settlement without agreeing a specific
amount. The UK Government estimates that
the costs for the UK will be around £35 - £39
billion, but it is not possible at this stage to
reach a definitive figure. The UK agrees to
contribute and participate in the EU budget
until the end of the current budget cycle
(2020) as if it had remained in the EU. The UK
will also contribute its share of the financing
of the budgetary commitments entered into
before the end of the current budget cycle
but not yet disbursed at the end of 2020
(the so called 'reste à liquider').
Payments arising from the financial settlement
will become due as if the UK had remained a
Member State, so the UK will not be required to
make payments earlier than would be the case
had it remained in the EU. The UK will continue
to benefit from EU spending under programmes
financed by the current budget until their
closure. UK beneficiaries will be required to
respect all relevant EU provisions governing
these programmes, including co-financing.
Any participation of the UK in EU programmes
after Brexit, as a non-Member State, will have
to be discussed and agreed as part of the UK's
future relationship with the EU.
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Part Six – Institutions and dispute settlement:
a Joint Committee consisting of representatives
of the EU and the UK will be responsible for the
implementation and application of the
Withdrawal Agreement. Disputes arising under
the Withdrawal Agreement can be referred to
the Joint Committee which will settle the
dispute through a recommendation. The Joint
Committee may, at any point, decide to refer
a dispute to the CJEU for a binding ruling. If a
dispute has not been settled within three
months, both the EU and the UK also have the
right to submit the dispute before the CJEU for
a binding ruling. The role of the CJEU in dispute
settlement under the Withdrawal Agreement
has not yet been agreed between the parties
and currently remains a red line for the UK.
Protocol on Ireland/Northern Ireland:
the draft Protocol on Ireland/Northern Ireland
in the Withdrawal Agreement will translate
into legal text the 'backstop' position for
Northern Ireland, which is the third of the three
options for Northern Ireland set out in the
December 2017 EU/UK Joint Report. Option
one, which is the UK's preferred option, is to
settle the issue as part of the overall future
relationship and under option two the UK
proposes specific solutions to address the
unique circumstances of the island of Ireland.
As the first two options can only be put in place
in the context of the future relationship, the
Protocol being negotiated as part of the
Withdrawal Agreement finalisation focuses
on the backstop option, which proposes the
maintenance of Northern Ireland in the
Customs Union and the creation of a 'common
regulatory area' covering a series of sectors.
The Prime Minister has made it clear that this
approach is unacceptable to the UK, as it would
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undermine the UK common market and the
constitutional integrity of the UK. It remains
a priority for the UK to resolve the issue of the
Irish border as part of the negotiations on the
overall relationship between the UK and the
EU. Nevertheless, in June 2018 the
Government published its own proposal for
a backstop position aimed at avoiding a hard
border between Northern Ireland and Ireland.
The UK proposes a temporary customs
arrangement between the UK and the EU,
which would apply in the 'specific and narrow
circumstances' of a final customs arrangement
not being in place by the end of the transition
period. The UK expects the overall future
relationship agreement to be in place by the
end of December 2021 at the latest, but the
UK's backstop proposal for Northern Ireland
does not include a specific end date. In order
to finalise the Protocol, and so the draft
Withdrawal Agreement, the EU and the UK
need to agree the detail of the backstop
position, even if the future relationship position
for Northern Ireland is not agreed.
Protocol relating to the Sovereign Base Areas
in Cyprus: the text of the draft Withdrawal
Agreement contains a 'placeholder' for a
mechanism that will ensure the proper
implementation of the applicable EU law in
relation the Sovereign Base Areas in Cyprus
following withdrawal of the UK from the EU.
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The new trade relationships
The new UK/EU trade relationship
As an EU Member State, the UK is currently part of the Single Market,
which is one of the most advanced trade areas in the world and has
been developed and extended since 1951, when the European Coal
and Steel Community was created and broadened by the 1957 Treaty
of Rome. Originally referred to as the 'common market', the EU
includes, among other things, a customs union eliminating tariffs
on goods traded between Member States and a common external
tariff for goods entering the EU from outside.

In addition to the basic trade rules, the EU
includes a network of more-advanced
trade-related rights and obligations which
are enforceable by EU courts, commonly
known as the 'Single Market'. Central to the
Single Market are the 'four freedoms' (free
movement of goods, persons, services and
capital) which are enshrined in the EU Treaties.
The Treaty provisions establish these free
movement principles which are further refined
by a raft of Single Market legislation designed
to complete the creation of the Single Market
by abolishing any remaining trade barriers
and creating regulatory harmonisation.

On 12 July 2018 the UK government finally
published its White Paper on the future
relationship between the United Kingdom and
the EU including a proposal for the
establishment of an economic partnership
between the UK and the EU. At the core of this
proposal is the establishment of a free trade
area for goods which is intended to avoid
friction at the border, preserve economic
prosperity and allow commitments with
respect to the border between Northern
Ireland and the rest of the island of Ireland to
be respected. It is accompanied by proposals
for far-reaching cooperation in numerous
areas (many of which will facilitate trade in
services) and a new institutional framework.
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The 'internal market' and the 'Single Market'
According to the European Commission, the
term 'Single Market' refers to the EU as one
territory without any borders or other
regulatory obstacles to the free movement
of goods and services. This includes measures
such as standardisation, the CE mark, public
procurement and State aid rules, and the
removal of disguised restrictions on trade, as
well as the development of a digital Single
Market. The term used in this sense
is interchangeable with the term 'internal

We will explain this proposal in some detail
below. Since it is not yet accepted by the EU
(and indeed is still contested within the UK)
we will also review the various other options
that have been under discussion including
falling back on WTO rules (which would be the
consequence of no future relationship being
agreed).
The current UK proposal for an
economic partnership - the White
Paper
Goods
The free trade area at the core of this
economic partnership is to comprise:
••the phased introduction of a new Facilitated

Customs Arrangement that would remove
the need for customs checks and controls
between the UK and the EU as if in a
combined customs territory, while enabling
the UK to control tariffs for its own trade
with the rest of the world and ensure
businesses pay the right tariff;

••the elimination of tariffs, quotas and routine

requirements for rules of origin for goods
traded between the UK and the EU;

••a common rulebook for manufactured

goods, alongside UK participation in EU
agencies that facilitate goods being placed
on the EU market;

••a common rulebook for agriculture, food and

fisheries products, encompassing rules that
must be checked at the border, alongside
equivalence for certain other rules, such as
wider food policy; and

••robust domestic market surveillance and

cooperation between the UK and the EU to
ensure the rules are upheld in both markets.

We describe and comment on each of these
components in turn.

market' as used in the EU Treaties, and the
European Commission and politicians in
the EU often assert that all four freedoms
are essential to the operation of the
Single Market.
The term 'Single Market' is sometimes also
used loosely to include Norway, Iceland and
Liechtenstein, which, with the EU States, form
part of the European Economic Area (EEA).
While the EEA Agreement incorporates the
four freedoms, the non-EU countries in the

The Facilitated Customs Arrangement
(FCA)
The idea behind the FCA is that the EU and the
UK should be "as if in a combined customs
territory". In order to remove the need for
customs processes between the UK and the
EU, including customs declarations, routine
requirements for rules of origin, and entry and
exit summary declarations, the UK would
commit to apply the EU’s tariffs and trade
policy for goods intended for the EU and its
own tariffs and trade policy for goods that can
be "robustly demonstrated" to be intended for
consumption in the UK.
The UK claims that in practice the latter
regime would apply to finished goods and that
only in the case of intermediate goods will it
have to apply the possibly higher EU
requirements at its external border and provide
for a refund of duties once it is demonstrated
that the goods have remained in the UK.
A large number of existing and to be developed
mechanisms are envisaged to make this system
workable ranging from the application of a
"trusted trader" scheme to extensive
cooperation including data sharing and to the
application of "future advances in technology".
In addition, it is recognised that a tariff revenue
formula will be needed in order to share tariff
revenue equitably between the UK and the EU
(presumably based on consumption data). The
White Paper expressly stated that the UK was
not proposing that the EU apply the UK's tariffs
and trade policy at its border but this now
appears to be contradicted by a
government-agreed amendment to the Taxation
(Cross-Border Trade) Bill.
The UK appears to accept the FCA will not be
operational immediately but introduced in
phases. Pending the operational readiness of
the FCA, it is implicit (but not stated) that the
UK will need to stay in a traditional customs
union with the EU.

EEA are not party to the EU customs union
even though goods originating in these
countries have tariff-free access to the EU
Single Market and most Single Market
measures relating to trade in goods and
services extend to the EEA. In addition, the
EEA Agreement does not cover trade in
certain areas (eg fisheries and energy are
excluded) and it does not extend to civil or
criminal justice measures or to a common
foreign policy.

Tariffs and rules of origin
The other components of the new free trade
area would be:
••no tariffs or quotas on all goods

(manufactured goods, agricultural, food and
fisheries products) between the UK and EU;

••no routine requirements for rules of origin

between the UK and EU; and

••"cumulation" of origin with current and

future Free Trade Agreement (FTA)
partners. This would allow EU content to
count as local content in UK exports to its
FTA partners for rules of origin purposes,
and UK content to count as local content in
EU exports to its FTA partners and also
allow "diagonal cumulation" making UK, EU
and FTA partner content interchangeable in
trilateral trade.

The combination of the FCA with the absence
of tariffs, quotas and rules of origin comes
close to constituting a customs union (which is
defined in Article XXIV:8(a) of the GATT as
comprising “the substitution of a single
customs territory for two or more customs
territories” and the elimination of substantially
all “duties and other restrictive regulations of
commerce” between the constituent
territories).
The purpose of the complex and yet to be
developed arrangements described above
compared to a simple traditional customs
union is to allow the UK the freedom to
negotiate its own free trade agreements with
other countries around the world. Even if the
close alignment and cooperation with the EU
reduces the scope for concessions to be made
to third countries that differ from what the EU
is prepared to offer, it is hoped that there will
still be sufficient margin of manoeuvre for an
independent UK trade policy.
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The common rulebook for manufactured
goods
Tariffs, quotas and rules of origin are not the
only requirements that are routinely checked at
the border and so cause "friction" and may be
susceptible to disrupt the complex and
integrated supply chains that have been
established between companies in the UK and
the rest of the EU. Accordingly, the UK proposes
the establishment of a "common rulebook"
encompassing all current rules that could be
checked at the border and which the UK will
maintain after leaving the EU. It would further
commit to update the common rulebook as EU
law develops. The UK seeks participation (with
a voice but not a vote) in all relevant EU
agencies and, for the British Standards
Institution, continued participation in European
as well as international standard setting.
There is some ambiguity about intended scope
of the common rulebook. On the one hand, it is
said that it would only cover rules that could
be checked at the border but, on the other
hand, it is said that it should serve to preserve
the existing integrated supply chains and
therefore also cover requirements that are not
checked at the border. Indeed, one of the
examples highlighted in the White Paper is
that of mutual recognition of type approvals
for motor vehicles and their parts – the
absence of which will disrupt supply chains but
which relate to requirements that are not
checked at the border.
Similarly, the UK proposes that arrangements
would be developed to ensure that tests and
conformity assessment would be mutually
recognised (and so not need to be duplicated).
The UK is also seeking active participation in
EU agencies (again a voice but not a vote)
together with access to their IT systems. In
particular it requests:
••that the UK become a third country member

of the European Aviation Safety Agency
(EASA), as is already the case with
Switzerland

••that UK businesses be enabled to register

chemicals directly with the European
Chemicals Agency (ECHA)

••that UK regulators be able to act as a

"leading authority" for the assessment of
medicines at the European Medicines
Agency (EMA).

These are ambitious demands and are likely to
be subject to difficult negotiations. The EU is
attached the integrity of the single market and
allowing more third country participation in its
functioning will create a troubling precedent.

BREXIT: THE NEW TRADE RELATIONSHIPS

Agriculture, food and fisheries products

Market surveillance

The UK proposals for ensuring free trade in
"agri-food" are dealt with separately from what
it refers to as manufactured goods. On the one
hand, this is due to the sensitive nature of these
products and their high degree of tariff protection
– meaning that they are excluded from other
free trade agreements. On the other hand, it
appears that the UK is proposing a lesser degree
of alignment and cooperation than for industrial
goods – and is specifically proposing to leave the
Common Agricultural Policy (CAP) and the
Common Fisheries Policy (CFP).

In relation to market surveillance (both for
manufactures and agri-food) the UK proposes
to develop its own regime (which will be
robust) but to seek cooperation with EU
regulators and, especially, access to the EU’s
communications systems, such as the Rapid
Alert System for Food and Feed (RASFF),
Rapid Alert System for Serious Risk (Rapex),
and the Information and Communication
System for Market Surveillance (ICSMS).

As a result, the UK is proposing that the
common rulebook only apply to agriculture,
food and fisheries rules that must be checked
at the border such as sanitary and
phytosanitary rules, which safeguard human,
animal and plant health.
Rules relating to wider food policy, such as
marketing rules that determine how agri-food
products can be described and labelled are
said not to require border checks and to best
be enforced where the products are marketed.
The UK says that it will be seeking the same
sort of equivalence regime as is provided for
organic production rules in agreements with
Canada, Chile, Israel, Japan, the Republic of
Korea, Tunisia, the US and New Zealand.
However, it appears to want the equivalence
concept to be applied also in other areas.

Services and Investment
The UK’s proposals for free trade in services
are less ambitious and more sector specific
than what is proposed for goods. Building on
precedents in other agreements, it is proposed
that the economic partnership include:
••general provisions that minimise the

introduction of discriminatory and
non-discriminatory barriers to
establishment, investment and the
cross-border provision of services, with
barriers only permitted where that is agreed
upfront;

••a system for the mutual recognition of

professional qualifications, enabling
professionals to provide services across the
UK and EU;

••additional, mutually beneficial arrangements

for professional and business services; and

The UK includes rules on Geographical
Indications (GIs) in this category of wider food
policy and announces that it will be introducing
its own regime which will provide continuity of
protection for UK GIs in the UK and be open to
new applications from all applicants. Significantly,
nothing is said about continuity of protection for
GIs from other Member States and the UK
appears to be reserving this as a negotiating
chip. The EU has designated this a withdrawal
rather than a future relationship issue. GIs are a
politically sensitive issue for the EU.

••a new economic and regulatory

As mentioned above, the UK proposes to leave
the CAP and the CFP and develop its own rules
relating to domestic production. Interestingly,
it recalls the EU’s view as expressed at the
WTO that direct payments under CAP are not
"market distorting" suggesting that tariffs or
trade defence instruments should not be
applied as a result of differing subsidy regimes.

The proposals on the mutual recognition of
professional qualifications would go further
than existing free trade agreements. They seek
in particular to preserve much of the existing
freedoms and it is proposed that the range of
professions should correspond to the EU's
Mutual Recognition of Qualifications Directive.

Similarly, on the CFP, the UK announces that it
will become an independent coastal state, able
to control access to its waters and the
allocation of fishing opportunities.
However, there is a suggestion that the
production policies in Northern Ireland may
be more closely aligned with those of the
Republic of Ireland.

arrangement for financial services.

General provisions
The general provisions would follow the
disciplines of the WTO General Agreement on
Trade in Services (GATS) and other free trade
agreements. Little detail is given accept that
the commitments should be broad and deep.

Mutual recognition of professional
qualifications

Professional and Business Services
For professional and business services, the UK
states that it will seek access beyond what is
offered in existing FTAs but below that allowed
within the single market. The precise
indication that is given is a proposal to permit
joint practice between UK and EU lawyers, and
continued joint UK-EU ownership of
accounting firms.
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Financial Services

Predictable, transparent and robust processes

The proposals are more developed for financial
services given their importance for the UK
economy. There is a clear recognition that the
existing mutual recognition regime (known as
passporting) cannot continue and also that
decisions on access to each party's market
must be autonomous. However the UK is
seeking coordination and cooperation.

The application of this enhanced equivalence
regime would be based on a mix of autonomous
and agreed processes providing business a
degree of transparency and certainty.

The starting point proposed by the UK is that
there should be reciprocal recognition of
equivalence under all material components of
the EU and UK financial services frameworks
(building on existing EU third country regimes
to create a more comprehensive
arrangement), taking effect at the end of the
implementation period. This is justified by the
fact that the existing degree of alignment and
cooperation is greater than with any third
county and that the conditions for a
(non-discriminatory) recognition of
equivalence must be considered fulfilled.
However, the UK goes on to propose that
although future determinations of equivalence
would be an autonomous matter for each party,
the new arrangement should include provisions
through the bilateral arrangement for:
••common principles for the governance of

the relationship;

••extensive supervisory cooperation and

regulatory dialogue; and

••predictable, transparent and robust

processes.

Common principles for the governance
of the relationship
It is proposed that the UK and the EU would
set out a shared intention to avoid adopting
regulations that produce divergent outcomes
in relation to cross-border financial services.
To this end the UK-EU arrangement should
include common objectives, such as
maintaining economic relations of broad
scope, preserving regulatory compatibility, and
supporting collaboration – bilaterally and in
multilateral fora – to manage shared interests
such as financial stability and the prevention of
regulatory arbitrage.
Extensive supervisory cooperation and
regulatory dialogue
On the basis of these principles it is proposed
that a structured consultative process of
dialogue at political and technical level take
place so as to allow equivalence to be
maintained over the long term.
In parallel there would be close cooperation in
supervision including reciprocal participation
in supervisory colleges.

There would be transparent methodology for
assessing equivalence based on clear and
common objectives. There should be a
requirement to consult with stakeholders and
possibly have recourse to expert panels. The
parties should be entitled to withdraw
equivalence but be required to consult and
seek possible solutions to maintain
equivalence. If this fails, there should then be
clear and sufficient timelines and notice
periods and safeguards for acquired rights,
financial stability, market integrity and
consumer protection. The parties should also
commit to long term stability and avoid
unilateral changes that narrow the terms of
existing market access regimes, other than in
exceptional circumstances.
EU reaction, prospects for an
agreement on the future relationship
and other models
The UK proposals have been welcomed by the
EU as a useful contribution to the debate but
also with sceptism and requests for
clarification. The FCA is considered by the EU
to be unworkable and the proposals on the
common rule book as insufficient to ensure a
level playing field. Also the proposals for
"enhanced equivalence" in financial services
have been criticised by UK industry groups as
insufficient and apparently rejected by the EU
chief negotiator as violating the (supposed)
principle that access rights to the EU's
financial services market are a gift from
Brussels that can be freely withdrawn.
It remains to be seen how much progress can
be made on the future relationship by the time
that the Withdrawal Agreement needs to be
concluded (currently expected between
October and December of this year because of
the need for UK and EU Parliamentary
approval) and even whether it will be possible
to negotiate such an ambitious future
relationship by the end of the transition period
on 31 December 2020.
One of the key risks for any form of ambitious
future relationship between the UK and the EU
is the issue of ratification by the EU. Recent
agreements (e.g. those with the Ukraine and
Canada) highlight the difficulty of obtaining
ratification of such deals when the consent of
all EU Member States is required (whether
legally or politically). Some Member States
may need a referendum before they can agree
and others the consent of regional assemblies

(e.g. the Belgian region of Wallonia) which may
find that they have a useful bargaining counter
in withholding their consent. However, any
agreement could enter into force for aspects
that relate to EU exclusive trade competence
(which would be all areas except portfolio
investment and investor-state arbitration - for
the latter the EU has already taken a policy
decision to conclude such agreements
separately in the future). It is intended that the
transitional phase arrangements are covered
by the Withdrawal Agreement, which has a
qualified majority approval process.
This leaves what is possibly the most important
question in relation to the outcome of the
negotiations, even though a transitional period
would delay its main impact to 2021:
••Will it be possible, as the UK seeks, to get

agreement between the EU and UK including
a phased implementation process while the
full deal is negotiated and finalised – an
orderly Brexit; or

••Will there be a hiatus between the UK

leaving the EU and a new deal taking effect
(or no deal after a transition period ends) – a
disorderly (and potentially chaotic and
economically damaging) Brexit?

It is clearly in the economic interests of the UK
and the remaining 27 members of the EU to
avoid a disorderly Brexit, but overcoming the
outstanding obstacles will be difficult and the
outcome cannot be predicted with certainty.
The situation is especially complicated by the
political need to include in the Withdrawal
Agreement a "backstop" solution for the
border between Ireland and Northern Ireland.
The EU proposal for this "backstop" is that
Northern Ireland should remain in a potentially
permanent customs and regulatory union with
the EU with any necessary border controls
shifted to the border between Northern
Ireland and the rest of the UK. This is
unacceptable to the UK and a recent
government-agreed amendment to the
Taxation (Cross-Border Trade) Bill makes
requires that an agreement to make Northern
Ireland a separate customs territory to the UK
will require a separate Act of Parliament. Many
features of the UK proposal for an economic
partnership appear motivated by a need to
render the "backstop" unnecessary. It has
been said that without a solution to the Irish
problem, there will be no Withdrawal
Agreement and therefore no transition period.
If there is a disorderly Brexit, the WTO rules
would most likely apply between the UK and
the EU with immediate effect on Brexit.
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A brief overview of the other different possible
models is provided below.
The main trade relationship
options are:
••WTO (World Trade Organisation) –
if negotiations fail
••EU-UK standard FTA (Comprehensive
Economic and Trade Agreement –
eg EU/Canada)
••EU-UK Swiss-style bilateral agreement(s)
••EU-UK customs union (eg EU/Turkey)
••EEA (European Economic Area –
currently EU plus Norway, Iceland
and Liechtenstein)
••Association Agreements – Ukraine
1. WTO (World Trade Organisation) –
if negotiations fail or are incomplete
at the end of transition
If the EU and the UK fail to reach agreement on
a bespoke free trade agreement then there
would be no special relations between the EU
and the UK at all. In that event, the UK’s right to
trade with the EU in both goods and services
would be governed solely by the WTO rules, as
both the EU and the UK are members. This
would place the UK in a similar position to that
of the USA currently, but in a less sophisticated
relationship to the EU than that achieved by
Canada. In short, the WTO provides a rules
based system but it also allows certain barriers
to trade to be erected where non-discriminatory
and certain principles of fairness that follow
from WTO rules.
As regards goods, trading on WTO terms
implies that UK goods would no longer benefit
from tariff-free access to the EU market.
Rather, the level of duties that the EU applies
to all third-country WTO Members with which
it does not have a special relationship would
apply. At present, there is a question of what
duties the UK will apply after it leaves the EU
since its commitments are at present
intertwined with the EU. The EU and the UK
have jointly given notice to the WTO that they
intend to apply the same tariffs and
commitments as already declared and to split
existing quotas between them according to
historic patterns of destination of goods
benefitting from the quotas. Several WTO
countries, including Australia and New
Zealand, have objected on the grounds that
the split quotas are less valuable to them and
restrict their opportunities to respond to
changing market opportunities.
The WTO option would also normally involve
the reintroduction of full border checks, a
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subject discussed further below in relation to
the proposed bilateral agreement.
As regards services, the WTO rules are
contained in the General Agreement on Trade
in Services (GATS). The rules in the GATS are a
far cry from the highly-integrated EU Single
Market in services and services businesses
would be most seriously affected by the move
from the Single Market to GATS rules. The UK
has one of the most liberal services regimes
under the GATS and it is the EU which would be
raising significant barriers to UK businesses
trading in the EU, especially for highly-regulated
businesses, such as financial services which rely
on regulation in an EU State to provide services
within the EU, and for businesses where
recognition of qualifications is important. On
the other hand, EU services businesses seem
likely to be able to remain trading within the UK,
unless prevented by EU regulatory policies and/
or such changes as the UK can make within its
limited GATS commitments.
The 2017 White Paper states that the UK is
committed to advancing the lengthy
negotiations under the WTO aegis for an
enhanced multinational agreement, the Trade
in Services Agreement (TISA) involving more
than 20 countries. Relatively limited progress
has been made to date in these negotiations
and it seems unlikely that this will change
significantly in the near future, particularly with
the USA's current administration's pronounced
scepticism about the value of multi-lateral
trading agreements. Further, TISA commitments
would not give the passport-like access that the
UK seeks for services as current TISA
proposals are based on the WTO GATS.
Finally, the WTO rules deal only to a very
limited extent with free movement of people
and then only in relation to services businesses.
The arrangements both the UK and individual
EU countries introduce in relation to each
other’s citizens and the terms on which they
can live and work in each other’s countries will
be of great importance, as well as the extent to
which those already living and working in each
other’s countries will be protected. In the event
that the Withdrawal Agreement proceeds in
terms of the current draft, the exact extent of
the rights of those exercising their rights to live
and work in the UK or an EU country before
the end of transition will be covered. In
addition the UK has said rights in both the UK
and the EU may be protected in various ways
by the 'acquired rights' doctrine.
The UK should be free of the EU rules on free
movement of people and capital at latest at
the end of transition, the former being one of
the main aims of the UK in leaving the EU. In
the UK, the precise regime for EU citizens who
have not exercised their rights before Brexit/

end of transition has not been announced, but
may well vary according to whether a free
trade agreement satisfactory to the UK has
been agreed. At worst the rules currently
applying to third country nationals will be
updated to apply equally to EU citizens and
quotas will probably be enlarged to take
account of the cessation of free movement. At
best a significantly more liberal regime will be
agreed in the context of mutual recognition of
qualifications and to take account of the need
for other workers in the UK economy. See also
the accompanying section: Migration.
It is not clear what the position will be within
the EU. Within the EU, certainly for new
migrants, this will be a matter primarily for the
Member States, so a patchwork of different
rights and opportunities for British citizens can
be expected unless the EU co-ordinates an
agreement with the UK.
Although the absence of free movement of
capital requirements could, in theory, lead to
the re-introduction of exchange control or
other restrictions on moving money between
the UK and the EU, this is not thought likely in
the absence of radical political developments
or a serious economic crisis.
Examples of other measures that will be
affected, unless preserved by agreement, are
access for individuals to the health services of
EU countries or the UK on the same terms as
nationals, the recognition of qualifications
needed to work, the costs of study, academic
exchanges and research collaborations, the
scope of some intellectual property rights, the
regulation of the costs of mobile voice
telephony and data roaming and the
application of competition law (which will in
some cases be doubled up for the same
transaction). Some of these issues (eg health
services and research collaborations) are
acknowledged in the 2017 White Paper, but
solutions depend on agreement between the
UK and the EU and its Member States.
2. EU-UK CETA (Comprehensive
Economic and Trade Agreement)
Often referred to as the 'Canadian model', this
option is based on the Canadian CETA with the
EU and its Member States which took more
than seven years to negotiate. It entered into
force provisionally on 21st September 2017
(more than 3 years after the completion of
negotiations and nearly a year after all the
parties had approved and signed the
Agreement), which means that most of the
agreement is in effect, pending completion of
the full ratification process by EU Member
States and an opinion from the CJEU which
has been sought by Belgium.
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The CETA removes many tariff barriers on
goods in painstaking detail (the Canadian CETA
has over 1,600 pages) but contains very few
provisions dealing with services in a manner
beyond what the WTO already offers. Similar to
the position vis-à-vis the 'Turkish model' (see
below), as the UK is a net exporter of services,
this is unlikely to be satisfactory for the UK, but
the bespoke agreement’s goods provisions
could conceivably take a similar form or be
modelled on the EEA approach (see below).
3. EU-UK Swiss-style bilateral
agreement
Mention is often made of the Swiss-EU bilateral
arrangements. These agreements cover certain
services and rights of establishment as well as,
effectively, a Single Market for goods. They
also allow for free movement of persons and
Switzerland is a signatory to the separate
Schengen Agreement which removes border
controls in much of the EEA. The Swiss bilateral
agreements are traditional international law
instruments. They permit significant free trade
without establishing any supranational
institutions.
On the surface, the Swiss arrangements
provide a positive precedent for a potential
bilateral trade relationship between the EU
and the UK. They allow for relatively extensive
free trade which goes beyond traditional trade
in goods. Further, the rules are not subject to
supranational decision making.
However, neither in form (some 120 separate
agreements) nor substance (omission of
financial services other than life insurance and
inclusion of free movement of workers) do they
provide a good precedent for the UK’s policy
objectives. Also, Switzerland is a party to the
Schengen Agreement on open borders with
most EEA countries (the UK and the Republic
of Ireland being the principal exceptions).
Recent EU-Swiss relations simply point to the
difficulties the UK may have in negotiating a
close trade agreement with the EU which does
not include free movement of workers. In 2014
the Swiss recently decided in a referendum to
oppose unlimited migration of people from
Europe. The EU has warned that the Swiss
would lose their treaty rights of access to the
Single Market if they followed through. In
December 2016 the EU effectively approved
Swiss law responsive to the referendum,
which, while it has an element of preference
for local residents (including EU citizens
already resident) in filling job vacancies,
effectively preserves the right of EU citizens to
live and work in Switzerland.
The Swiss model may also raise WTO
difficulties as the bilateral agreements do not
constitute free trade agreements which are
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exempt from non-discrimination obligations.
While the EU sought in the WTO exemptions
for agreements related to WTO obligations,
WTO rules would not allow it to do so for the
UK (unless the WTO provided a waiver which
is adopted by consensus in practice).
4. Customs union
This model, of which the EU-Turkey
arrangement is the leading example, removes
tariff barriers on goods and may contain
provisions dealing with services. It was devised
as a model for countries working their way
towards joining the EU and therefore is not well
suited to a country leaving the EU but wishing
to maintain the maximum access to the Single
Market. While effective for manufacturers to
obtain access to the EU, the Turkish experience
has shown little liberalisation in relation to
services and would need to be supplemented
by a free trade agreement in services.
The disadvantages of being in a customs union
with the EU are:
••the existence of the agreement creating a

customs union is incompatible with the
UK making agreements on tariffs with third
countries which are more favourable than
those agreed by the EU with those countries;

••the UK would have to honour EU deals on

tariffs with third countries (or at a minimum,
agree deals with third countries with the EU,
which the EU is unlikely to accept); and

••third countries would have no incentive to

extend the terms of any deals with only the
EU to the UK, and, if they decided to do so,
would not offer better terms, while the UK
would have to afford the third country EU
terms in any event.

These disadvantages are exemplified by the
recent EU-South Korea Free Trade Agreement
(FTA). Turkey was required to provide market
access to Korea but it did not automatically
obtain greater access to the Korean market.
Instead, Turkey had to negotiate a separate
FTA essentially on the same terms.
In its 2017 White Paper, the UK Government
states that the UK will not be bound by the EU’s
Common External Tariff or participate in the
Common Commercial Policy and has
consistently said that the UK will be leaving
both the Customs Union and the Single Market.
Nevertheless, it is seeking comprehensive
tariff-free access to the EU, but wishes to
achieve this without membership of a customs
union but through a free trade agreement to
take effect after transition.
Nevertheless the House of Lords has urged the
Government to remain in a customs union with
the EU and this has also had considerable

support in the House of Commons, although
the amendments to the Withdrawal Act
seeking to achieve were all defeated. In part this
proposal is a response to the Irish open border
issue. See discussion of Likely options above.
5. EEA (European Economic Area)
The EEA was set up in 1994 and conceived
for the purpose of creating a Single Market
between the EU and EFTA. Today the EEA
comprises the EU and its Member States
on the one hand and three of the four EFTA
States on the other (Iceland, Liechtenstein
and Norway but not Switzerland which
rejected EEA membership following a
national referendum).
The key feature of the EEA is economic
integration and more particularly free
movement of persons, services, goods and
capital. This is the closest economic
integration that can be obtained without
political integration, save that energy, fisheries
and external trade matters are excluded. As in
the EU, the EEA provides for supranational
institutions. Thus, while the EU has the EU
Commission and the CJEU, the EFTA Member
States have the EFTA Surveillance Authority
and EFTA Court which carry out similar
supervisory and interpretive functions.
If the UK re-joined the EFTA, it would
potentially be possible for the UK to become a
full member of the EEA as a non-EU party and
this would be a relatively easy transition for the
UK and provide satisfactory access to the EU
for its services businesses. It would also allow
the UK to opt out of a wider range of EU law
and policies, but a number of considerations
militate against the UK taking this route,
particularly the requirements in the EEA
Agreement on free movement of people, a
possible requirement to join the Schengen
open borders area and the acceptance of much
EU law without any vote on its formulation.
The UK Government appears to have ruled
out this way forward for the UK, although
the House of Lords has recently revived this
suggestion in its (now defeated) amendments
to the Withdrawal Act. It is noteworthy that the
EEA Agreement does not create a customs
union and there are customs declarations (and
some border checks) related to goods of
non-EEA origin. Some fish and agricultural
products (which are excluded from the EEA
Agreement) may also attract duty when traded
between the EU and an EEA Member State.
In its 2017 White Paper the UK has suggested
that elements of the 'Single Market'
arrangements may be taken into the bespoke
EU-UK trade relationship to achieve “the freest
and most frictionless trade possible in goods
and services between the UK and the EU”.
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These elements are most likely to be drawn
from the EEA Agreement which effectively
extends much of the EU’s internal or Single
Market to the three EFTA parties. The EU has
stated on a number of occasions that it will not
accept a 'cherry-picking' deal and that it
regards the four freedoms as indivisible (while
having done deals related to only some of them
with third countries). It will be a fine balancing
act to achieve the aims of both the UK and the
EU in this area, which is also complicated by
the Irish border issue.
6. Association Agreements – Ukraine
Article 217 TFEU provides a legal basis for
international agreements "establishing an
association involving reciprocal rights and
obligations, common action and special
procedure". The EU concludes association
agreements with countries where it desires a
particularly close relationship. Recently,
association agreements have been concluded
by the EU with Ukraine, Moldova and Georgia.
Strictly speaking, the EEA is also an example of
an association agreement.
The recently concluded association agreement
with Ukraine shows that association

agreements can be flexible, and tailored
depending on the specific objectives of the EU
(and the other negotiating party). The
EU-Ukraine association agreement involves
free trade in goods and has the objective of
Ukraine joining the internal market over a
period of time. The Ukraine will obtain EU
internal market freedoms in many sectors by
incorporating key EU legislation into its
domestic regime (and will have the right to
take part in select agencies). Unlike the EU is
demanding in relation to the UK (or EEA
countries), however, Ukraine will not be
required to respect free movement of persons
(and vice-versa) nor will Ukraine need to
contribute financially to the EU budget.
Further, disputes are resolved via state-to-state
dispute settlement, but with the CJEU giving
binding rulings on matters of EU law.
To some extent, the Ukraine association
agreement is an interesting example since it
shows that the internal market freedoms can
be divisible. However, the situation of that
association agreement must be seen in its
political context. The EU has a keen interest in
establishing close relations with Ukraine (and
other former Soviet bloc states) and so a
different margin of manoeuvre is acceptable.

Further, the EU arguably has a negative interest
in free movement of persons vis-à-vis Ukraine.
Although the Ukraine precedent is different
from the UK situation in many respects, an
important takeaway is that access to the EU
market is only provided on a rule-taker basis.
To date, the EU has made no significant
exception to that rule when concluding
agreements for a deeper relationship with
trading partners.
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The UK’s New Trade Relationships
with the Rest of the World
Negotiating new trade agreements
On leaving the EU, the UK will most likely cease
to benefit from existing EU trade agreements
with third countries and will be excluded from
those under negotiation. The EU has around
50 international trade agreements with third
countries from which the UK benefits, and
many more are under negotiation. The UK
has therefore to make a major effort to improve
its position vis-à-vis third countries, including
establishing its independent terms as a
member of the WTO and building up its
capacity to negotiate trade agreements,
which has been the responsibility of the EU.
It has established and built up its Department
for International Trade for this purpose.
The UK cannot conclude or even formally
negotiate trade agreements before March
2019 because of the exclusive role of the EU
in relation to trade.
Under Article 3 of the TFEU the EU has
exclusive jurisdiction over trade policy, which
is referred to as the EU’s Common Commercial
Policy. Trade agreements with non-EU
countries can only be concluded by the EU and
Member States are not able to negotiate their
own trade deals with third countries, although
they can still conclude international
agreements in other areas. For example the
UK recently signed the Cape Town Convention
dealing with security interests over aircraft, as
rights in property are an area of Member State
competence. The UK and four other Member
States have adopted the UNCITRAL Model
Law on Cross-Border Insolvency. Insolvency
is an area of shared competence and relations
between EU Member States are regulated by
the EU Insolvency Regulation, now recast in
Regulation (EU) 2015/848 which came into
effect in June 2017 (see the accompanying
section: Financing, Security and Restructuring).
The terms of the proposed transitional period
would enable the UK to negotiate trade
arrangements with third countries to take
effect when the UK after the end of the
transition period. Thereafter, the UK’s ability
to negotiate its own trade deals with third
countries will depend on the model replacing
its EU membership. If the UK were to join the
EEA Agreement it would be free to enter into
its own trade agreements, as the EEA is not
a customs union. By contrast, if the UK were
to join a customs union such as the Turkish
model, it would be constrained by the need
to apply the rules of the EU’s customs

legislation in respect of trade in goods (but
not services) and would be limited as to the
terms it can agree with third countries.

other parties to these agreements that during
the transition period the UK is to be treated
as a member state of the Union.

It is clear that the UK Government places
considerable emphasis on its ability to enter
into independent trade treaties and it has had
preliminary discussions with a number of
countries including the USA, which is the UK’s
single largest trade partner if the countries
within the EU customs union are considered
separately, but a poor second if the EU customs
union is considered as a single trading partner.
The balance of EU and non-EU trade for the
UK has moved gradually away from total
reliance on EU markets, which were the
destination of 44% of UK exports in 2015,
as compared with 54% in 2000. The 2017
White Paper presents a large number of trade
statistics to support the view that the UK
can continue to grow its trading partnerships
with the rest of the world and it will need to
do so all the more if customs and other barriers
are raised as a result of leaving the EU.

Since it is most improbable that new
agreements can be negotiated by the end
of the transition period, it has been suggested
that the UK and the other parties might agree
to 'roll-over' the provisions of these agreements
into new agreements between them and the
UK. This could in practice be an attractive
provisional solution for the UK, the EU and
the third country. It would buy the UK time
to negotiate its own preferential trade
agreements, and for the EU it would help avoid
a situation where the third country could claim
that without the UK’s membership the original
agreement was no longer what was agreed.
For some third countries the EU may become
less attractive without the UK as a Member
State. The issue as to whether the EU would
have to negotiate compensation with its
partners for the rights and benefits these
third countries would lose as a result of the
'shrinking' EU was considered in the context
of Greenland (a tiny economy compared with
the UK) leaving the EU.

The UK’s position under existing
EU trade agreements
The UK’s post-Brexit position in respect of
existing EU trade agreements is not clear.
There are currently around 50 preferential
trade agreements in place between the EU
and third countries. The UK is party to these
agreements by virtue of its EU membership.
Some of these agreements are 'EU-only',
meaning that the EU is the contracting party
by virtue of its exclusive competence for trade
matters. Many others are mixed, meaning
that the member states are also party to the
agreements alongside the EU because they
contain provisions that relate to areas where
the competences are shared between the
member states and the European Union.
However, whether EU-only or mixed, these
agreements generally include territorial
application clauses which stipulate that
their provisions apply, on the EU side, to
the "territories in which the Treaty on European
Union and the Treaty on the Functioning of the
European Union are applied and under the
conditions laid down in those Treaties".
Since Article 50 of the Treaty on European
Union provides that the EU treaties cease
to apply to the United Kingdom upon Brexit.
The draft Withdrawal Agreement provides
that following Brexit, the EU will inform the

The third country concerned may object to
the UK’s withdrawal. Withdrawal from the
EU under Article 50 would remove the legal
obligations between the UK and the EU
Member States, but a third country may not
necessarily accept that the UK can walk away
from its obligations under a procedure in which
the third country is not involved. The UK, the
EU and the third country may therefore need
to take positive steps to terminate the UK’s
participation and to ensure that it is no longer
bound to offer market access under the terms
of that agreement.
The rolling-over these agreements will also
create difficulties in respect of the application
of certain provisions – most notably the
application of preferential origin rules if the
UK is no longer in a customs union with the EU.

The UK and the EU have set the ball rolling
with third countries in two respects:
••The UK has made preliminary contact with

the third countries concerned and in most
cases has apparently received assurances
that they attach importance to maintaining
continuity and certainty in trade relations. In
addition, as already mentioned, the EU has
committed to inform the other parties to
these agreements that during the transition
period the UK is to be treated as a member
state of the Union.

••In relation to the longer term position they

have informed the WTO that trade tariffs will
remain unchanged in the UK and the EU and
have indicated an intention to divide quotas
on the basis of historic usage. Third countries
including Australia and New Zealand have
objected on the grounds of loss of
opportunity to follow changing market
demand in the EU/UK. This is likely to be
resolved by agreement or dispute resolution,
but is likely to be applied provisionally after
the UK leaves the customs union.

For further analysis, see the accompanying
sections: Competition and Antitrust,
Employment, Migration.
We also discuss these issues in our briefing on
Brexit - United Kingdom's access to European
Union's preferential trade partners and in our
View from Brussels briefing for June 2018.
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The UK's new legal order postBrexit: A new class of UK law
Since the UK joined the EU in 1973, much UK law has derived from
European law. A UK exit from the EU now brings the prospect of
revisiting 46 years of interconnection of UK law with EU law and
institutions. Affected law ranges from the regulation of financial
services firms to vast swathes of EU health and safety, environmental,
product liability, consumer protection and employment law applicable
in the UK.

The UK could not manage without law in these
fields and therefore the UK will put EU law
applicable in the UK on its statute book as
classes of 'retained EU law' to apply after
Brexit. UK lawmakers are in the process of
reviewing the laws that will become retained
EU law and taking decisions as whether to:
1. keep them in the form in which they are

retained,

2. reform them to work effectively as the law

of the UK, or

3. repeal them.

If the proposed transitional period from March
2019 to end 2020 comes into operation, the UK
will be obliged to continue to apply EU law in the
UK until the end of transition. It would seem
logical that the change to retained EU law will
be postponed to the end of transition, as the UK
will be bound to apply EU law throughout the
transition period, but this will only become clear

in legislation to approve the withdrawal
agreement. The terms of the withdrawal
agreement must be agreed and approved in the
EU and the UK before we can be certain
whether there will be a withdrawal agreement.
See accompanying section:
The Withdrawal Agreement Q&A.
UK and EU: the key constitutional
changes
The key constitutional changes once the UK
ceases to be in the EU or in transition (in the
absence of agreement to the contrary) will be:
••there will be no obligation to apply or adopt

new EU legislation;

••there will be no, or a limited, obligation to

follow CJEU decisions;

••there may be no or limited financial

contributions between the EU and
the UK; and
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••there will be no or limited standing for the

UK and UK businesses or individuals to be
heard before the CJEU, although UK
businesses will continue to be subject to EU
laws when operating in the EU and to have
standing before the European Commission
and CJEU in processes and disputes arising
from those activities.

The following changes will apply from March
2019 even if there is a transition period:
••there will be no voting representation

at the EU (Parliament, Council or
Commission); and

••there will be no say in EU legislation.

Rights enjoyed by UK businesses and citizens
in the EU will be lost, including free movement,
recognition of qualifications and protection
from 'soft' trade barriers, save in so far as they
are saved by the terms of the withdrawal
agreement, by new trade agreements with the
EU or by the CJEU deciding that they are
protected by the doctrine of 'acquired rights'.
The draft withdrawal agreement makes
it clear that there are likely to be different
solutions for those already exercising these
rights and for those who have not done so.
UK citizens who wish to work or live in an EU
Member State, as well as EU citizens wishing
to live or work in the UK, after, at latest, the
end of transition in December 2020 will not
have the protection given to those already
exercising those rights (see accompanying
section: Migration).
Replacing EU law – the Withdrawal Act
Overview
The European Union (Withdrawal) Act
(the Withdrawal Act) has now completed its
difficult passage through the UK Parliament
and passed into law on 26 June 2018.
Its principal purpose is to repeal the European
Communities Act 1972 (the ECA), which gives
effect and priority to EU law in the UK – thereby
formally reasserting the sovereignty and
independence of domestic law from the EU.
The ECA 1972 not only gives directly effective
EU law legislative effect in the UK, but also
provides for UK law to be adapted to ensure
compliance with EU Directives harmonising or
providing minimum legal standards throughout
the EU, as well as for the authority of the CJEU
in relation to EU law. Huge amounts of UK
legislation have been passed, mostly as
secondary legislation under the ECA 1972 to
give effect to EU Directives and to facilitate the
smooth operation of directly effective EU law.
In isolation, the legal consequence of this

repeal would be that all EU legislation currently
applying in the UK by virtue of the ECA would
cease to have effect, but the Withdrawal Act
preserves a very high proportion of this corpus
of law as 'retained EU law'.
Passage of the Withdrawal Act into law will
now be followed by the introduction of an
extensive body of secondary legislation
adjusting retained EU law to make it suitable
for use by the UK as a country which is not a
Member State of the EU: this might involve, for
example, substituting an EU agency with a UK
one, for example, a new UK Medicines
Authority in place of the EU Medicines
Agency. The current estimate is that the
necessary corrections to retained EU law will
require between 800 and 1,000 statutory
instruments, but this may be
a substantial underestimate.
A relatively small amount of EU law can be
immediately repealed by or under the
Withdrawal Act. For example a range of
measures relating to the UK's participation
in EU institutions, such as the laws relating
to European Parliament elections. These will
not be needed after March 2019, as the next
EU Parliamentary elections fall after that date
and the UK will not participate in EU decision
making after March 2019, even if there is a
transitional period.
Retained EU Law
Retained EU law will fall into two broad
categories:
1. Directly effective EU law. That is law that

applies directly in the UK as a Member State
of the EU. Most of this takes the form of EU
Regulations but some EU Treaty provisions
are also directly effective. Most Regulations
are passed through a co-operative process
managed by the EU Commission and
requiring the approval of both the EU
Parliament and the Council of Ministers,
though some Regulations are passed by the
EU Commission using delegated powers.
The UK Government estimates that there
are currently around 12,000 EU Regulations
in force in the UK.

2. UK law which owes its existence or present

form to the requirements of EU law. These
requirements are usually expressed in EU
Directives which are passed by the European
institutions in the same way as Regulations.
In a very few cases an EU Treaty provision
or a decision of an EU institution addressed
to Member States may be the basis of this
form of EU law.

In the UK most of this law has been created
by statutory instruments under the ECA 1972,
s2(2), but there are also pieces of primary
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legislation and statutory instruments under
other acts which perform this function. In
some cases, where EU law has adopted
concepts already present in UK law, this
category of law may include legislation that
predates the relevant EU Directive: significant
legislation in the financial sector has this
characteristic, including parts of the Banking
Act 2009. The House of Commons Library
estimates there are just under 8000 UK
statutory instruments implementing EU law.
The scheme of the Withdrawal Act is that all
directly effective provisions of EU law will
become part of English law, while all UK
legislation which implements EU legal
requirements or ensures compatibility of UK
and EU law will be preserved, whether created
by statutory instruments under the ECA 1972,
by statutory instruments under other UK
legislation, by rules made by UK regulators
(eg large parts of the FCA and PRA Handbooks
applicable to financial institutions and financial
transactions) or by UK primary legislation.
Adapting Retained EU law
Making retained EU law suitable for use in
the UK after it ceases to be an EU Member
State is quite a challenge. The UK Government
proposes to deal with the necessary
adaptations through delegated powers which
will allow ministers to make the necessary
amendments by secondary legislation. Such
powers have proved somewhat controversial,
particularly as they will include so-called
'Henry VIII' powers, under which ministers are
able to amend primary legislation through
secondary legislation.
A number of procedures exist under which
Parliament is able to play a role in the making
of statutory instruments, with different levels
of scrutiny according to the significance of the
subject matter. The negative procedure (which
does not require debate) is intended to be
used to deal with the mechanistic issues of
converting EU law to workable UK law,
whereas the affirmative procedure (which
does require debate and approval by both
Houses) is seen as more appropriate for the
more substantive changes. While there does
not seem any realistic alternative to this
approach, given the volume of legislation
needed, obtaining approval has involved
negotiation with Parliament of the precise
scope of what can be done under each process
and the timescale in which the powers can be
used, with particular concerns where primary
legislation is to be amended by secondary
legislation (so called 'Henry VIII powers'), as
well as whether there are to be any additional
requirements or scrutiny processes added to
the usual procedures.
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Settling the precise terms of the limitations on
amendment of retained EU law was one of the
last bones of contention in the passage of the
Withdrawal Act , although a broad scheme
appears to have found consensus. This
includes provisions that recognise that directly
effective EU law which is to become retained
EU law is mostly in the nature of primary
legislation (called 'retained direct principal EU
legislation' in the Withdrawal Act ) and only a
limited part of that legislation (called 'tertiary'
or (for the purpose of classification) 'retained
direct minor EU legislation' is in the nature of
secondary legislation. Section 8 of
the Withdrawal Act now contains provisions
dealing with this classification and the
consequences in terms of procedures to be
used for amendment of this legislation.
Most amendments will be made to resolve
'defects', a category that does not just include
provisions that are clearly unworkable or will
serve no purpose once the UK ceases to be
bound by EU law, but also provisions that
depend on reciprocal treatment of UK
legislation or regulatory acts in the EU. It
would be a backward step for the UK to rush
to remove recognition from EU law and
regulation, where it may well be possible
to obtain continued recognition. If there is a
transitional period, negotiations during that
time should make it easier to identify where
reciprocity will continue, where it remains a
real prospect for future agreement and where
it will be definitively lost.
Does the Withdrawal Act resolve
Uncertainty?
The interpretation of retained EU law will be
a matter of law, and, although considerably
improved, there are still a series of not entirely
clear provisions that are intended to limit the
influence of EU law on its interpretation and
on other aspects of UK legal practice, in so far
as that law was not both applicable and clear
as at the date the UK leaves the EU.
The weight to be given to EU Directives as an
aid to interpreting retained EU law which was
adopted to implement them remains obscure,
and the extent to which the EU's purposive
approach to interpretation and use of recitals,
headings and 'travaux préparatoires' as an aid
to interpretation will be preserved in relation
to retained EU law. There are ministerial
powers to make regulations, which may lead
to clarification if serious problems arise.
To the extent that the purposive approach
is abandoned, EU and UK law would diverge
more rapidly than anticipated.
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The UK courts will not generally be bound to
follow post-exit decisions of the CJEU or of EU
regulators, although the courts (other than the
Supreme Court) will be expected to follow
pre-Brexit decisions. The Supreme Court is
required to take the same approach to
departing from pre-exit EU case law as they
would in departing from their own case law.
All courts are free to, but not bound to, take
later case law into account. Section 6 makes
an attempt to clarify the circumstances in
which EU law will retain supremacy post-exit,
which follows the same pre/post exit day
approach as for recognising the decisions of
the CJEU or EU regulators.

How Retained EU Law can be
amended

The Withdrawal Act specifically provides that
general principles of EU law developed after
exit will not apply in the UK, although the
earlier intention that the UK courts should be
prevented from using any general principles
of EU law as a basis for legal remedies appears
to have been abandoned. However the right
to damages for breach of an EU obligation
under the rule in Francovich has been
conclusively abolished.

••Appendix 5 Environmental standards

The major points of debate
Most of the legislative attention during the
Withdrawal Act 's passage through Parliament
related to major constitutional and policy
issues, on which there were divergent views:
••The constitutionality in UK legal terms of

so much primary law being capable of
amendment by statutory instrument under
the 'negative procedure' which does not
require debate in Parliament: this is despite
some issues (eg changes of administrative
responsibility) requiring an 'affirmative'
position which does require debate and
despite most of the provisions having a strict
time-limit on their use.

••The question of Parliamentary oversight

of the withdrawal agreement with the EU.

••Whether the Withdrawal Act should

contain any provisions relating to the shape
of the future relationship with the EU;

••Aspects of the relationship with the

Devolved Administrations in Scotland,
Wales and Northern Ireland.

In addition to the characterisation of much
retained EU law derived from directly
applicable EU law as requiring use of
processes more similar to those for amending
UK primary legislation, it is likely there will be
an enhanced scrutiny process for law in the
field of:
••Appendix 1 Employment rights,
••Appendix 2 Equality rights,
••Appendix 3 Health and safety,
••Appendix 4 Consumer standards, and

and protection.

However, the preamble and Chapter V on the
EU Charter of Fundamental Rights will cease
to form any part of UK law.
The Withdrawal Agreement and
the 'Meaningful Vote'
This proved the most contentious issue for
the Withdrawal Act : agreeing wording to give
the UK Parliament a 'meaningful' vote on any
withdrawal agreement agreed between the
UK and the EU, without, in the opinion of the
UK Government, hampering the UK's
negotiating stance with the EU. In the end the
UK Government succeeded in defeating the
amendments to the Withdrawal Act on this
issue and, while the Withdrawal Act does
provide for a Parliamentary vote on any
withdrawal agreement, this is in a form which
the UK Government considers will not
compromise its negotiating stance with the
EU. In contrast, the European Parliament has a
simple right of approval which would enable it
to indicate that it would approve any
withdrawal agreement only with specific
changes.
The Withdrawal Act was approved by both
Houses of the UK Parliament on 20 June 2018
and received royal assent on 26 June 2018.
For more on the Withdrawal Agreement see
accompanying section: The Withdrawal
Agreement Q&A.
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Provisions related to the future
relationship with the EU
After considerable debate these have been
confined to a provision whose terms will
require a report to the UK Parliament by
end October 2018 on the steps taken in the
Withdrawal Agreement negotiations, as
part of the framework for the UK's future
relationship with the EU, to negotiate an
arrangement which enables the UK to
continue participating in a customs union
with the EU. Other Brexit-related legislation
such as the Customs Bill may be used to tie
the UK Government's hands more tightly.
Scotland, Northern Ireland
and Wales, and Brexit
Interaction with the devolution
settlements
The UK has devolved extensive legislative
powers in home affairs to Parliaments or
Assemblies in three distinct areas of the
United Kingdom, Scotland, Northern Ireland
and Wales, while the home affairs of England,
where most of the UK population live, are
managed by the UK Parliament and the
Government of the UK as a whole. The
residents of Scotland, Northern Ireland and
Wales all elect members of the UK Parliament
as well as of their own Parliament or Assembly.
The UK Government manages foreign affairs
and all other matters that have not been
devolved, for the UK as a whole.
As the devolution settlements for Scotland,
Northern Ireland and Wales are all premised
on UK membership of the EU, the devolved
administrations and legislatures are
competent to make laws implementing
common frameworks of EU policy that apply
to devolved matters.
As a policy matter the UK Government wishes
to exercise the legislative powers which are
currently exercised by the EU in devolved
areas, which include agriculture and
environmental policy, so that there can be
a common scheme of legislation for the UK
(as there currently is, created by EU laws).
This will be particularly important in
negotiating new trade deals on behalf of the
UK as a whole, as agricultural products are
often a bone of contention. The EU
Withdrawal Act deals with the position of
devolved administrations at considerable
length, both on this point, and on how they
can amend retained EU law in areas where
they are the competent legislative authority.
The devolved administrations have objected
to what they view to a greater or lesser extent
as a 'power grab' by Westminster.

Scotland
The Scottish Government (the people of
Scotland having voted in 2015 by a clear
majority to remain in the UK and in 2016 by
a substantial majority to remain in the EU)
has said that it will do everything possible
to keep Scotland in the EU (or, at least, in the
Single Market). The Scottish First Minister,
Nicola Sturgeon, continues to look for
opportunities to hold a further referendum
on whether Scotland should remain in the UK,
but this seems unlikely to become a live issue
before March 2019. It seems likely that an
application for Scotland to join the EU or the
EEA as an independent country would be part
of the independence plans of her party, the
Scottish Nationalist Party (SNP).
Scotland remains in dispute with the UK
Government on the extent of its devolved
powers after exit and this may end up being
decided by the Courts (see accompanying
section: Disputes).
Northern Ireland
In respect of Northern Ireland (which also
voted in the majority to remain in the EU)
there are difficult legal and practical issues
arising from the UK’s long-standing
relationship with the Republic of Ireland,
which are playing a crucial role in the leave
negotiations with the EU. The political situation
is complicated by the reliance of the UK
Government on support from members of the
UK Parliament representing the Democratic
Unionist Party (DUP), the largest party in
Northern Ireland, while a falling out between
the DUP and Sinn Fein means that the
Northern Ireland Assembly is suspended.
Wales
The majority of voters in Wales, like the
English, voted to leave the EU and the position
of Wales in relation to Brexit is relatively
uncomplicated. The UK Government and the
Welsh Assembly have reached agreement on
the allocation of powers that will be 'returned'
from the EU (eg in the field of environmental
and agricultural policy) as between the UK
Government and the Welsh Assembly, while
this remains a bone of contention between the
Scottish Government and the UK Government,
on which the UK Government is seeking the
opinion of the Courts.
Timing
The very considerable time that the
Withdrawal Act took in the Parliamentary
processes curtailed the timetable for passage
of the large number of pieces of secondary
legislation needed to be in effect in the event
of an abrupt departure from the EU at end
March 2019 without any transitional period.
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This would not matter much if there were
a transitional period, but there can be no
certainty that this will come into being.
Some of the other primary legislation needed
has not yet been published.
Other UK Brexit legislation
The UK Government has announced its
intention to make a number of new laws
to replace areas of EU law, where it considers
that the UK needs its own code of law or
where it intends to adopt rules which will
diverge from EU law. The announced Bills are:
••A Trade Bill which puts in place the

necessary framework for an independent
trade policy for the UK outside the EU.

••A Customs Bill creating a standalone

UK customs regime. This is known as
the Taxation (Cross-border Trade) Bill
and deals also with Value Added Tax.
(See accompanying sections: Trade: the
new relationships and Tax).

••An International Sanctions Bill with the

necessary powers for the UK to implement
non-UN sanctions which is currently done
at EU level. This is now the Sanctions and
Anti-Money Laundering Act 2018, having
received the royal assent on 23rd May 2018.
(See our separate briefing here).

••A Nuclear Safeguards Bill with new powers

for the Office for Nuclear Regulation which
will be necessary as a result of the UK
leaving the Euratom Treaty.

••An Immigration Bill which legislates for

the end of free movement under EU law
and governs the status of EU nationals
and their family members under UK law.
(See accompanying section: Migration).

••A Fisheries Bill to allow the UK to take on

responsibility for access to fisheries and
management of its territorial waters once it
is outside the EU Common Fisheries Policy.

••An Agriculture Bill which creates a system

to replace the UK's membership of the EU
Common Agriculture Policy.

The draft withdrawal agreement between the
EU and the UK contains provisions which
would bind the UK to provide UK rights for
holders of EU intellectual property rights (eg
EU Trademark) which will cease to apply in the
UK when it leaves the EU. This will require, at
least, amendment to the UK's existing law in
these areas but nothing has yet been
published. Other affected rights include EU
design rights and EU plant variety rights (see
accompanying section: Intellectual Property).
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How will the EU view retained
EU law?
The UK cannot, by retaining EU law, actually
achieve that the EU and its continuing Member
States will treat the UK as if it were still a
Member State, or otherwise make provision
for the UK’s own regulation (even if part of
retained EU law) to be given the same status
as that of EU Member States in terms of
recognition. It is fair to say that the retention
in the UK of EU Regulations (and laws
implementing EU Directives in similar terms
to those of EU Member States) through
retained EU law will make it more likely that
such recognition can be obtained, either in a
future EU/UK trade agreement or a series of
individual arrangements with the EU and its
Member States, but this will depend on the
EU and its continuing Member States.
The loss of recognition of the UK and its
regulation within the continuing EU leads
to some of the potentially most serious effects
of Brexit. Subject to the proposed arrangement
for the withdrawal agreement to protect the
rights of individuals (not businesses) actually
exercising these rights at the date of Brexit
and to the possible recognition of wider
'acquired rights', many important rights
enjoyed by UK businesses and citizens in the
EU will be lost either in March 2019 or (in the
absence of further agreement) at the end
of transition in December 2020, including:
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1.

free movement,

2.

recognition of qualifications,

3.

'passport' rights for financial businesses
authorised in the UK to trade throughout
the EU, and

4.

protection from 'soft' trade barriers (such
as the need for phytosanitary approvals
for agricultural imports or type approvals
for vehicles and machinery).

The UK will have no right to the benefit of
the many trade agreements that the EU has
negotiated with third countries. It will have
to seek the individual agreement of each of
these countries to continue EU treatment
or negotiate a new arrangement
(see accompanying section: Trade: The
new relationships).
UK based and majority owned airlines will
lose their rights to operate in EU airspace
and to operate under the EU’s 'open skies'
agreement with the USA (see accompanying
section: Aviation).
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UK White Paper 2018:
Business perspectives
On 12 July 2018 the UK Government finally published its White Paper
on the future relationship between the UK and the EU including a
proposal for the establishment of an economic partnership between
the UK and the EU. At the core of this proposal is the establishment of
a free trade area for goods which is intended to avoid friction at the
border, preserve economic prosperity and allow commitments with
respect to the border between Northern Ireland and the rest of the
island of Ireland to be respected. It is accompanied by proposals for
far-reaching cooperation in numerous areas (many of which will
facilitate trade in services) and a new institutional framework.
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The White Paper has been politely welcomed in
Brussels as a useful contribution to the debate
but also with scepticism and requests for
clarification. While it remains uncertain how
many of the proposals in the White Paper will be
ultimately considered acceptable to the EU, this
document sets out in the greatest detail to date
the UK Government's vision for the future and
therefore is a valuable source of information for
businesses planning their post-Brexit futures.

In the July edition of our View from Brussels
series we review the proposed economic
partnership and comment on the reaction so
far to its various components.
In this guide to the White Paper, we summarise
and comment on key aspects of the White
Paper across practice areas and sectors.

Technology and telecoms
Trade in goods and services
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Aviation
The White Paper confirms that the UK is
looking at the option of a bilateral air transport
agreement with the EU under which UK and EU
carriers would be able to operate air services
to, from and within the EU and the UK. Any
approach to ownership and control should
avoid imposing additional barriers. The White
Paper refers to the EU-Canada Air Services
Agreement as an example of a successful
advanced aviation agreement with the EU.
The UK would also be looking to participate in
the European Aviation Safety Agency (EASA)
(committing to any necessary financial
contribution) in order to reduce regulatory
barriers for the industry and maintain high
safety standards across Europe. In addition, the
UK is looking for close cooperation in relation
to air traffic management and aviation security.
Competition and Antitrust
In the White Paper the Government confirms
its intention for the Competition and Markets
Authority (CMA) to work closely with the EU's
competition enforcer, DG Competition, in the
interest of certainty for businesses. The UK
competition regime is very closely aligned with
the EU competition regime and therefore
already has all the key components expected
by the EU. The UK will be looking to cooperate
closely with the Commission to ensure that
competition decisions are compatible. This
should include provisions on sharing
information and collaborating on live cases.
On State aid, in order to support a future
economic partnership, the UK is committed to
maintain a common rulebook with the EU on
State aid, which will be enforced by the CMA.
Any future relationship with the EU should
however not limit the UK's sovereign powers
to set its own direct or indirect tax rates. The
UK should also be free to develop new
arrangements for payments to farmers and
other land managers.
Data Protection
The White Paper acknowledges the
importance of data protection and the free
flow of data to the global economy. It therefore
seeks to protect the flow of data to and from
the UK by proposing an "adequacy +" model
with respect to data protection in the
post-Brexit world.
The current data protection regime, codified
throughout Europe by the provisions of the EU
General Data Protection Regulation (the
GDPR), provides that personal data cannot be
transferred outside the EEA unless adequate
safeguards are in place. Data can flow freely to
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third countries if the European Commission
judges there to be sufficient protection for this
data in the destination country. If the
Commission assesses that an ‘adequate’ level of
data protection is in place, an Adequacy
Decision is granted for the third country,
allowing EU businesses and public authorities to
transfer relevant personal data without having to
satisfy themselves that sufficient safeguards are
in place each time data is transferred.
The White Paper provides that an adequacy
decision for the UK would be a starting point
for future data protection relations between
the UK and the EU, but that this should also be
supplemented in certain ways. In particular,
the UK is seeking ongoing cooperation
between the Information Commissioner's
Office (ICO) in the UK and the other EU
regulatory authorities. The White Paper does
not specify the details of any such ongoing
cooperation, but it is possible that the UK
Government is seeking for the ICO to be able
to continue, for example, to be a lead
supervisory authority for multi-national
organisations headquartered in the UK.
Without this kind of cooperation, cross border
European companies may need to deal with
multiple EU regulatory authorities with respect
to data protection compliance.
The UK states in the White Paper that it is
ready to begin preliminary discussions on an
adequacy assessment but timing may prove to
be a decisive factor in this respect. Adequacy
decisions have historically taken a number of
years to be approved by the Commission and
the UK may therefore find it difficult to achieve
its objectives in the timeframe available.
Disputes
Private Disputes
The short section on civil judicial cooperation
echoes the aims set out in the Government’s
Framework for the UK-EU Partnership
published on 13 June (see accompanying
section: Disputes).
The White Paper recognises the benefits of
civil judicial cooperation for both the UK and
the EU, including that it gives businesses legal
certainty in the event of disputes and makes
them more confident trading across borders. It
says, uncontroversially, that the future
relationship between the UK and the EU
should protect these advantages.
The White Paper reiterates the Government’s
intention to seek to participate in the Lugano
Convention post-Brexit, noting however that
“while the UK values the Lugano Convention”,
some of its provisions have been overtaken (a
reference, no doubt, mainly to the stronger
protections for exclusive jurisdiction clauses

under the recast Brussels Regulation) and it is
limited in scope. It adds that the UK is keen to
explore a new bilateral agreement with the EU,
which would cover a coherent package of rules in
civil, commercial, insolvency and family matters.
State to State Disputes
The White Paper includes the UK
Government’s proposal for the resolution of
disputes between the UK and the EU under
what the UK Government views as an
“Association Agreement”. This Association
Agreement would form the institutional
framework for the relationship with a number
of separate agreements (the majority falling
within this institutional framework), each
covering different elements of economic,
security and cross-cutting cooperation.
Under the institutional framework there would
be a UK-EU Governing Body, and under that
Governing Body and answerable to it, a Joint
Committee which would be responsible for the
effective and efficient administration of the
agreements. The Joint Committee, “through
regular and structured dialogue”, would seek
to prevent disputes arising, or otherwise play a
role in resolving them.
The White Paper emphasises the potential for
resolution of disputes through dialogue and
non-formal means. However, it also outlines a
potential dispute resolution process to ensure
that the obligations contained in the
institutional framework and agreements can
be enforced if needed.
The UK’s proposal puts forward the following
framework:
1. Informal discussions.
2. A formal dispute to be raised in the Joint
Committee.
3. Negotiation for a set period of time in the
Joint Committee.
4. Where the Joint Committee does not
resolve the dispute, “[i]n some cases,” an
independent arbitration panel to be
established including members from both
parties. In some instances the panel might
include specialist expertise eg sectoral
knowledge.
5. Where the dispute relates to interpretation
of rules within an agreed common rulebook,
there should be the option for a referral to
the CJEU for an interpretation (either by
mutual consent from the Joint Committee,
or from the arbitration panel): “The CJEU
would only have a role in relation to the
interpretation of those EU rules to which the
UK had agreed to adhere as a matter of
international law“. The CJEU would not itself
resolve the dispute: the Joint Committee or
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arbitration panel would have to resolve the
dispute in a way that was consistent with
the CJEU’s interpretation.
6. This process would be separate to other
routes the parties might have for resolving
disputes in other international agreements,
e.g. under the auspices of WTO.
The White Paper also considers the possibility
of non-compliance. It notes that a party may
take measures to mitigate harm in a way that is
(i) proportionate to the scale of the breach; (ii)
temporary and only in effect for, or related to,
the period of non-compliance; and (iii) localised
to the extent possible to the area of the future
relationship that the dispute concerned. It
further notes that such measures could include
financial penalties and suspension of specific
obligations. The proportionality and duration of
the measures should be subject to challenge by
way of arbitration. The White Paper notes
examples of agreements which include financial
compensation – such as a number of US trade
agreements – and also refers to the provisions
of the EEA Agreement which allow for
suspension in the case of non-compliance.
The White Paper does move towards the EU’s
position released in March 2018, that the CJEU
has, under the EU Treaties, an exclusive right to
determine matters of EU law. The inclusion of a
preliminary reference procedure (to be used by
either the Joint Committee or an independent
arbitration panel) is therefore a concession to
the EU (albeit that the UK could block a
reference at Joint Committee level, as it would
require mutual consent). The preliminary
reference procedure is to be available in limited
circumstances – where the rules in dispute form
part of an agreed common rule book. In such
circumstances, prohibiting divergence of
interpretation from rules based on EU law is
arguably in the interests of both sides.
Whilst offering a framework for potential
agreement in principle, further detail will be
required to indicate how the dispute resolution
framework will operate in practice. For
example, not all disputes between the UK and
EU will be referable to arbitration but it is yet to
be determined which types of disputes could
only be resolved by the Joint Committee.
Employment
The White Paper confirms that existing workers'
rights enjoyed under EU law will continue to be
available in UK law on the day of withdrawal.
The White Paper also includes a proposal that
the UK and the EU commit to the non-regression
of labour standards and to uphold their
obligations deriving from International Labour
Organisation commitments; this mirrors EU
proposals in the context of requiring a 'level
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playing field'.
Energy Regulation
The White Paper states that the UK is seeking
'broad cooperation' with the EU on energy
including trading arrangements, cooperation
with EU agencies and data sharing and is
exploring options for the future energy
relationship.
Internal Energy Market (IEM)
The EU issued a notice to stakeholders on 27
April 2018 on the UK’s withdrawal of the EU
and the IEM which set out, from the EU's
perspective, the implications of the UK leaving
the EU (and as a consequence the IEM)
without the status quo transitional period
envisaged in the draft Withdrawal Agreement
or any agreement on the future relationship. In
other words it is a description of what the EU
considers to be the position if the UK is treated
as a third country in relation to energy. It
assumes that if the UK leaves the IEM:
••UK Transmission System Operators (TSOs)

would not be party to the Inter-Transmission
System Operator Compensation Mechanism
and would be required to pay transmission
system usage fees;

••UK TSOs would require certification to

continue activities within the EU;

••UK TSOs would cease to participate in the

single allocation platform for forward
interconnection capacity, the European
balancing platforms and the single
day-ahead and intraday coupling; and

••UK based wholesale power and gas market

participants (and any other third country
market participants who are registered in
the UK) would need to register with a
national energy regulatory authority in an
EU Member State in which it is active in
order to continue to trade.

The White Paper discusses two options for the
UK's future relationship with the EU in respect
of the IEM:
(i) remain in the IEM and adopt a common
rulebook on the technical rules for
electricity trading, for example, market
coupling mechanisms and the single
allocation platform as well as adopting a
consistent approach to carbon pricing
(which could be delivered through the EU
ETS) (however, the UK does not believe it is
necessary to adopt a common rulebook on
wider environmental or climate change
issues); or
(ii) leave the IEM and put in place systems for
trading over interconnectors and explore

options for the UK energy market (and
note, as discussed below, that the impact
on the island of Ireland Single Electricity
Market (SEM) should be carefully
considered in this context).
It is not clear from the White Paper whether the
UK perceives the trading framework of the IEM
as distinct to the overall framework of regulation
that makes up the IEM and is consequently only
proposing to adopt the trading framework of the
IEM under option (i) above (although, equally, it
is not clear that the EU would accept this
approach). The White Paper sets out a number
of other considerations/options in this area and
it is unclear how these additional considerations
would interface with a decision to remain within
the IEM. For example, the White Paper states
that the UK also wants to explore options for the
continued participation in the Inter-Transmission
System Operator Compensation Mechanism to
entitle UK TSO's to receive compensation for
hosting cross-border flows on their networks
and, whilst the White Paper does not address
this point specifically, it seems likely that the UK
will seek to avoid any transmission system use
fees for imports and exports to and from the UK.
The UK would also like to see continued
membership of UK TSOs in the European
Networks of Transmission System Operators for
Electricity (ENTSO-E) and Gas (ENTSO-G).
These bodies deal with technical aspects of
the transmission system such as the
development of network codes.
Further, the UK is also looking to implement
reporting obligations in the UK that will not
differ substantially to those under REMIT in
the EU. The White Paper is unclear as to
whether the UK intends these UK-based
reporting obligations to apply if it opts to
remain in the IEM and how any such UK
reporting obligations would interface with the
REMIT regime.
Single Electricity Market on the island
of Ireland
The White Paper states that the UK is
committed to facilitating the continuation of
the SEM between Northern Ireland and Ireland.
Whilst the White Paper alludes to the UK
working with the EU to ensure that the SEM is
maintained in any future scenario, the White
Paper does not specifically address a scenario
in which the UK does not stay within the IEM
(see above). In such a scenario, for the SEM to
remain in place, Northern Ireland would need
to remain subject to EU law in the field of
energy and legislate for any new European
legislation, as any regulatory divergence
between the EU and Northern Ireland would
have a negative impact on SEM or at the very
least create issues for its continued

BREXIT: LEAVING THE EU – THE WHITE PAPER

governance. It would also not be clear,
depending on the shape of the overall future
relationship, what the jurisdiction of European
agencies or the CJEU would be in Northern
Ireland for issues relating to the SEM.
Nuclear
The UK envisages a civil nuclear relationship
with Euratom based on a comprehensive
nuclear cooperation agreement between
Euratom and the UK. This is a clear policy
statement that a nuclear cooperation agreement
is the UK's preferred route to a continued
relationship with Euratom as opposed to an
associate agreement under article 206. The
approval of such a nuclear cooperation
agreement would only require the approval of a
qualified majority of Member States in the EU
Council. The White Paper sets out that the
nuclear cooperation agreement would include:
••a cooperation mechanism in respect of

technical information exchanges, joint
studies and consultation on regulatory or
legislative changes;

••association with the Euratom Research and

Training Programme;

••ensure the validity of nuclear supply

contracts post-exit (or seamless re-approval
(to the extent required));

••minimise barriers and simplify export

control arrangements;

••technical cooperation on nuclear safety

including continued notification and
information sharing arrangements on
radiological events and monitoring with the
UK participating in EU systems such as
ECURIE and EURDEP; and

••cooperation and information-sharing with

the European Observatory on the Supply of
Medical Radioisotopes.

Financial Services
The proposals in the White Paper for financial
services are more developed than for services in
other sectors (see the Trade in Goods and
Services section of this guide), no doubt given
their importance for the UK economy. There is a
clear recognition that the existing mutual
recognition regime (known as passporting)
cannot continue and also that decisions on
access to each party's market must be
autonomous. However, the UK is seeking
coordination and cooperation.
The starting point proposed by the UK is that
there should be reciprocal recognition of
equivalence under all material components of
the EU and UK financial services frameworks
(building on existing EU third country regimes to
create a more comprehensive arrangement),
taking effect at the end of the implementation
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period. This is justified by the fact that the
existing degree of alignment and cooperation is
greater than with any third county and that the
conditions for a (non-discriminatory) recognition
of equivalence must be considered fulfilled.
However, the UK goes on to propose that
although future determinations of equivalence
would be an autonomous matter for each party,
the new arrangement should include provisions
through the bilateral arrangement for:

parties should also commit to long term stability
and avoid unilateral changes that narrow the
terms of existing market access regimes, other
than in exceptional circumstances.

••common principles for the governance of

UPC and Unitary Patent

the relationship;

••extensive supervisory cooperation and

regulatory dialogue; and

••predictable, transparent and robust

processes.

Common principles for the
governance of the relationship
It is proposed that the UK and the EU would
set out a shared intention to avoid adopting
regulations that produce divergent outcomes
in relation to cross-border financial services.
To this end the UK-EU arrangement should
include common objectives, such as
maintaining economic relations of broad
scope, preserving regulatory compatibility, and
supporting collaboration – bilaterally and in
multilateral fora – to manage shared interests
such as financial stability and the prevention of
regulatory arbitrage.
Extensive supervisory cooperation
and regulatory dialogue
On the basis of these principles, it is proposed
that a structured consultative process of
dialogue at political and technical level take
place so as to allow equivalence to be
maintained over the long term.
In parallel there would be close cooperation in
supervision, including reciprocal participation
in supervisory colleges.
Predictable, transparent and robust
processes
The application of this enhanced equivalence
regime would be based on a mix of autonomous
and agreed processes providing business a
degree of transparency and certainty.
There would be transparent methodology for
assessing equivalence based on clear and
common objectives. There should be a
requirement to consult with stakeholders and
possibly have recourse to expert panels. The
parties should be entitled to withdraw
equivalence but be required to consult and seek
possible solutions to maintain equivalence. If
this fails, there should then be clear and
sufficient timelines and notice periods and
safeguards for acquired rights, financial stability,
market integrity and consumer protection. The

Intellectual Property
The White Paper includes a limited number of
proposals relating to intellectual property and
cyber security.

The UK intends to explore staying in the
Unified Patent Court (UPC) and Unitary Patent
system post-Brexit. The UK will work with the
Member States that have signed up to the UPC
Agreement to ensure that the UPC Agreement
can continue on a firm legal basis.
Future Co-operation on intellectual
property
The White Paper re-emphasises that
arrangements on future co-operation on
intellectual property are recognised as
important to provide confidence and security
to rights holders operating in and between the
UK and the EU.
Prior to the White Paper, the draft Withdrawal
Agreement (as supplemented by the Joint
Statement on 19 June 2018) sets out the text
(highlighted in green in the draft) agreed
between the Commission and the UK at
negotiator level, in relation to the replacement
of EU-wide rights with equivalent UK rights,
which may indicate that there will be
substantive future co-operation.
Cyber Security
The UK and EU will need to continue to
co-operate on cyber security to counter cyber
threats. It is proposed that here will be close
collaboration between the UK and the
Network and Information Security (NIS)
Cooperation Group, Computer Security
Incident Response Team (CSIRT) Network
(created under the NIS directive) and the
European Union Agency for Network and
Information Security (ENISA).
While the UK’s desire to remain involved in the
EU cyber security apparatus is welcome, no
details of the legal mechanisms by which this
will be achieved are provided at this stage.
Geographic Indications
The UK will establish its own Geographical
Indications (GIs) scheme to provide
continuous protection for UK GIs in the UK
and protection for new GIs applied for by UK
and non-UK applicants.
The provisions in the draft Withdrawal
Agreement relating to GIs have not yet been
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agreed at negotiator level. However, the White
Paper states that the UK wants equivalence
arrangements on a broad range of food policy
rules, including GIs, noting that GIs provide
legal protection against imitation and
misrepresentations about quality or
geographical origin for agri-food products that
have a strong traditional or cultural connection
to a particular geographical area. The UK will
establish its own GI scheme consistent with
(and going beyond) the provisions of the WTO
Agreement on Trade-Related Aspects of
Intellectual Property (TRIPS). The new scheme
is to provide a clear and simple set of rules on
GIs and continuous protection in the UK for
UK GIs, notwithstanding exit from the EU. The
scheme will be open to new applications from
both UK and non-UK applicants.
Media
Country of origin
In the context of broadcasting, the Audiovisual
Media Services Directive (AVMS Directive) is
currently the main piece of legislation
governing the operation of broadcasters in the
EU and the "country of origin" principle is at
the core of the directive. It provides that in
order for a company to broadcast audiovisual
media services across the whole of the EU, it
must only be licenced by a single national
regulator and comply with the regulatory
standards of the Member State in which it is
established. The White Paper acknowledges
the economic and cultural importance of the
audiovisual media sector both for the UK and
the EU but also confirms that the country of
origin principle for broadcasting will no longer
apply as a result of the UK leaving the Single
Market. Whilst it states that “the UK is seeking
the best possible arrangements for this
sector”, the UK Government does not provide
any further details of what such arrangements
might entail. The White Paper therefore brings
little prospect of ending the uncertainty faced
by UK broadcasters operating across the EU,
as well as EU broadcasters licenced in the UK,
with regards to the options that the UK
Government will seek in order to allow
continued "transfrontier broadcasting"
following Brexit.
The Commercial Broadcasters Association
(COBA), the UK industry body for
multichannel broadcasters and on-demand
services, called for "urgent clarity" on the deal
that the UK Government is intending to secure,
and including on the urgent issue of whether
there will be a post-Brexit transition period
that will retain the status quo for broadcasters
licensed in the UK. It also warned that
broadcasters cannot wait until the March 2019
"cliff edge" to begin activating any contingency
plans. COBA considers that companies will
require six to nine months to execute on plans
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to move to a new jurisdiction and that means
they would need to start implementing such
plans by the end of this summer at the latest.
Without more certainty, there is therefore a
real risk of an impending mass exit of
broadcasters licenced in the UK who will be
forced to reluctantly restructure their European
operations and become licenced in a different
Member State. The UK's position as Europe's
leading international broadcasting centre may
change if the UK Government does not provide
the necessary guidance as soon as possible.

UK taking back control of its borders and
controlling and reducing net migration into the
UK. It proposes reciprocal arrangements with
the EU, including to support businesses by
permitting specified intra-corporate transfers
across Europe and short-term business trips
without visa requirements (although no details
are provided). It is also seeking a broad system
for mutual recognition of professional
qualifications.

European works quotas

The White Paper reconfirms the Government's
commitment that upon its withdrawal from
the EU, the UK will leave the Customs Union.
In order to achieve its goal of "the most
frictionless trade possible in goods between
the UK and the EU", the government proposes
the establishment of a free trade area for
goods, with one of the key components of this
proposal being the phased introduction of a
new 'Facilitated Customs Arrangement' (FCA)
(see the Trade in Goods and Services section
of this guide).

Under the current AVMS Directive,
broadcasters must devote at least 50% of
their viewing time to "European works".
Video-on-demand services are also required
to promote the production of and access to
"European works". Under the recently agreed
amendments to the AVMS Directive,
video-on-demand services are now subject
to strengthened obligations and must ensure
they have at least a 30% share of European
content in their catalogues. This is intended
to bring more equality with the obligations
for linear broadcasting and is expected to
lead to a broader and more diverse offering
for Europeans.
"European works" include works originating in
an EU member state, which, theoretically, would
not cover the UK in a Brexit scenario. However,
in its White Paper, the UK Government stated
that the European works content quota applies
to works which originate in Member States, as
well as non-EU European countries which are
party to the European Convention on
Transfrontier Television of the Council of
Europe (CTT). The EU has also confirmed that
it shares this view. The UK’s position as a party
to the CTT will not be affected by the UK’s
withdrawal from the EU, and therefore, the UK
will continue to be able to treat audiovisual
works originating in the UK as "European
works". This is a welcomed development
because in the alternative, the value of UK
content post Brexit could have been negatively
affected as it would not have counted towards
any European works quotas. It will also remain
to be seen whether the UK will continue to apply
or vary those quotas that currently exist and
this is something that may be considered at a
local level by Ofcom and the UK Government.
Migration
The White Paper confirms that the UK
Government intends, post- Brexit, no longer to
abide by the principle of free movement and
instead to impose UK controls over EU citizens
wishing to come and work in the UK. The White
Paper states that any mobility arrangements
after any transitional period will be consistent
with the ending of free movement and with the

Tax

As if in a combined customs territory with the
EU, the FCA would involve the UK applying the
EU's tariffs and trade policy for goods intended
for the EU. The UK would apply its own tariffs
and trade policy for goods intended for
consumption in the UK. This mirroring of the
EU's customs approach at its external border
aims to ensure that goods entering the EU via
the UK have complied with EU customs
processes and the correct EU duties have been
paid. Crucially, this would remove the need for
customs processes between the UK and the
EU, including customs declarations and routine
requirements for rules of origin.
In practice, when goods reach the UK border, if
it can be "robustly demonstrated" by a trusted
trader that those goods are destined for the
UK, the UK tariff will apply, and, equally, if it
can be shown that they are destined for the
EU, the EU tariff will be applied. If such robust
demonstration is not forthcoming at the UK
border, the higher of the UK and EU tariffs will
be imposed, and a repayment of the difference
between the two tariffs would be made at a
future date if the destination of the goods is
later identified to be a lower tariff jurisdiction.
It is proposed that any duties charged at the EU
rates which are collected in the UK are remitted
to the EU using a 'tariff revenue formula', which
would take account of goods destined for the UK
entering via the EU, and goods destined for the
EU entering via the UK. However, the White
Paper clearly states that "the UK is not
proposing that the EU applies the UK's tariffs
and trade policy at its border for goods intended
for the UK".
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This aspect of the FCA appears to be at odds
with an amendment to the Taxation
(Cross-border Trade) Bill (the Customs Bill)
which was passed by a narrow majority in its
third reading in the House of Commons on 16
July 2018. The amendment provides that the UK
may not account for any duties collected by it to
the EU unless the arrangement applies
reciprocally and the EU accounts to the UK for
duties it collects on the UK's behalf. The
Government denies that the amendment is
inconsistent with the White Paper, citing the
tariff revenue formula, which will take account of
goods entering the UK via the EU, as the basis
for a reciprocal arrangement in the White Paper.
To ensure that new declarations and border
checks between the UK and the EU do not
need to be introduced for VAT and Excise
purposes, the White Paper also proposes the
application of common cross-border
processes and procedures for VAT and Excise
with regard to goods.
The Customs Bill was also amended during its
third reading to effectively require the UK to
have a separate VAT regime from the EU. The
amendment removed a specific power which
would have enabled HMRC to make
regulations to charge VAT on goods arriving in
the UK from any territory or union with which
the UK established a customs union as
acquisitions rather than imports. The
obligation to charge import VAT rather than
acquisition VAT would mean payment of VAT
at the point of entry and consequently
increased administration at the border. The
Government justified its support for this
amendment on the basis that the White Paper
does not propose a customs union with the EU
and therefore its removal will not be
inconsistent with the future economic
partnership proposed by the Paper.
One further necessary aspect of the proposed
free trade area for goods between the UK and
the EU would be an agreement not to impose
tariffs, quotas or routine requirements for
rules of origin on any UK-EU trade in goods.
The Government further confirms that the
White Paper's proposal for the UK's future
economic partnership with the EU would not
fetter its sovereign discretion on tax, including
to set direct or indirect tax rates, and to set its
own minimum tax rates.
Technology and Telecoms
The White Paper contains out the following
proposals relating to digital trade with the EU
in telecommunications and digital
infrastructure:
••joint commitments to an open and

liberalised electronic communications
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sector allowing for fair, equal and
competitive access for UK and EU
businesses to public telecoms services and
networks; and
••continuing to share cyber threat information

to ensure the UK’s and the EU’s infrastructure
is robust, resilient and able to adapt to
evolving threats online or to digital
infrastructure.

Although the UK will no longer be part of the
EU's Digital Single Market (DSM), it is clear
that the UK Government is focussed on
maintaining a relationship with the EU which
will encourage competition and foster efficient
investment in digital infrastructure by enabling
adequate access to and interconnection of
networks and interoperability of services in the
interest of end users.
It is expected that the UK Government will
also seek to ensure that, post-Brexit, the UK is
closely aligned to a number of the core
principles from the reforms to the EU telecoms
rules currently being undertaken as part of the
DSM. This includes, for example, the new rules
which will ensure the availability of 5G radio
spectrum by end of 2020 in the EU and
provide operators with predictability of
spectrum licensing. The deployment of 5G
simultaneously across both the EU and the UK
will be particularly important to support the
development of 5G services and applications
such as autonomous vehicles, eHealth and the
internet of things which will need to
interconnect and work together seamlessly.
On the other hand, the UK may use this as an
opportunity to diverge from the EU positon
where the challenges tend to be more locally
driven. The new rules relating to the roll-out of
new, very high capacity fixed networks may be
an example of that.
Trade in Goods and Services
At the core of the White Paper and the UK
Government's proposal for the establishment
of an economic partnership between the UK
and the EU is the establishment of a free trade
area for goods which is intended to avoid
friction at the border, preserve economic
prosperity and allow commitments with
respect to the border between Northern
Ireland and the rest of the island of Ireland to
be respected. It is accompanied by proposals
for far-reaching cooperation in numerous
areas (many of which will facilitate trade in
services) and a new institutional framework.
The Facilitated Customs Arrangement
(FCA)
The White Paper describes the idea behind the
FCA as being that the EU and the UK should be
"as if in a combined customs territory". In order

to remove the need for customs processes
between the UK and the EU, including customs
declarations, routine requirements for rules of
origin, and entry and exit summary
declarations, the UK would commit to apply the
EU’s tariffs and trade policy for goods intended
for the EU and its own tariffs and trade policy
for goods that can be "robustly demonstrated"
to be intended for consumption in the UK.
The UK claims that in practice the latter regime
would apply to finished goods and that only in
the case of intermediate goods will it have to
apply the possibly higher EU requirements at
its external border and provide for a refund of
duties once it is demonstrated that the goods
have remained in the UK.
A large number of existing and to be developed
mechanisms are envisaged to make this system
workable ranging from the application of a
"trusted trader" scheme to extensive
cooperation including data sharing and the
application of "future advances in technology".
In addition, it is recognised that a tariff revenue
formula will be needed in order to share tariff
revenue equitably between the UK and the EU
(presumably based on consumption data).
The UK appears to accept the FCA will not be
operational immediately but introduced in
phases. Pending the operational readiness of
the FCA, it is implicit (but not stated) that the
UK will need to stay in a traditional customs
union with the EU.
The other components of the new free trade
area would be:
••no tariffs or quotas on all goods

(manufactured goods, agricultural, food and
fisheries products) between the UK and EU;

••no routine requirements for rules of origin

between the UK and EU; and

••"cumulation" of origin with current and future

Free Trade Agreement (FTA) partners. This
would allow EU content to count as local
content in UK exports to its FTA partners for
rules of origin purposes, and UK content to
count as local content in EU exports to its
FTA partners and also allow "diagonal
cumulation" making UK, EU and FTA partner
content interchangeable in trilateral trade.

The combination of the FCA with the absence
of tariffs, quotas and rules of origin comes close
to constituting a customs union (which is
defined in Article XXIV:8(a) of the GATT as
comprising “the substitution of a single customs
territory for two or more customs territories”
and the elimination of substantially all “duties
and other restrictive regulations of commerce”
between the constituent territories).
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The purpose of the complex and yet to be
developed arrangements described above
compared to a simple traditional customs
union is to allow the UK the freedom to
negotiate its own free trade agreements with
other countries around the world. Even if the
close alignment and cooperation with the EU
reduces the scope for concessions to be made
to third countries that differ from what the EU
is prepared to offer, it is hoped that there will
still be sufficient margin of manoeuvre for an
independent UK trade policy.
The Common Rulebook for
Manufactured goods
To facilitate trade between the EU and the UK,
the UK proposes the establishment of
"common rulebooks" and to commit to update
these rulebooks as EU law develops. If the UK
should decide not to incorporate new relevant
EU law in the future, it accepts that this would
have consequences (penalties or partial
exclusion from access to the single market).
For manufactured goods the objective is to
include in the common rulebook not only rules
that are necessarily checked at the border but
all those that are needed to preserve the
existing integrated supply chains. One of the
examples highlighted in the White Paper is
that of mutual recognition of type approvals
for motor vehicles and their parts.
Similarly, the UK proposes that arrangements
would be developed to ensure that tests and
conformity assessment would be mutually
recognised (and so not need to be duplicated).
The UK is also seeking active participation in
EU agencies (a voice but not a vote) together
with access to their IT systems. In particular,
it requests:
••that the UK become a third-country member of

the European Aviation Safety Agency (EASA),
as is already the case with Switzerland;

••that UK businesses be enabled to register

chemicals directly with the European
Chemicals Agency (ECHA); and

••that UK regulators be able to act as a

"leading authority" for the assessment of
medicines at the European Medicines
Agency (EMA).

These are ambitious demands and are likely to
be subject to long and difficult negotiations.
The EU is attached to the integrity of the single
market and allowing more third country
participation in its functioning will create a
troubling precedent.

BREXIT: LEAVING THE EU – THE WHITE PAPER

Agriculture, Food and Fisheries
Products
In relation to agri-foods, the UK is proposing
that the common rulebook only apply to rules
that must be checked at the border such as
sanitary and phytosanitary rules, which
safeguard human, animal and plant health.
Rules relating to wider food policy, such as
marketing rules that determine how agri-food
products can be described and labelled are
said not to require border checks and to best
be enforced where the products are marketed.
The UK says that it will be seeking the same
sort of equivalence regime as is provided for
organic production rules in agreements with
Canada, Chile, Israel, Japan, the Republic of
Korea, Tunisia, the US and New Zealand.
However, it appears to want the equivalence
concept to be applied also in other areas.
The UK includes rules on Geographical
Indications (GIs) in this category of wider food
policy and announces that it will be
introducing its own regime which will provide
continuity of protection for UK GIs in the UK
and be open to new applications from all
applicants. Significantly, nothing is said about
continuity of protection for GIs from other
Member States and the UK appears to be
reserving this as a negotiating chip. The EU has
designated this a withdrawal rather than a
future relationship issue. GIs are a politically
sensitive issue for the EU.
The UK is specifically proposing to leave the
Common Agricultural Policy (CAP) and the
Common Fisheries Policy (CFP) and develop
its own rules relating to domestic production.
Interestingly, it recalls the EU’s view as
expressed at the WTO that direct payments
under CAP are not "market distorting"
suggesting that tariffs or trade defence
instruments should not be applied as a result
of differing subsidy regimes.
However, there is a suggestion that the
production policies in Northern Ireland may be
more closely aligned with those of the Republic
of Ireland.
Services
The UK’s proposals for free trade in services
are less ambitious and more sector specific
than what is proposed for goods and there is
no reference to the concept of common
rulebooks. Building on precedents in other
agreements, it is proposed that the economic
partnership include:
••general provisions that minimise the

introduction of discriminatory and
non-discriminatory barriers to

establishment, investment and the
cross-border provision of services, with
barriers only permitted where that is agreed
upfront;
••a system for the mutual recognition of

professional qualifications, enabling
professionals to provide services across the
UK and EU (based on EU's Mutual
Recognition of Qualifications Directive);

••additional, mutually beneficial arrangements

for professional and business services; and

••a new economic and regulatory

arrangement for financial services.

The most developed proposals are for financial
services given their importance for the UK
economy. See the Financial Services section of
this guide for further information.
In addition, for further information, including
the EU's reaction to the UK Government's
proposals see accompanying section: Trade,
the new relationships and our latest View from
Brussels.
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IMPACT FOR BUSINESS

Aviation
Traffic rights are one of the biggest issues facing the aviation industry
post-Brexit, potentially impacting airlines, airports and other industry
participants both in the UK and also overseas. The EU is a liberalised
aviation market, meaning that any airline owned and controlled by
nationals of EU Member States is free to operate anywhere within the
EU without restrictions on capacity, frequency or pricing. Additionally,
EU carriers are able to take advantage of the traffic rights contained in
the many air service agreements that the EU has negotiated on behalf
of all Member States with non-EU countries. This includes, most
significantly, the EU-US open skies agreement which enables airlines
from the EU and US to fly between the EU and US.

Once the UK leaves the EU (following the
agreed transition period), the UK will need
to have in place other ways of obtaining
European and overseas traffic rights for UK
owned and controlled airlines.

concerning common safety and environmental
rules at the EU level. The alternative option
would be for the UK to negotiate a bilateral
aviation agreement with the EU, as Switzerland
has done.

For EU traffic rights, the UK has two main
options. One option would be for the UK
to continue its membership of the European
Common Aviation Area (ECAA), which
extends the liberalised aviation market across
EU Member States and beyond to other
European countries, such as Norway. However,
this option would require the UK to continue to
accept substantially all EU aviation law. The UK
has so far remained silent as to its willingness
to pursue this option, although it has recently
confirmed its desire to remain a member of
the European Aviation Safety Agency (EASA),

For traffic rights to non-EU markets where
the UK currently benefits from traffic rights
negotiated by the EU on behalf of all Member
States, the UK has so far focused its efforts on
negotiating its own bilateral air service
agreements with non-EU countries. Formal
negotiations with the US in particular,
concerning a bilateral arrangement to replace
UK participation in the EU-US open skies
agreement, began in earnest at the beginning
of this year, as well as with other countries such
as Canada.
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“Traffic rights are one
of the biggest issues
facing the aviation
industry post-Brexit,
potentially impacting
airlines, airports and
other industry
participants both in the
UK and also overseas”

Until new arrangements are agreed with the
EU and other countries, however, there is no
certainty that UK owned and controlled airlines
will enjoy the same traffic rights and benefits
as EU-owned airlines both within the EU and in
other jurisdictions (and indeed it is anticipated
that the EU may not be willing to grant UK
carriers the ability to operate without
restriction between Member States which
are granted to EU carriers). Similar concerns
also rest with non-UK owned and controlled
airlines that wish to continue operating in the
UK. A number of airlines have chosen to take
contingency measures in response. easyJet,
for example, has recently established a new
airline, easyJet Europe, headquartered in
Vienna, which will enable easyJet to continue
to operate within the EU post-Brexit under
existing EU traffic rights. Meanwhile, Ryanair
has applied for an air operator’s certificate
from the UK CAA to enable it to continue
operating in the UK.

KIM DIETZEL
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Asset management
Investment funds
We consider that the UK leaving the EU may have a substantial impact
on the management and marketing of investment funds. The regulatory
environment within which funds and fund managers based in the UK
operate is derived to a significant extent from EU rules and regulations.
Central to fund management and marketing are Directives and
Regulations such as the UCITS (Undertakings for the Collective
Investment in Transferable Securities) Directives, MiFID (Markets
in Financial Instruments Directive) and the AIFMD (Alternative
Investment Fund Managers Directive).

A significant proportion of funds managed out
of the UK take the form of UCITS, which benefit
from a European cross-border passport. To the
extent a UK UCITS is marketed widely across
the EEA, there is potential for substantial
disruption once the passport no longer applies
to such UK UCITS. Where a UK UCITS is
marketed primarily within the UK, the scope
for disruption is less. In both cases however,
UCITS would likely lose their designation,
because UCITS are a creation of EU law
(indeed they would likely be characterised
as alternative investment funds, similar to
their domestic counterpart, the non-UCITS
retail scheme).
Alternative investment funds (AIFs)
established in the UK with UK managers

also benefit from a marketing passport under
the AIFMD (facilitating access to professional
investors across the EEA). To the extent any
AIF relies on EEA wide marketing then, as for
UCITS, there would be scope for material
disruption. For AIFs that are marketed mainly
in the UK or into countries relatively open to
the marketing of AIFs established or managed
outside the EEA, then the impact of Brexit
would be less damaging insofar as such AIFs
can continue to be made available in the UK
and those EEA countries. There are questions
however regarding the continuing ability of
client/investor teams that are sitting in the
UK to service EU27 clients. Some of the EU
27 consider promotional activity to be
regulated and requiring a passport.
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In addition to the marketing issues noted
above, a loss of the management passport
could also cause significant issues for UK
based managers. A loss of the ability of UK
managers to manage EU-domiciled funds,
whether directly or through delegation
arrangements will likely be of serious concern
to managers who currently make use of that
passport (to the extent that the local regimes
in such countries do not anyway allow for
management by non-EU managers). This issue
may be most acute if and when/if the AIFMD
begins to make overseas management of EU
AIFs more highly regulated, pursuant to its
controversial 'third country' provisions.
In the medium to long term, therefore, asset
managers could re-evaluate the benefits of
operating from the UK and establishing funds
in the UK, where there is a need to raise capital
widely across the EEA. Others may already
have split their business between UK and EU
regulated entities and be well placed to deal
with the change with less disruption.
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Non-pooled clients
(segregated accounts)
Many asset managers, in addition to managing
and marketing pooled vehicles (be they UCITS
or AIFs), will manage accounts for individual
clients (typically on a discretionary basis).
Some of these will be clients based outside
the UK.
The issues that asset managers will face
in relation to this line of business are similar
to those that will be faced by banks in relation
to their MiFID business. For further details,
see the accompanying section: Banking and
Investment Firms. In short, there are access
options that may be made available to asset
managers for their MiFID business that would
allow them to continue to provide services
to clients based in the EU. These options,
however, are not necessarily complete
solutions and there is some material
uncertainty in relation to when and how
these will become available.

On the other hand, however, increasingly
prescriptive EU rules and regulations have
been cited as putting London at a competitive
disadvantage in comparison to jurisdictions
like the US (for example with respect to
remuneration restrictions). Once the
uncertainties in the short term are addressed,
over the long term Brexit may result in a more
industry-friendly regulatory framework without
some of the more burdensome EU provisions,
thereby making the UK more attractive for
management operations. There can, however,
be no guarantee that more industry-friendly
regulation will be promulgated.
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“Over the long term
Brexit may result in a
more industry-friendly
regulatory framework
without some of the
more burdensome EU
provisions, thereby
making the UK more
attractive for
management
operations.”
NIGEL FARR

Banking and investment firms
The UK exit from the EU will have a significant impact on the financial
services sector both in the UK and more widely. The nature and extent
of that impact will depend on the model of EU-UK co-operation
adopted as an alternative to EU membership. While the UK Prime
Minister ruled out remaining in the Single Market, achieving political
agreement in the UK and the EU to alternative arrangements remains
challenging. In response to the uncertainly, businesses have begun to
prepare for UK withdrawal from the EU. For many, given the ongoing
uncertainly, the most prudent approach may be to work on the basis
of a 'no deal' or 'hard Brexit' scenario.

The Financial Conduct Authority (FCA) first
made a statement on 24 June 2016 reminding
firms and consumers that currently applicable
financial regulation continues to apply until any
changes are made by Government or
Parliament. Since then, senior FCA staff have
given a number of speeches focusing on UK
withdrawal, and the topic has increasingly
featured FCA statements more generally.
In April 2018, following agreement at the EU
Council of 23rd March to a transition or
implementation period, Andrew Bailey, CEO
of the FCA, spoke at the City Week on the
need for financial markets to remain open.

1

He highlighted key challenges posed by Brexit
– contract continuity, data sharing, and the
potential for market disruption to impact on
financial stability. Bailey also reiterated the
remarks of EU Vice President Valdis
Dombrovskis, quoting the Vice President's
remark that the "most important common
objective in relation to Brexit must be to
preserve financial stability". 1 This stark
recognition of the risk which Brexit poses
to the proper function of financial markets
may provide a catalyst for increased
cooperation to reach a workable agreement
for financial services.

https://www.fca.org.uk/news/speeches/brexit-what-does-it-mean-financial-markets-be-open
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The Government has confirmed in its 2017
White Paper that the UK will continue to
support and implement international standards,
and that it will seek to establish strong
cooperative oversight arrangements with the
EU. Some commentators note that the UK
should leave the EU with its domestic financial
services law very closely aligned with that of the
continuing EU, and feel that this alignment
provides a good basis for reaching an agreement
that ensures reasonable continuity. However, as
the cliff edge of Brexit approaches, the time to
prepare a well-crafted, thought-through
arrangement for financial services looks
increasingly tight. While a last minute deal will
likely be greeted with relief on both sides, how a
hastily prepared agreement shapes markets and
cross-border relationships will only become
apparent further down the line.
Access to European markets
Currently, a UK authorised firm has the right
to carry on business in another EEA State, with
or without a branch, provided the requirements
of the Single Market Directive under which the
activities will be carried out are met. This
important 'passporting' right allows UK
authorised firms, including banks, investment
firms, asset managers, (re)insurers, insurance
intermediaries, payment services providers
and E-money firms, free access to EU markets.
Depending on the nature of the exit, leaving
the EU could mean either restricted EU market
access for the UK, with 'third country' status
following an exit, or continued access to EU
markets but without the ability to vote on
financial services legislation, eg, as an EEA/
EFTA member. It is now clear that the UK may
well have no more than third country status
after Brexit, unless either a new long term trade
agreement covering services provides for a
closer relationship or the Government is able
to negotiate a phased process of
implementation that preserves the status quo
until such an agreement comes into effect.
Given the risk that the UK does not retain
continuous market access for its institutions,
businesses will need to consider how to use
their existing EU operations – with good
planning this transition could be effected
relatively smoothly – or whether new
subsidiaries are needed. Without a transition
period the timeline will be challenging, most
particularly for those firms wishing to continue
serving customers across the EU, but have
hitherto passported out of London; it is also
unclear whether regulators in continuing EU
Member States will be able to process a
potentially very significant increase in new
authorisation applications.
2

See guidance from ECB, EBA, ESMA and EIOPA
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Since May 2017, all of the European
Supervisory Authorities (ESAs) and the
European Central Bank (ECB) have issued
materials on entity, activity, and function
relocations from the UK. 2 These materials
typically speak both to firms in the UK who
are considering relocations and to supervisors
in the remaining EU27. Seeking to stave off a
race to the bottom to attract lucrative business
into their territories, the materials tend to
emphasise the need to ensure that so-called
'letterbox' entities are not tolerated. On the
release of the European Securities and Markets
Authority's (ESMA) principles, Steven Maijoor,
ESMA Chair, said: "[Relocating] Firms need
to be subject to the same standards of
authorisation and ongoing supervision across
the EU27 in order to avoid competition on
regulatory and supervisory practices between
Member States."
What 'third country' status means in practice
will need to be considered on a
legislation-by-legislation basis. As an example,
looking forward, the Markets in Financial
Instruments Directive II (MiFID II) allows
EU Member States the option to require third
country firms to establish a branch in that State
before being permitted to provide services
to retail clients and certain professional clients.
This means that UK firms wishing to provide
services to these clients across the EU may
be required to set up branches in different
Member States before being able to do so.
Access to EU eligible counterparties and
certain professional clients may be possible
under MiFID II without establishing a branch,
but this may be subject to uncertainty as it will
depend on a European Commission decision
on equivalence of the relevant UK legislation.
The outcome of equivalence assessments
depends on the extent to which the UK
chooses to replicate provisions in EU
legislation, and on the Commission's general
policy aims, taking into account the
empowering legislation and the EU treaties.
In theory, the closer the UK stays to EU
requirements, the more likely it is to be
assessed as equivalent; the approach that
the UK Government has outlined for the
Withdrawal Act indicates a close
correspondence of UK and EU financial
services regulation will be maintained.
However, it is broadly acknowledged that
the equivalence process is not fully predictable
in terms of outcomes. The Commission retains
an element of discretion in awarding
equivalence to jurisdictions, and may rescind
equivalence decisions in very short term. It is
worth noting that a Commission working
document highlights that: "Equivalence is not
a vehicle for liberalising international trade in
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financial services, but a key instrument to
effectively manage cross-border activity
of market players in a sound and secure
prudential environment with third-country
jurisdictions that adhere to, implement and
enforce rigorously the same high standards
of prudential rules as the EU."3 The nuance
here is that the current Commission views
equivalence as a tool to expedite supervisory
effectiveness rather than as a lever for
promoting global trade. The equivalence
assessment process can be slow, and there
are numerous assessments to be performed
for many jurisdictions – a table produced by
the European Commission scopes out 30
distinct types of equivalence decisions which
have or could be considered in respect of 33
countries (not including the UK) as at the end
of 2015.
The EU granted the USA’s Commodity Futures
Trading Commission (CFTC) equivalence in
relation to the regulation of central clearing
counterparties (CCPs) under EMIR (the
European Market Infrastructure Regulation
on over-the-counter (OTC) derivative
transactions, central counterparties and trade
repositories) in March 2016, some two years
after the Regulation came into application. If
the UK were to be a third country under EMIR,
in the absence of some other negotiated
arrangement, UK CCPs would need recognition
from ESMA (the European Securities and
Markets Authority) in order to continue
offering services to EU financial institutions.
The EU also is considering legislative measures

3

See here
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to move London’s euro-clearing business to
the Eurozone after Brexit, though some
challenge to the EU proceeding unilaterally
with changes to its regime for CCP oversight
has arisen from the CFTC; this may ultimately
prove helpful to the UK.
To maintain full access to EU markets, and
specifically to carry on deposit taking, lending
and payments in the EU, some firms would
need to set up subsidiaries in the EU –
subsidiaries will be able to apply for the EU
passport but being a subsidiary comes with
capital implications which are particularly
burdensome for some activities, eg banking.
For other firms, it could be necessary to move
parts of the firms’ operations out of the UK
into the EU.
Some firms will be able to use existing
subsidiaries, but again there may be capital
implications.
EEA firms
The UK Government has announced that,
if necessary, it will legislate for a temporary
permissions regime to enable relevant
passporting firms and funds to continue to
conduct business. The operation of such a
regime will be for regulators to determine.
In terms of recovery and resolution planning,
and depending on the extent of the UK
commitments under the WTO GATS, EEA
firms might find the UK regulators are more
likely to insist on subsidiarisation and additional
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bail-in capital. The UK has traditionally
accepted branches of banks from third
countries and cannot discriminate against
banks from EEA countries when their countries
become third countries, so blanket
subsidiarisation requirements would involve a
significant change in the UK’s approach to third
country banks in general; although the current
view of the Prudential Regulation Authority
(PRA) is that new non-EEA branches will focus
on wholesale banking, and at a level that is not
critical to the UK economy.
In addition, if the UK left the EU, then Article 55
of the BRRD (Bank Recovery and Resolution
Directive (2014/59/EU)) may require EEA
banks to insert clauses recognising bail-in
powers into their UK contracts, unless
otherwise agreed. The precise scope of this
requirement is under review at EU level and
may become less wide-ranging.
Amendments to rules and legislation
Almost the entirety of UK financial services
legislation over the past 10 years has EU
legislation as its source. The move towards the
European Single Rulebook has also meant that
many EU rules are now directly applicable in
the UK. Much of this law, however, is closely
modelled on earlier UK law.
Existing rules and legislation
The starting point of the Withdrawal Act is
the transposition of existing EU law, which
will then be considered for adaption or
amendment. While it is not difficult to imagine
the swift repeal of particular UK 'bugbears',
such as the bonus cap imposed by the Capital
Requirements Directive IV (CRD IV), and
various other tweaks to rules and legislation,
it seems unlikely, although not impossible, that
the UK exit will trigger a mass overhaul or
repeal of EU-based financial services
legislation, especially in cases where
implementation is recent (eg Solvency II –
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January 2016; MiFID II – January 2018) and
would involve costly systems and operational
changes. Thus UK law is likely to continue to
incorporate most current EU law in this field.
The PRA and FCA handbooks will need to be
amended to take into account the UK’s exit.

“Almost the entirety of
UK financial services
legislation over the past
10 years has EU
legislation as its source”

Directly applicable EU Financial
Services Regulations

KAREN ANDERSON

When the UK leaves the EU, unless otherwise
agreed with the EU, alternative provisions will
need to be made to retain a financial services
regulatory regime in the UK. As described
above, the Withdrawal Act will incorporate
directly effective EU law into domestic law
and preserve the validity of implementing
UK statutory instruments for other EU law.
For example, UK implementation of the Market
Abuse Regulation (in operation from July 2016)
required changes to the current legislation,
which will need to be maintained or reversed
on a UK exit (see the accompanying section:
The UK's legal order post-Brexit - a new class
of UK law). Factors to consider, in relation to
possible changes after incorporation, will
include whether or not the measures are
necessary for the financial stability of firms
and the UK financial system, or are necessary
to ensure the UK’s competitiveness or to meet
an international commitment (eg CRD IV partly
implements Basel III; EMIR is Europe’s
response to the G20 commitment to have
standardised OTC derivatives cleared through
a central counterparty). The UK is
independently committed to these measures
and will remain so after it leaves the EU.
If UK regulatory policy begins to diverge
significantly from the EU approach, this
will create additional burdens for firms
with cross-border interests who would
need to comply with yet another set of
regulatory requirements. It might also lead
the EU to review equivalence in those areas
of divergence.
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Capital markets
Assuming that the terms of a transition period are agreed as part of the
withdrawal agreement, existing market arrangements are expected to
be maintained until the end of December 2020. We do not expect to
know whether the transition period is agreed until October 2018 and so
it is important that, to the extent possible, the UK and EU27 publicly
communicate the progress of negotiations and HM Government
provides reassurance in order to avoid market uncertainty and so that
firms can be confident of regulatory changes being made once only (ie,
at the end of the transitional period) rather than twice (ie, at the
beginning and at the end of the transitional period). However until clear
agreement is reached, the possibility of a 'cliff-edge' scenario remains
and given the short time period between October 2018 and March
2019, businesses need to be prepared for the possibility of a hard Brexit.

Pursuant to the terms of the Withdrawal Act
directly applicable and operative EU laws will be
converted into UK law at the point of the UK's exit
from the EU, but there is expected to be provision
made for the transitional period referred to above
such that directly applicable and operative EU law
will continue to apply during transition. This
would effectively defer the legislative impact of
Brexit until the end of the transitional period. The
Market Abuse Regulation would be incorporated
into UK law through this mechanism, as would
national legislation implementing EU Directives,
including the Prospectus Directive. An additional
complication relevant to capital markets is that
the Prospectus Directive will be entirely replaced
by a new Prospectus Regulation in July 2019. This

will be later than the date of the Withdrawal Act,
but during the transition period and we would
expect its incorporation into UK law to be dealt
with under the terms of the transition, such that it
is effectively incorporated into UK law at the end
of the transition period. Regardless of which EU
laws are converted into UK law and when, over
time relevant legislation will be amended to give
effect to the UK's post Brexit listing and
prospectus regime. The shape of these
amendments is likely to depend on the terms of
the expected free trade agreement. We believe
that UK regulators are likely to continue to require
adherence to standards equivalent to the
requirements imposed by the Prospectus
Directive, Transparency Directive and Market
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Abuse Regulation, in order to maintain the
strength of the London Stock Exchange's global
brand. Substantial divergence away from these
standards seems unlikely taking into account: (i)
the extent of the UK’s historic and current
involvement in the development of the Single
Market for EU financial services and in developing
standards supported by international listing
venues; (ii) that there is unlikely to be significant
political pressure to make changes in this area;
and (iii) that Switzerland, as an EFTA but non–
EEA member, has recently overhauled its
regulatory framework for capital markets to bring
it closer into line with international standards, and
in particular the Prospectus Directive.
On the other hand, it is possible that the UK
authorities could decide to change aspects of
the regulatory regime, relaxing some provisions
or making some more stringent, on the basis
that choice of listing venue is determined by a
number of factors, including access to potential
investors, the valuation of similar companies
listed on the exchange and liquidity; not solely
by the level of continuing regulation and
disclosure required and that, to a degree at least,
removal of certain administrative burdens could
make the UK more attractive as a listing venue.
The current passporting provisions for
prospectuses prepared in the UK for use
elsewhere in the EU, and vice versa, will not
continue post-Brexit unless the expected free
trade agreement between the UK and the EU27
includes arrangements for mutual recognition of
prospectuses. It remains to be seen whether this
will be a feature of the post-Brexit landscape.
Currently, an EU Member State has the option to
approve a prospectus drawn up by a non-EU
issuer if it has been drawn up in accordance with
international standards that are equivalent to the
requirements under the Prospectus Directive
(this position will be broadly maintained under
the new Prospectus Regulation). The European
Commission has the power to decide whether a
third country’s law or practice is sufficient to
satisfy the EU equivalence test for this purpose. It
could therefore make this determination in
respect of prospectuses prepared under UK law
and approved by the FCA. Similarly, HM Treasury
and the FCA could decide to continue to accept
prospectuses approved in an EU Member State
for the purposes of making a securities offering in
the UK. In this respect the mutual recognition
relationship between the EU27 and the UK will be

HERBERT SMITH FREEHILLS

unlike any other third country regime because it
will start from the historic position of the same
regulatory and supervisory system. However it is
also worth remembering that passporting is
rarely relevant in the context of IPOs, given that
few IPOs are marketed to retail investors in more
than one Member State. Passporting is more
relevant to rights issues where there are lower
numbers of retail investors in more than one
Member State. For these, individual approvals
would be required in each such Member State
without a prospectus passporting mechanism. In
the context of debt capital markets, the potential
loss of passporting should not have a large impact
as issuers will be able to continue to make offers
in the EU where an exemption under the
Prospectus Directive is available – for example,
offers of wholesale debt securities, or offers solely
to institutional investors.
If it is not possible to rely on full regulatory
equivalence, another option will be for firms
involved in international capital markets to be
authorised, capitalised and staffed in both the
UK and the EU27, where that is not the case
already. This has significant cost implications
and may provoke financial instability – careful
coordination between UK and EU27
supervisors will be critical.
The effect of Brexit on the future plans for the
creation of a new EU capital markets union
(CMU), which aims to promote the concept of a
single market for capital, are unclear. The CMU is
a European Commission initiative to strengthen
capital markets in Europe. It comprises a range of
reforms targeted at specific sectors and the
overall EU supervisory structure. Its primary
objectives are to help businesses (including small
and medium-sized enterprises (SMEs) reduce
their reliance on bank-funding and access
alternative sources of capital; to make markets
more efficient generally and to offer investors a
wider choice of financial instruments to meet
their needs. The new Prospectus Regulation,
referred to above, is part of the CMU.
The UK has been a strong supporter of the
CMU since its creation. It remains to be seen
how successfully the EU27 are able to channel
their expertise to further develop and
strengthen the initiative without the
involvement of the UK and, further, so that they
can compete for capital markets transactions
against the UK as a third country.
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Competition and antitrust
Antitrust
The UK exit from the EU will have limited impact as far as the EU
antitrust rules are concerned (Article 101 TFEU on anti-competitive
agreements and Article 102 TFEU on abuse of a dominant position),
because these rules apply equally to non-EU companies who carry
on business in the EU or whose activities affect trade in the EU. In
addition, the UK competition rules (the Chapter I and Chapter II
prohibitions of the Competition Act 1998) completely mirror the
EU antitrust rules and businesses are therefore subject to a very
similar regime where conduct has an impact in the UK only.

However, one impact of the UK exit from the
EU will be that there will be many more cases
where both the EU and the UK could in parallel
open an investigation and impose fines and
other remedies for anti-competitive conduct
affecting both the continuing EU and the UK.
While the UK is within the EU it cannot
investigate where the European Commission
takes jurisdiction. This could potentially add to
risk and costs for affected businesses.
We should also expect a number of changes to
the Competition Act 1998 after Brexit. Section
60 of the Competition Act 1998 requires UK
competition law to be interpreted as far as
possible consistently with EU law and decisions
of the EU courts and the European
Commission. This requirement is likely to be

altered or removed and this may over time
result in a divergent approach under UK and EU
competition law. The Government has so far
not decided on the wording that will replace the
consistency principle in Section 60. It is also
worth noting that the Government refers to
competition policy as one of the areas of
regulation where the UK may choose to
commit to remain in step with the EU.
EU block exemption Regulations (eg on vertical
agreements, technology transfer agreements,
research and development and specialisation
agreements) are imported into UK competition
law by virtue of Section 10 of the Competition
Act 1998 which provides for a system of parallel
exemptions from the UK Chapter I prohibition.
The Government (in its response to the House
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of Lords report on the impact of Brexit on UK
competition and State aid on 28 March 2018)
has indicated that the effect of the Withdrawal
Act will be to incorporate the EU block
exemption Regulations into UK law and will
allow for technical changes to be made to the
UK Competition Act and the retained block
exemption Regulations which are necessary for
these to operate effectively in the UK after
Brexit. The retained block exemptions will run
until their expiry date following which the
Government will decide, in consultation with the
CMA, whether to use its powers under Section
6 of the Competition Act 1998 to issue a
domestic block exemption Order to the same
effect.
Merger control
In respect of merger control, again the impact of
exit is likely to be parallel investigations. The EU
Merger Regulation (EUMR) introduced a
so-called 'one stop shop' regime, under which a
transaction that qualifies under the EUMR is no
longer subject to the merger control regime(s) of
the relevant Member State(s) (subject to some
exceptions). Once the UK is no longer a Member
State, the EUMR and UK merger control regimes
would run in parallel. A transaction that qualifies
under the EUMR may also be subject to UK
merger control (provided the jurisdictional
threshold for UK merger control is met). This
could add a burden and cost for businesses, in
particular in view of the level of the UK merger
fees (ranging from £40,000 to £160,000
depending on the UK turnover of the enterprises
acquired) and the longer time frames for UK
merger control clearance. The CMA has
estimated that this will lead to an increase in UK
merger investigations by up to 40% and the
Government has committed to increase the
CMA budget with an extra £2.8 million a year.
It will also be important to get some clarity on
issues relating to the transitional regime, such as
establishing the cut-off point for when the
EUMR will cease to apply (eg should the EUMR
continue to apply to transactions where
notification was triggered before Brexit, will
enforcement provisions and appeal mechanisms
work for EUMR cases decided on the basis of
remedies etc.). There will also need to be further
guidance as to how the CMA and the EU
Commission will work together and share
information in cases where dual notification is
required. The Government is aware that such
information sharing between jurisdictions can
reduce the administrative burden on businesses
and hopes to negotiate a close relationship of
cooperation with the EU Commission and with
the national competition authorities to allow for
information sharing in merger cases.
Once the UK is no longer bound by the EUMR
there will be greater scope for the UK
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competition authorities to intervene in mergers
on public interest or industrial policy grounds.
Currently, once a transaction qualifies under the
EUMR, the UK can only intervene in limited
circumstances on the grounds set out in Article
21(4) EUMR (public security, plurality of the
media, prudential rules and any other public
interests requiring approval by the European
Commission on a case by case basis). This
provision has to date been applied successfully
in only very few cases. In October 2017 the
Department for Business, Energy & Industrial
Strategy (BEIS) published a Green Paper on
National Security and Infrastructure Investment
Review, with proposals to extend the UK merger
control public interest intervention regime. The
first set of measures, introducing reduced
thresholds for transaction in the military/dual
use sector and parts of the advanced technology
sector came into force in June 2018. In the
longer term, BEIS is proposing a more significant
overhaul: the extension of the current national
security regime to a wider category of
transactions, regardless of sector, and/or the
introduction of a new mandatory notification
regime for transactions involving specified
'essential functions' in key sectors (including civil
nuclear, telecommunications, defence, energy
and transport).
Private enforcement
Follow-on damages actions for breach of
competition law, in which the claimant relies
on an existing infringement decision are
increasingly common in the UK. Following
Brexit, EU infringement decisions may cease
to have a binding effect on the UK courts and
claimants may look to other jurisdictions when
choosing the forum to bring such claims,
although this change should not affect claims
dating back to when the UK was a member of
the EU. In addition the English courts are likely to
be ingenious in finding a basis for jurisdiction in
relation to claims against parties subject to the
jurisdiction of the English courts for breach of EU
competition law and, because of wide English
law disclosure rules, the English courts should
remain an attractive forum.
State aid
The Government has confirmed that it is
planning to establish a full UK-wide subsidy
control framework based on transposing the
existing EU State aid rules, with a single
independent UK body for enforcement and
supervision, at the point that this is required
(having regard to the negotiations). The
Government has decided that the existing UK
competition authority, the Competition and
Markets Authority (CMA), would be best placed
to take on this role.

“One impact of the UK
exit from the EU will be
that there will be many
more cases where both
the EU and the UK could
in parallel open an
investigation and impose
fines and other remedies
for anti-competitive
conduct affecting both
the continuing EU and
the UK.”
DOROTHY LIVINGSTON
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This development is in line with earlier remarks
made in various Government speeches. The
Secretary of State for Exiting the EU (in a speech
in Vienna on 20 February 2018) stated that “it
cannot be right that a company situated in the
European Union would be able to be heavily
subsidised by the state but still have unfettered
access to the United Kingdom market. And vice
versa. The UK has long been a vocal proponent
of restricting unfair subsidies to ensure
competitive markets. It is good for taxpayers. It
is good for consumers. And it ensures an
efficient allocation of resources. These principles
are true across the globe and will continue to be
true in the United Kingdom – European Union
relationship.” The development is also in line
with the EU’s position, and in particular the
Commission’s paper on maintaining a 'level
playing field' between the EU and UK as part of
any future trade agreement, which bemoaned
the relative limitations of the default WTO
anti-subsidy regime and indicated that there
should be 'substantive rules equivalent to the EU
State aid rules' with enforcement by an
'independent State aid authority'.
The CMA has responded positively to the
announcement, confirming that it would take
on the Commission’s monitoring and
enforcement functions in respect of State aid,
and recently announcing relevant senior level
appointments, including appointing the Senior
Director of mergers, Sheldon Mills, to the role
of interim Senior Director of State aid.
The implementation of a UK-domestic State
aid regime will not be without complications,
as such a regime will need to be designed in
line with the specific UK context, having regard
to Parliamentary sovereignty, judicial review
principles as well as political realities. However,
in light of the above, it would seem that the
main substance of State aid control is unlikely
to change significantly post-Brexit and
therefore businesses considering future
projects that involve Government support
should continue to factor State aid
considerations in their plans.
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Public procurement
The UK Procurement Regulations implement
into English law a series of EU Directives on
public procurement. The Withdrawal Act
will ensure that the UK Procurement Regulations
remain in force after 29 March 2019 when the
UK formally exits the EU. The extent of the
Government's freedom to move away from the
current regime thereafter will depend on the
UK's future relationship with the EU. It is
however important to note that the EU has
sought to include provisions on the opening up
of public procurement markets in all of its trade
agreements with third countries, and that it is
therefore likely to seek similar provisions in a
trade deal to be agreed with the UK. Even in the
event of a 'cliff-edge' Brexit, without a trade
agreement between the UK and the EU, it is
likely that the UK will remain a party of the
Government Procurement Agreement (GPA)
which is a WTO agreement. Many of the rules
under the GPA are similar to those set out in the
EU Directives, and the UK's scope to change its
procurement regime would therefore be limited.
Under the GPA the UK would be required not to
discriminate against suppliers from other GPA
states (including the EU27). Similarly,
contracting authorities in the EU27 would also
be bound by the GPA not to discriminate against
UK suppliers in such procedures.
However, if the UK were not admitted as
a party to the GPA on or following Brexit,
all bets would be off. Contracting authorities
in the EU27 (and in any other GPA territory)
could choose to exclude or discriminate against
UK suppliers in their public procurement
procedures. This outcome might lead to the
UK swiftly amending the UK Procurement
Regulations so that they no longer guarantee
rights or remedies to tenderers from EU27
or GPA states, save where these are provided
for in any bilateral trade deal with any of
those countries.
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Contract and other obligations
Given that the exit from the EU will not entail any change in the
currency of the UK, there are fewer issues about existing contracts
than would be the case if a member of the Eurozone left the EU.
However there are still a number of issues for contracting parties
to address.

A key question is whether a particular contract
can be terminated as a result of a UK exit from
Europe, particularly as the changed commercial
landscape may prompt contracting parties to
reassess their current contract arrangements
and look for ways to exit those contracts which
are no longer required or profitable. Any right
of termination of course depends on the terms
of the relevant contract, including any material
adverse change and force majeure provisions
and any right (express or implied) to terminate
on notice as well as the doctrine of frustration.
Most general provisions are unlikely to be
triggered by any of the stages of the Brexit
process. Contracting parties may seek to
include a specific provision in new contracts
dealing with the effects of the UK’s exit from
the EU.

interpreted if, at the time of contracting, EU
law formed part of English law but the time
of performance is after the UK’s exit or during
any transition period? These are essentially
questions of contractual interpretation. In most
cases it is likely that a choice of English law will
be interpreted to mean English law as it stands
from time to time, subject to any variations,
including such variations as may arise from
Brexit. However, where some key provision
of EU law is essential to the operation of
a particular contract, in particular where
performance of the contract is in the continuing
EU, the court may give effect to the relevant
EU law so as to give commercial effect
to the contract. English courts are likely
to take a sensible view and to favour
commercial interpretations.

A related issue is interpretation of pre-existing
contracts. For example, how will an obligation
to comply with a specific piece of EU legislation
be interpreted after the exit or during any
transition period? How will the use of
'European Union' as a defined term in contracts
be interpreted – will it be found to include the
UK, or not? Similarly, how will a contract be

In relation to new contracts, English law has
always been a very popular choice for parties
doing business worldwide and the UK’s exit
from the EU should not generally have any
effect on the willingness of contracting parties
to choose English law as the governing law of
the contract. Appropriate drafting in new
contracts can avoid the issues described above
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in relation to existing contracts. English
domestic commercial law has its own
well-developed and respected rules which have
largely been unaffected by EU intervention and
the benefits of using English law are in no way
connected to the UK’s membership of the EU.
Finally in the contract area, the validity and
effectiveness of any contractual choice of law
is very unlikely to be affected by Brexit. In other
words, a choice of English law (or Scots law,
or any other law) in a contract will continue
to be effective, whether in England, Scotland
or in the remaining EU Member States. This
would follow from the continued operation
within the EU of the Rome I Regulation,
governing choice of law in contracts,
which in effect enforces any choice of law
made by contracting parties, whatever law
they have chosen. Under Section 3 of the
Withdrawal Act the Regulation will form part
of domestic law after Brexit. Even if this is not
the case, the pre-regulation rules in England
are to very similar effect and would give rise
to the same result ie any expressly chosen
governing law will generally be enforced.
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Outside the contract area, commercial
disputes sometimes involve allegations
of liability arising in tort or delict, or claims
for unjust enrichment and the like. Such
disputes can give rise to considerable
uncertainty and risk in international cases,
because it may be difficult to predict which
law to apply. EU legislation (the Rome II
Regulation) presently allows commercial
parties to select in advance, by contract,
the law to govern not only their contractual
but also their non-contractual rights and
liabilities. That was not the position under
the English common law, however. The
Withdrawal Act provides for Rome ll
(as directly applicable EU legislation) to
form part of domestic law after Brexit.
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“The UK's exit should
not generally have any
effect on the willingness
of contracting parties
to choose English law
as the governing law
of the contract.”
ANNA PERTOLDI

Corporate law
Although the Companies Act 2006 and the raft of secondary
legislation made under it have been heavily influenced by various
European Directives (notably the Company Law Directives and
Accounting Directives and the Shareholder Rights Directive), Brexit
will have little immediate impact on company law in the UK. There
may be some attempt post-Brexit to remove certain burdens on
business which were previously derived from European Directives.
However, given the history of the Companies Acts in the UK, and the
extensive consultation process which gave rise to the Companies Act
2006 itself, the key features of company law, including the types of
companies which can be incorporated, the role of Companies House
as Registrar, directors’ duties and shareholder remedies, and the rules
on accounts and audit are expected to remain generally the same.

Groups may wish to review their current
corporate structure and consider the
importance, of and reliance on, companies
incorporated in the UK and in the rest of
the EU and also the use of branches and
representative offices.
UK incorporated companies which have their
centre of operations in another EU Member
State and vice versa should consider whether
Brexit may impact on their legal status and the
protections that flow from it. Currently, under
the EU right of establishment rules, a company
or partnership incorporated in any Member
State must be recognised in that Member State
even if the company is being managed from
another Member State and vice versa. Once

the UK ceases to be a member of the EU,
the right of freedom of establishment will
be lost for the UK (unless covered in the future
relationship agreement between the UK and
the EU). This could have an impact in those
Member States (including Germany and
Austria) which apply a 'real seat' theory to
companies and partnerships. Partnerships
and companies incorporated in the UK and
which are managed from Member States
which follow the real seat theory may lose
their limited liability status. Companies
incorporated in Member States which follow
the real seat theory and which have their
central management in the UK may be liable
to be wound up.
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The registration of a UK establishment by
EU companies should not be affected by
Brexit because the rules relating to UK
establishments currently apply equally to
companies in and outside the EU. UK
companies with subsidiaries, establishments
or branches in other EU Member States should
also not expect any immediate change in
company law matters. The key to the impact
of Brexit for EU companies with establishments
in the UK and for UK companies with
establishments in the EU, is not company law
but the regulatory and trade framework for the
type of business that they conduct ie whether
or not the ability of that entity to provide goods
or services to and from the UK is affected by
Brexit (see, for example, accompanying
section: Banking and Investment Firms).
The methods of re-domiciling from the UK
to another EU jurisdiction and vice versa may
be more limited following Brexit. In particular,
the EU Cross-Border Merger Regulation only
applies to mergers between EU incorporated
entities. In addition, it is not clear what the
status of a 'Societas Europaea' (SE) which has
a registered office in the UK will be following
Brexit; for example whether there will be a
provision to automatically convert those into
UK PLCs. Those SEs with registered offices
elsewhere in the EU will no longer be able
to move their registered office to the UK
and those operating partly in the UK may
be required to register a branch or
establishment in the UK (they are
currently exempt from registration).
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More generally, companies will need to
consider the impact of Brexit (good or bad)
on their business, including any specific
potential impact on their business model
and strategy and also its more general impact
via changes in exchange rates and to the
economy. For companies that have publicly
traded securities, one consideration will be
whether that impact, as the details of the Brexit
arrangements become clearer, creates an
inside information announcement obligation.
In most cases, Brexit related matters will not
be inside information because the information
about Brexit itself will be in the public domain.
However, particularly as regards a change in
financial performance or prospects which is
not in line with market expectation, companies
will need to assess in the usual way whether
they have inside information and their
announcement requirements, in consultation
with their legal advisers and brokers. In relation
to periodic financial reporting, the Financial
Reporting Council (FRC) has issued guidance
on disclosures in the light of the Brexit vote
and expects companies to keep the potential
impact of Brexit on their business under review.
Brexit risk factors will also need to be included
in prospectuses and information memoranda
for new securities and debt issues.
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“Brexit will have little
immediate impact on
company law in the UK."
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Data protection
On 25 May 2018, the European General Data Protection Regulation
(the 'GDPR') came into force across Europe, including the UK.
The GDPR is a directly applicable Regulation not needing national
implementing legislation, although many parts of the GDPR defer
to national legislation to take effect.

As a result, the UK Data Protection Act 2018
(the 'DPA 2018') was passed on 23 May 2018,
to supplement the GDPR in the UK by, for
example, implementing various national
derogations permitted by the GDPR and
extending the GDPR standards to certain areas
of data processing outside of EU competence
(eg immigration). The DPA 2018 stands
alongside the GDPR until the UK leaves
the EU. At that point, on the assumption
that the UK is no longer part of the EEA,
the GDPR will fall away, leaving the GDPR
itself to be incorporated into the UK's domestic
legislation through the Withdrawal Act.
However, as with most things, this approach
leaves a number of questions currently
unanswered. The GDPR contains many
references to, for example, the coordination
of European data protection regulators. It is
not clear how these provisions will apply to
the UK and the UK’s data protection regulator
(the Information Commissioner's Office
(the ICO)) post-Brexit.
In its recent paper, Framework for the UK-EU
Partnership: Data Protection published on

23 May 2018, the UK Government made its
case for a new agreement between the EU
and UK in relation to data protection, building
on standard adequacy (ie more than just a
request for an adequacy decision from the
European Commission to allow the free flow
of data from the EU into the UK) to form a
unique model for data between the UK and
the EU. The Government believes this
'Adequacy+' model would provide citizens
in both the UK and EU with greater confidence
in data protection rules and standards.
The proposed new agreement would:
••maintain the free unhindered flow of

personal data between the EU and UK;

••offer enhanced stability and confidence

for EU and UK individuals, businesses,
and public authorities;

••reassure EU and UK citizens that their

personal data is subject to robust protection;

••not impose unnecessary additional costs

to EU and UK businesses; and

••provide for ongoing regulatory co-operation

between the EU and the UK on current and
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future data protection issues, to ensure the
framework effectively meets the needs of
the unique relationship.
In particular, this new agreement would provide
for a continued role for the ICO in matters of
European data protection regulation.
In the paper, the Government confirms that
the European Commission would conduct an
assessment so as to assure itself that the UK
meets the essential equivalence test provided
for in the GDPR. However, this will only be
possible if the UK has in place data protection
regulation that is essentially equivalent to the
GDPR. Whilst the Withdrawal Act may go
some way to achieving adequacy, there are
also potential obstacles to the adequacy
model. These include the UK's controversial
surveillance regime which may affect its ability
to meet the necessary standards. In particular,
there are ongoing concerns about the extent
of the surveillance, interception and retention
powers in the Investigatory Powers Act 2016,
which run counter to the EU's approach to
data protection.
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Finally, it is worth noting that the
extra-territorial nature of the GDPR means
that the Regulation will apply to organisations
established in the EU and also those located
outside the EU that offer goods or services
to data subjects in the EU or monitor their
behaviour. Therefore post-Brexit, UK
organisations will still need to comply with
the GDPR when trading with the EU.

“The UK Government
recognises the importance
of data to the UK economy
and wants the UK
regulator to continue to
have a seat at the table
even after Brexit”

Given the current importance of data in
the global economy, the potential impact
of Brexit on data protection is certainly not
to be underestimated. Whilst the Government
commits to seeking to effectively preserve
the current position in its recent paper, the
enhanced mechanisms that it has proposed
build on the existing adequacy model for third
countries and appear to recognise that this
can only be achieved by working with the EU.

MIRIAM EVERETT
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Disputes
Private disputes
As parties assess changes in the legal, economic and regulatory
landscape caused by the UK exit, and the costs and other implications
on their contractual relationships, they may consider the scope for
avoiding contractual obligations, for example by terminating the
contract. Businesses will wish to consider carefully the contractual
mechanisms on which they (or their counter-parties) may seek
to rely in this context.

The fact that there may be uncertainty as
to the content of English law after a withdrawal
(or the end of an agreed transition period)
could in itself lead to disputes, as parties seek
to test the position. The Withdrawal Act seeks
to preserve existing EU law pending any
decision to amend or repeal it. However, it
also proposes to create extensive powers
for the Government to amend legislation
(not limited to the retained EU law) to make
it fit for purpose in a domestic context.
And no doubt more significant changes are
likely to follow as Parliament makes decisions
on the way forward for the UK outside the EU.
Under the Withdrawal Act, in interpreting
the retained EU law, lower courts than the
Supreme Court will apply EU case law that
pre-dates the withdrawal. The Supreme
Court will not be so bound but it must apply
the same test as it would in deciding to depart

from its own case law. The UK courts will not
be required to apply post-Brexit EU case law,
but they may well look at that case law to assist
in interpretation.
With regard to dispute resolution procedures,
exit from the EU will mean that key EU
legislation regarding jurisdiction and reciprocal
enforcement of judgments (namely the recast
Brussels Regulation) will no longer apply
to the UK.
The draft Withdrawal Agreement between
the UK and the EU contains provisions relating
to jurisdiction and enforcement of judgments
during the proposed transition period. Under
those provisions, which have now been agreed
at negotiators' level, current rules on jurisdiction
and enforcement of judgments would continue
to apply where proceedings were commenced
before the end of the transition period.
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With regard to arrangements after the
transition period (if any) ends, in its paper
published in August last year, "Providing a
cross-border civil judicial cooperation
framework", the UK Government said it
would seek to reach an agreement with
the EU that allows for close and comprehensive
cross-border cooperation on a reciprocal basis
"which reflects closely the substantive
principles of cooperation under the current
EU framework" – so, presumably something
akin to the recast Brussels Regulation. It also
indicated that it would seek to participate in
the 2007 Lugano Convention, which would
apply as between the UK and Norway,
Switzerland and Iceland (and the EU, if no
other agreement is reached). That position
was reiterated in the government's "Framework
for the UK-EU partnership: Civil judicial
cooperation" published on 13 June 2018.
That document emphasises the government's
desire to reach a new, bespoke agreement
with the EU across the full range of civil
judicial cooperation.
In addition, the Government's August 2017
paper made clear its intention to participate
in the Hague Convention on Choice of Court
Agreements 2005. The UK is currently a
party to the Convention by virtue of its EU
membership, but would have to join in its
own right to continue to take the benefit
of the Convention post Brexit. Unlike the
arrangements referred to above, it is possible
to sign up to the Convention without
agreement from the EU so this is a step
which can be taken very quickly after Brexit.
Assuming that happens, judgments will
be enforced under the Convention where
judgment was given pursuant to an exclusive
jurisdiction clause in favour of a UK court
or the courts of another contracting state.
Even in default of any agreement or convention
on these matters, it is likely that EU Member
State courts will continue to respect exclusive
English jurisdiction clauses (though there are
some areas of uncertainty), and that the English
courts will do likewise where there is an
exclusive choice of an EU Member State court.
At the enforcement stage, the enforcement
of English judgments in the EU, or of EU
judgments in England, may be more
cumbersome, although it is likely that
enforcement of money judgments will
continue in most cases.
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Overall, although there may be some instability
and uncertainty, it seems unlikely that Brexit
would substantially damage the UK’s position
as a premier dispute resolution centre.
Arbitration with a seat in London will not be
affected by the exit from the EU because
arbitration is not regulated by EU law, and
because the UK will remain a party to the
New York Convention 1958, along with all
the remaining EU Member States. Similarly,
enforcement of EU seated arbitral awards
in the UK will be unaffected.
Public and administrative
law disputes
Rights of UK businesses trading in the EU
to bring disputes with regulators and public
bodies in the EU (as well as 'horizontal'
disputes with private bodies about the
application of administrative or public law
rules) will continue to be governed by the
laws of the relevant EU Member State including
EU law. In the continuing EU Member States,
questions on the application and interpretation
of EU law will still be able to be taken to the
CJEU as the final court.
The Withdrawal Act is aimed at ensuring that
the UK Parliament and domestic UK courts,
rather than EU institutions, decide on the
content and meaning of the law post-Brexit.
Under the Withdrawal Act, a UK court of
tribunal is not bound by any principles laid
down, or any decisions made, on or after exit
day by the CJEU, and cannot refer any matter
to the European Court on or after exit day.
However, EU law and CJEU judgments will
remain relevant because:
••retained EU law will continue to have

priority over some domestic law in
certain circumstances

••CJEU judgments handed down prior to

the exit date will be binding precedents as
to the validity and interpretation of retained
EU law in most domestic courts, but the UK
Supreme Court will not be bound by retained
EU case law; and

••UK courts or tribunals may have regard

to anything done on or after exit day by
the CJEU, another EU entity or the EU so
far as it is relevant to any matter before
the court or tribunal.

“Overall, it seems
unlikely that Brexit would
substantially damage the
UK's position as a
premier dispute
resolution centre”
ADAM JOHNSON
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State to state disputes under
the Withdrawal Agreement
or any subsequent
relationship agreement(s)
In its 23 August 2017 paper on 'Enforcement
and dispute resolution – a future partnership
paper', the UK Government included a number
of purely illustrative options for resolution of
state to state disputes under the Withdrawal
Agreement and any future relationship
agreement(s). The paper acknowledged that
some continuing role for CJEU decisions on
the interpretation of EU law may be necessary,
in the interests of reducing or eliminating
divergence of interpretation, for example,
where specific aspects of an agreement,
which are identical to rules of, or acts done
under, EU law, are implemented.
Meanwhile, the draft Withdrawal Agreement
proposes that a Joint Committee (co-chaired
by representatives from each of the UK and
the EU) be established to resolve disputes
regarding the interpretation or application
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of the Withdrawal Agreement. In the event
that the dispute cannot be resolved, then the
Joint Committee itself, or either one of the UK
or the EU, can refer the dispute to the CJEU.
The ruling from the CJEU would be binding,
and non-compliance with that ruling may
result in the CJEU issuing a 'lump sum or
penalty payment', or a possible suspension
by the EU or UK of aspects of the Withdrawal
Agreement 'proportionate' to the gravity of
the breach. There is no reference in the draft
Withdrawal Agreement to any of the UK’s
alternative options considered in its position
paper, and indeed the draft contains an
exclusivity provision to the effect that no
other dispute resolution method may be used.
Based on the text of the draft Withdrawal
Agreement issued on 19 March 2018 and the
joint statement of negotiators on 19 June 2018,
it would appear that state to state dispute
settlement remains to be determined.
For our previous briefings on this topic
please see here and here.
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Employment
The UK vote to leave the EU will lead to considerable uncertainty in the
long term from an employment law perspective, because key areas of
employment law are derived from EU legislation and so in theory could
fall away automatically, be abolished or be amended. It seems very likely,
however, that they will initially be adopted as continuing EU law under the
Withdrawal Act. These areas include working time, agency workers,
fixed-term employee and part-time worker protection, health and safety,
acquired rights under TUPE (Transfer of Undertakings (Protection of
Employment) Regulations 2006), collective redundancy consultation,
works councils, discrimination and certain family-related rights.

Some employment legislation giving effect to
EU rights predates or gold-plates the relevant
EU Directive (eg some forms of discrimination,
family rights, TUPE), making it particularly
unlikely that these would be repealed. Perhaps
the most likely targets for abolition or
amendment in the longer term would be the
Working Time Regulations and the Agency
Workers Regulations, which have both been
heavily criticised as imposing unnecessary
burdens on business. Amendments might also
be made to TUPE to make it easier for employers
to harmonise terms of employment, and the
Government might consider placing caps on
compensation for discrimination claims at
some point in the future.
However, the Prime Minister announced on
2 October 2016 that existing workers’ rights
will be guaranteed during her premiership.

This is confirmed in Factsheet 7 on Workers'
rights published to accompany the Withdrawal
Act, which states that “workers’ rights that are
enjoyed under EU law will continue to be
available in domestic law after we have left the
EU. This includes rights derived from EU law,
such as the Working Time Directive and the
Agency Workers’ Directive.” The UK
Government's White Paper detailing its
proposal for the future relationship between
the UK and the EU (published on 12 July 2018)
also confirms that existing workers' rights
enjoyed under EU law will continue to be
available in UK law on the day of withdrawal.
The White Paper also includes a proposal that
the UK and the EU commit to the
non-regression of labour standards and to
uphold their obligations deriving from
International Labour Organisation
commitments; this mirrors EU proposals in the
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context of requiring a 'level playing field'. In any
event, some EU law-derived rights will have
been transposed into employment contracts
and policies and therefore would continue to
apply until varied.
Given the volume of EU legislation and CJEU
case law in the field of employment law,
uncertainty over the precise extent to which
EU law will be preserved by the Withdrawal
Act will be concerning to employers and
employees alike. In theory at least, the
Supreme Court could re-examine and
potentially overturn established doctrines.
Much-litigated issues such as holiday pay
could be re-opened, making the legal position
unpredictable until suitable cases are decided
by the UK courts.
Given the uncertainty over possible changes
to employment law, there are some practical
steps that employers should consider at
this point:
••The possible impact of Brexit on business

and employment plans may be an issue that
should be addressed where there are
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obligations to inform and consult with
employee representatives eg in the context
of a proposed TUPE transfer.
••Employers contemplating restructuring

in response to the UK exit should ensure
they are up to speed on their information
and consultation obligations – TUPE can
apply in offshoring situations.

••Multinationals who have set up European

Works Councils under UK legislation (as
their central management is based in the
UK) will need to develop contingency plans.
Although the Government has committed to
maintain workers' rights, this will only be
possible in relation to European Works
Councils rights if agreement can be reached
with the EU to this effect.

••Employers should ensure they are compliant

with the EU General Data Protection
Regulation. This is directly effective from
25 May 2018 and the Data Protection Act
2018 incorporates the Regulation into the
UK’s domestic law post Brexit.
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"Given the uncertainty
over possible changes to
employment law, there
are some practical steps
that employers should
consider at this point."
CHRISTINE YOUNG

Energy regulation
The precise impact of the result of the referendum on the energy sector
is unclear at this stage. This is mainly due to the fact that there is a wide
range of possible outcomes from post-Brexit negotiations, leading to a
number of regulatory and market options for the UK’s relationship with
the EU. The UK's White Paper in July 2018 still only sets out the various
options to explore with the overall aim of achieving ‘broad energy
cooperation’ and ‘cost-effective, clean and secure energy supplies’.

Beyond the physical integration of energy
markets, Brexit raises significant questions
for the UK. How will the UK source, and trade
in, nuclear materials outside of the Euratom
treaty? How will the UK approach security
of gas supply as an EU ‘third country’? And
how will the UK price carbon emissions once,
as seems likely, it leaves the EU-ETS?
Together with The Boston Consulting Group
and Global Counsel we produced a report
which looks in more detail at the implications
for the UK and the EU27 of the post-Brexit
energy market which is available here.

Internal Energy Market (IEM)
The EU issued a notice to stakeholders on 27
April 2018 on the UK’s withdrawal of the EU
and the IEM which set out, from the EU’s
perspective, the implications of the UK leaving
the EU (and as a consequence the IEM)
without the status quo transitional period
envisaged in the draft Withdrawal Agreement
or any agreement on the future relationship. In
other words it is a description of what the EU
considers to be the position if the UK is treated
as a third country in relation to energy. It
assumes that if the UK leaves the IEM:
••UK Transmission System Operators (TSOs)

The UK's White Paper
The UK government’s White Paper (July 2018)
(the White Paper) on the future relationship
between the UK and the EU states that the UK
is seeking ‘broad cooperation’ with the EU on
energy including trading arrangements,
cooperation with EU agencies and data sharing
and is exploring options for the future energy
relationship.

would not be party to the Inter-Transmission
System Operator Compensation Mechanism
and would be required to pay transmission
system usage fees;

••UK TSOs would require certification to

continue activities within the EU;

••UK TSOs would cease to participate in the

single allocation platform for forward

“Withdrawing the
UK from the Euratom
Treaty was not a legally
necessary consequence
of serving notice to leave
the EU.”
SILKE GOLDBERG
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interconnection capacity, the European
balancing platforms and the single
day-ahead and intraday coupling; and
••UK based wholesale power and gas market

participants (and any other third country
market participants who are registered in
the UK) would need to register with a
national energy regulatory authority in an
EU member state in which it is active in
order to continue to trade.

The White Paper discusses two options for the
UK’s future relationship with the EU in respect
of the IEM: (i) remain in the IEM and adopt a
common rulebook on the technical rules for
electricity trading, for example, market
coupling mechanisms and the single allocation
platform as well as adopting a consistent
approach to carbon pricing (which could be
delivered through the EU ETS) (however, the
UK does not believe it is necessary to adopt a
common rulebook on wider environmental or
climate change issues); or (ii) leave the IEM
and put in place systems for trading over
interconnectors and explore options for the UK
energy market (and note, as discussed below,
that the impact on the island of Ireland Single
Electricity Market (SEM) should be carefully
considered in this context). It is not clear from
the White Paper whether the UK perceives the
trading framework of the IEM as distinct to the
overall framework of regulation that makes up
the IEM and is consequently only proposing to
adopt the trading framework of the IEM under
option (i) above (although, equally, it is not
clear that the EU would accept this approach).
The White Paper sets out a number of other
considerations/options in this area and it is
unclear how these additional considerations
would interface with a decision to remain
within the IEM. For example, the White Paper
states that the UK also wants to explore
options for the continued participation in the
Inter-Transmission System Operator
Compensation Mechanism to entitle UK TSO’s
to receive compensation for hosting
cross-border flows on their networks and,
whilst the White Paper does not address this
point specifically, it seems likely that the UK
will seek to avoid any transmission system use
fees for imports and exports to and from the
UK. The UK would also like to see continued
membership of UK TSOs in the European
Networks of Transmission System Operators
for Electricity (ENTSO-E) and Gas (ENTSO-G).
These bodies deal with technical aspects of the
transmission system such as the development
of network codes. Further, the UK is also
looking to implement reporting obligations in
the UK that will not differ substantially to those
under REMIT in the EU. The White Paper is
unclear as to whether the UK intends these
UK-based reporting obligations to apply if it
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opts to remain in the IEM and how any such UK
reporting obligations would interface with the
REMIT regime.
Implementing a common rulebook for
the IEM
If the UK remains within the IEM, as stated
above, a common rulebook would be adopted
in respect of, at a minimum, the technical rules
for electricity trading (as discussed above, it is
not clear from the White Paper whether the
intention would be to include all IEM related
legislation in the common rulebook or just
those parts which relate to trading).
Post-implementation of the initial common
rulebook, the UK and the EU would then discuss
any new proposed and adopted legislative
proposals and determine whether such
additional rules are within the scope of the
future relationship and whether the new rules
should be reflected in the relevant agreement
(taking into account any necessary adaptations
for its functioning in a UK context). The UK
perceives that there would be a continuing role
in the evolution of the common rulebook for
UK experts participating in EU technical
committees and UK regulators contributing
their expertise and capability to EU agencies
including by preparing expert opinions to be
submitted to agencies. In this way, whilst the
UK would be a ‘rule taker’, the White Paper
envisages the UK continuing to take a
participating role (albeit a non-voting role) in
the development of any new legislation or
regulation. One can speculate as to whether this
is a view shared or accepted by EU institutions.
The White Paper acknowledges that on issues
of interpretation of European law, which would
clearly include the common rulebook, there will
be an option to refer to the CJEU in respect of
the issue of interpretation only.
Once it is agreed at the Joint Committee level
that the rule change should be reflected in the
relevant agreement between the EU and the
UK, the amended agreement would become
binding on the UK. Whilst the UK Parliament
would be consulted throughout the process of
the rule change and whilst it will be asked to
vote to accept the amended agreement, it will
do so in the knowledge that the amendment is
binding on the UK and so to block the change
would breach the UK’s international
obligations, and the EU could raise a dispute
and ultimately impose non-compliance
measures. If no agreement can be reached on
whether the new rule will apply to the UK at
Joint Committee stage (and the White Paper
makes clear that the UK’s proposal is that
there would always be an option for the rule
not to be added), a number of options are
proposed (including for example “localised
rebalancing measures could be proposed, for
instance, requesting financial compensation”
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or the relevant part of the future relationship
can be suspended). This is intended to be
analogous to provisions in the EEA Agreement.
Please also see our blog post for more details
in respect of the White Paper’s proposals on
State to State dispute resolution.
Single Electricity Market on the island
of Ireland
The White Paper states that the UK is
committed to facilitating the continuation of
the Single Electricity Market (SEM) between
Northern Ireland and Ireland. Whilst the White
Paper alludes to the UK working with the EU to
ensure that the SEM is maintained in any future
scenario, the White Paper does not specifically
address a scenario in which the UK does not
stay within the IEM (see above). In such a
scenario, for the SEM to remain in place,
Northern Ireland would need to remain subject
to EU law in the field of energy and legislate for
any new European legislation, as any regulatory
divergence between the EU and Northern
Ireland would have a negative impact on SEM
or at the very least create issues for its
continued governance. It would also not be
clear, depending on the shape of the overall
future relationship, what the jurisdiction of
European agencies or the CJEU would be in
Northern Ireland for issues relating to the SEM.
Nuclear
The UK envisages a civil nuclear relationship
with Euratom based on a comprehensive
nuclear cooperation agreement between
Euratom and the UK. This is a clear policy
statement that a nuclear cooperation
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agreement is the UK’s preferred route to a
continued relationship with Euratom as
opposed to an associate agreement under
article 206. The approval of such a nuclear
cooperation agreement would only require the
approval of a qualified majority of Member
States in the EU Council. The White Paper sets
out that the nuclear cooperation agreement
would include:
••a cooperation mechanism in respect of

technical information exchanges, joint
studies and consultation on regulatory or
legislative changes;
association with the Euratom Research
and Training Programme;

••ensure the validity of nuclear supply

contracts post-exit (or seamless re-approval
(to the extent required));
minimise barriers and simplify export
control arrangements;

••technical cooperation on nuclear safety

including continued notification and
information sharing arrangements on
radiological events and monitoring with UK
participating in EU systems such as ECURIE
and EURDEP; and

••cooperation and information-sharing with

the European Observatory on the Supply of
Medical Radioisotopes.

Trade of goods and services
See the Trade: The new relationships section
of our Brexit Legal Guide which has been
updated to respond to the White Paper.
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Euratom
Withdrawing the UK from the
Euratom Treaty was not a legally
necessary consequence of serving
notice to leave the EU under
Article 50, and required separate
notice to be given under the
Euratom Treaty. Because of the
critical importance of the Euratom
Treaty to the UK’s and the
remaining EU Member States’
nuclear industry (including to the
UK’s security of supply of
electricity) achieving a seamless
transition to new arrangements,
for example through continued
membership during the transition
period, has been given
a high priority in negotiations.
This will be relevant to supply
chains both between the UK and
Euratom members as well as to all
the other countries with whom
the UK’s trade in the nuclear
sector is currently reliant on
Euratom membership. Together
with Global Counsel we have
written a paper which provides an
overview of the legal and political
background on the UK's decision
to leave Euratom available here.

Financing, security and restructuring
Financing arrangements
The principal issues in relation to financing arrangements arise in the
context of (i) the effects on English contract law and dispute resolution
more generally (which are relatively few); and (ii) the impact of relevant
EU law and its expected UK replacement under the Withdrawal Act.
Whether that EU law is directly effective or implemented via UK
legislation, the question is whether the UK would lose rights which
rely on it being an EU member without being able to secure
immediately upon a UK exit (or at all) recognition or equivalence
(in the limited instances where those mechanisms are available under
relevant EU legislation). Longer term risk of divergence could also
impact equivalence and recognition determinations by the EU which
are beneficial to UK entities.

The ability of lenders or other financial
counterparties to invoke a contractual material
adverse change clause would, as ever, depend
on the precise wording of the relevant clause
and the formulation of 'MAC' clauses is likely
to be kept under review for new financing
arrangements. However the high evidential
burden required to prove that a material
adverse change has been triggered should
be borne in mind.
In the longer term, the impact on financing
documentation governed by English law is
likely to be relatively minor (see accompanying

section: Contract and other obligations). While
arbitration with a seat in London should not be
affected, there is some focus on dispute
resolution mechanisms, specifically on the
question of enforcement of judgments,
following an exit from the EU. This is discussed
in more detail in the accompanying section:
Disputes but, in brief, it is now agreed at
negotiators level that current rules on
jurisdiction and enforcement of judgments will
continue where proceedings are commenced
before the end of the transition period. The UK
may also seek to reach an agreement with the
EU on reciprocal jurisdiction and enforcement
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of judgments after the transition period. The
UK may also join the Hague Convention on
Choice of Court Agreements 2005 as an
independent signatory, which would protect
the recognition of exclusive jurisdiction clauses
and related judgments as the EU Member
States are all parties to this Convention. It is
worth noting that, in the absence of any
agreement with the EU, parties to transactions
involving a submission to the English courts'
jurisdiction would still be in the same position
as regards recognition in the EU as they would
be if they were party to New York law
documents containing a submission to the
New York courts.
In terms of the detail of financing agreements,
any contractual reference to the EU will need
to be considered, and probably amended to
clarify the position following a UK exit. The
wider effects of the UK potentially being a third
country as far as the Bank Recovery and
Resolution Directive is concerned should also
be considered, primarily in the context of
whether contractual bail-in language should
be included in English law contracts to which
an EU financial institution is a party.
The regulatory position following a UK exit is
discussed in more detail in the accompanying
Banking and Investment Firms section. The
principal issue in terms of finance transactions
will be in relation to potential loss of
passporting for lending or the provision of other
financial services from the UK to jurisdictions
where licences to provide such services are
required: financial counterparties will want
to consider any illegality or other provision
which may be triggered and may wish to
amend the documentation to allow for affiliate
entities, which meet the relevant regulatory
requirements, to actually provide the service,
or for example to transfer the facility office
through which lending takes place. In the
absence of any contractual ability to do this,
they may alternatively approach counterparties
to seek transfers or novations.
Securitisation could be impacted in a number
of respects. The new Securitisation Regulation
(the 'SR'), which aims to harmonise and
enhance the regulatory framework applicable
to securitisation in Europe, was approved by
the European Parliament on 26 October 2017,
entered into force on 1 January 2018 and will be
directly applicable across the EU from 1 January
2019 to securitisations established following
that date (subject to certain transitional
arrangements). The SR will not prevent
non-EU securitisations from being sold in
Europe, provided that the risk retention
(see below) and disclosure requirements are
complied with. However, the Securitisation
Regulation creates a new category of 'simple,
transparent and standardised' securitisation,

which is eligible for certain regulatory benefits
(in particular more favourable capital
treatment in the hands of EU banks, investment
firms and insurance undertakings). Non-EU
securitisation transactions (which UK
securitisations will become upon a UK exit)
will not be able to achieve the 'STS' label for
the purposes of EU investors. There is currently
no equivalence provision, although the SR
provides for the Commission to present a
review of the legislation by 1 January 2022,
which is specified as including an assessment
of whether an equivalence regime should be
established for third country originators,
sponsors and SSPEs. The securitisation
industry continues to lobby in this respect.
There is an open question as to whether the
UK government will amend the Securitisation
Regulation, as applicable in the UK, such that
UK securitisations can benefit from STS
treatment in the hands of the equivalent
categories of investor within the UK.
In addition, asset backed securities involving
a non-EEA originator, issuer or any non-EEA
assets, or where the documentation effecting
the sale of the assets to the SPV is governed
by the law of a non-EU nation, will cease to be
eligible under the existing criteria for placement
as collateral with the European Central Bank.
The European Central Bank does have power
within its eligibility framework to alter this in
the future in response to the economic climate
from time to time.
In terms of the possibility for regulatory
divergence or improvements, one key area
of the EU regulatory framework applicable
to securitisations which might warrant
consideration is the 'risk retention' or 'skin
in the game' rules, which require a specified
key party to the transaction to retain a 5%
exposure to the transaction cashflows for
the life of the deal. The UK may opt to retain
the risk retention rules set out in the SR;
should it choose to repeal them, UK investors
and originators would be free to invest in
securitisation transactions without the need
to ensure compliance with such EU
requirements. This could potentially remove
a material administrative and economic
disincentive to participation in the
securitisation market, subject to whatever new
regime the UK enacted, and to any potential
extra-territorial effects of the EU regulatory
framework (noting in particular that non-EU
subsidiaries of EU institutions may be subject
to consolidated supervision within the EU and
therefore, potentially, to the application of the
SR). However, while after Brexit a UK issuer
might be able to sell a 'non-compliant'
securitisation to a UK or other non-EU investor,
EU institutional investors (credit institutions,
investment firms, AIFs, re/insurance
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undertakings and, following the entry into
full application of the SR, certain occupational
pension schemes) will still only be able to
invest in securitisations which do comply with
EU risk retention rules. Any such change would
also be likely to preclude the UK from obtaining
equivalence status for the purpose of the STS
regime, should such status become a
possibility in the future. The same analysis
would be likely to apply to the other key
elements of the SR.
The consequences of economic volatility,
in terms of fluctuations in exposures and asset
valuations, and possible effect on counterparty
creditworthiness, also impact the derivatives
market.
The issues we considered above in relation to
financing documentation will also arise under
derivative trading documentation. One
question which arises particularly in this area
is whether a UK exit will make the performance
of derivative contracts entered into prior to a
UK exit, and in particular certain activities
forming part of the contract or related to it
which might require further authorisation after
a UK exit, illegal or unlawful if performed by an
unlicensed UK firm or branch. The other prime
area of concern for this market is the impact of
a Brexit on derivatives regulation, in particular
the European Market Infrastructure Regulation.
Although the UK is not likely to repeal this
legislation, given that it results from a G20
commitment which binds the UK, there could
be divergence in the longer term in terms of the
detail of the regulation. Equally certain aspects
of the legislation, both in terms of market
infrastructure (such as the recognition of
non-EU clearing houses, exchanges or trade
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repositories) and the detailed arrangements
relating to clearing, reporting and risk
mitigation techniques for third country entities,
rely on cross border recognition or equivalence
of that third country's arrangements or
infrastructure. As well as negotiating
equivalence or recognition with the EU, the
UK will need to establish mutual equivalence
or recognition arrangements with other
jurisdictions globally, such as the US.
Transaction finality and the
realisation of security
There are elements of EU financial services
laws which impinge on insolvencies and
remove uncertainties, such as settlement
finality and financial collateral legislation.
UK payment and securities settlement systems
will lose the protections from the impact of
insolvency proceedings on the finality of
settlement and on the enforcement of
collateral afforded to such systems in EU
Member States under the Settlement Finality
Directive, which has been implemented in the
UK via the Financial Markets and Insolvency
(Settlement and Finality) 1999 Regulations.
These protections cannot be saved by the
terms of the Withdrawal Act alone because
they rely on reciprocity between the UK and
other Member States, which will be lost once
the UK ceases to be an EU Member State.
The Financial Collateral Regulations (which
stem from the EU Financial Collateral Directive)
are now fairly well entrenched in domestic law
in the UK, and we expect that the UK will wish
to retain a similar regime following an exit from
the EU, given their importance in finance
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transactions generally in terms of the ability
to easily realise certain types of collateral in
an insolvency; equally the application of the
Financial Collateral Directive to collateral in
the remaining EU Member States should
continue after Brexit day, even if that collateral
were posted by a UK institution. However there
remains some uncertainty in relation to the
interaction of the Recast Insolvency Regulation
(which is discussed in more detail below) with
the financial collateral regime implemented in
the remaining EU member states; it is possible
that the protection afforded to UK collateral
in EU insolvency proceedings after Brexit day
could be narrower than it would have been
had the UK remained subject to the Recast
Insolvency Regulation.
There are also circumstances where acts
subject to the law of an EU member state,
and not capable of being challenged under
the law of that member state, may currently
be excluded from challenge in the insolvency
of a counterparty in another member state.
These protections as applicable to English law
governed financial arrangements will fall away
once the UK is no longer part of the EU.
In terms of more standard credit support
arrangements, there should be no effect
on English law security over assets located
in the UK or English law guarantees. However,
the position may be more complicated where
assets or rights to be secured arise as a result
of, or are very closely entwined with, EU law.
For example certain intellectual property rights
arise under EU law (for further details see
accompanying section: Intellectual Property),
and security over those rights is perfected by
registration at an EU level.
Restructurings and Insolvency
processes
Issues will arise upon a UK exit in relation
to restructuring tools such as schemes of
arrangement and in relation to insolvency
processes; there are also special EU
insolvency rules for financial institutions
which will be affected.
Schemes of arrangement have been used in
the UK in recent years to restructure the
financial indebtedness of a significant number
of overseas companies, including those
incorporated in other Member States. In order
for the English court to accept jurisdiction to
sanction a scheme of arrangement proposed
by a foreign company, it must be satisfied that
there is a sufficient connection with England,
and that the scheme will be recognised in the
relevant foreign jurisdiction. It has not yet been
necessary for the English court to determine
whether the Recast Judgments Regulation
has the effect of limiting its jurisdiction to

sanction a scheme proposed by a foreign
company; therefore, in the event that the
Recast Judgments Regulation no longer applies
to the UK, the debate as to whether it curtails
the jurisdiction of the English court falls away.
However, the English court will still need to be
satisfied that any order it makes will have effect
in the relevant jurisdiction (enforcement of
judgments is discussed in more detail in the
accompanying section: Disputes). If the Recast
Judgments Regulation is no longer an available
avenue, recognition would have to be
established based on national rules of private
international law. Ultimately, non-UK
companies with English law liabilities seeking
to establish scheme jurisdiction in the UK
based on a centre of main interests shift may
become more open to challenge in their EU
state of incorporation, increasing the risk of
a competing process in the EU.
In relation to insolvency proceedings, the
Recast Insolvency Regulation aims to establish
procedural rules on jurisdiction and applicable
law and to aid the mutual recognition of
cross-border insolvency proceedings
commenced in a Member State where the
debtor has its centre of main interests. It does
not further seek to harmonise substantive
insolvency law. It has direct effect in all
Member States other than Denmark. Upon a
UK exit, there would no longer be automatic
recognition of UK insolvency proceedings in
EU Member States pursuant to the Recast
Insolvency Regulation, despite the provisions of
the Withdrawal Act as they currently stand:
reciprocity would be lost, as EU Member States
would not be required to recognise insolvency
or reorganisation measures commenced in the
UK, unless there is an agreement between the
UK and the EU providing for this.
The UK has already adopted the UNCITRAL
Model Law on Cross-Border Insolvency, which
has been adopted in jurisdictions such as
Australia, the US, and in some EU Member
States (Greece, Poland, Romania and Slovenia),
but elsewhere in the EU the UK insolvency
office holder would be left to rely on older
cross-border insolvency rules in the jurisdiction
where recognition is sought. It may be that,
following a UK exit, other EU Member States
will adopt this law. Absent that, or other
steps being taken in the EU, there is, at worst,
a risk of competing insolvency proceedings
taking place, at best, some scope for delays
and uncertainty.
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Through its adoption of the Model Law, the
UK does provide for recognition of foreign
insolvency proceedings (regardless of whether
the foreign company is in a jurisdiction which
has itself adopted the Model Law), albeit on
a more limited basis than under the Recast
Insolvency Regulation.
Financial institutions (insurance undertakings,
credit institutions and certain investment
undertakings) are excluded from the Recast
Insolvency Regulation. These institutions are
covered by two separate EU Directives which,
in England, have been implemented as the
Credit Institutions (Reorganisation and
Winding Up) Regulations 2004 and the
Insurers (Reorganisation and Winding Up)
Regulations 2004. Both provide for recognition
in the UK of insolvency and reorganisation
measures commenced in the country of the
financial institution or insurer without any
further requirements. Upon a UK exit, even
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assuming this UK legislation remained in
place, again an agreement between the UK
and the EU would be required to ensure
on-going reciprocity.
The regime for cross-border resolution of
banks (the EU Bank Recovery and Resolution
Directive 2014 (BRRD)) is also relevant. The
UK’s implementation through the Banking Act
2009 would likely remain in place, giving
discretion
to the UK to recognise EU Member States’
resolution proceedings. It is expected however
that the UK would seek reciprocity as part of
the exit arrangements, requiring EU Member
States to give recognition to UK resolution
proceedings as 'third country resolution
proceedings' under BRRD. Until any such
recognition is obtained, EU financial institutions
may have to include contractual recognition
of bail-in clauses in English law contracts
under which they incur liabilities.
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Insurance
In common with other financial services firms, UK insurers (including
UK subsidiaries of groups headquartered outside the EEA) currently
benefit from passporting rights set out in the Solvency II Directive
(Solvency II). Withdrawal from the EU does not of itself mean that they
will no longer be able to do business in EEA States. What it does mean
is that they will not be able to carry on insurance activities on an
EEA-wide basis as a matter of right, flowing from the UK’s membership
of the EU. To mitigate the impact of this change, and absent a deal
between the UK and EU preserving passporting rights, a number of UK
insurers have decided to establish an EU subsidiary to act as a 'hub'
for the group's EEA business with a single EU authorisation.

The loss of passporting rights is equally relevant
to the cross-border activities of insurers and
reinsurers coming from the EEA into the UK –
those who are carrying on insurance business in
the UK will require authorisation for those
activities here. Similarly, insurance
intermediaries stand to lose passporting rights
that they currently hold under the Insurance
Mediation Directive (which will itself be
replaced by the Insurance Distribution Directive
with effect from 1 October 2018).
Announcements made by the Prudential
Regulation Authority (PRA) and Financial
Conduct Authority (FCA) in March 2018 clarify
their approach to Brexit following the European
Council’s agreement to a transition period for
the UK’s withdrawal from the EU. In particular,
insurers and insurance intermediaries have

been encouraged to assume that they will
continue to benefit from passporting rights
until December 2020. Whilst this is a welcome
development, firms cannot be complacent for a
number of reasons:
••As “nothing is agreed until everything is

agreed”, there can be no certainty about
the transition period until all terms of the
Withdrawal Agreement are approved,
which will only come much later (if at all)
in the Brexit negotiations.

••Failing such agreement, the Treasury has

agreed to establish a 'temporary permission'
regime, which will enable firms coming into
the UK from other EEA jurisdictions to carry
on business here while they obtain the PRA
and FCA authorisations needed for those
activities. UK firms with EEA operations
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seem unlikely, however, to benefit from a
similar concession.
••In practice, this means that UK firms

with significant EEA interests are continuing
to plan, for now at least, on the assumption
that there will be no transition period.
Otherwise, they risk disruption to their
business if the UK leaves the EU without
agreeing the envisaged transition period
as part of the terms for its withdrawal.

Practical implications of UK approach
The PRA and FCA announcements mean
that incoming EEA insurers and insurance
intermediaries do not yet need to apply for
authorisation for their UK operations. If the UK
leaves the EU on 29 March 2019, these firms
will be able to rely on the Government’s
'temporary permission' regime whilst they
apply for the authorisations they need to
continue their business long term. The FCA has
confirmed that it expects firms to be able to
benefit from the regime through a simple
notification process.
The position is considerably more difficult
for UK firms, though, as the UK’s jurisdiction
only extends to activities carried on here. If the
transition period does not materialise, the UK’s
temporary permission regime is only effective
for EEA firms operating in the UK and it can do
nothing to help UK firms wishing to conduct
activities in other jurisdictions without the
benefit of passporting rights. Comments made
by the European Insurance and Occupational
Pensions Authority (EIOPA) in December 2017
about cross-border legacy insurance business
also suggest that EU countries may be less
accommodating of UK firms post-Brexit than
would reciprocate the UK’s relatively benign
approach to EEA firms.
For UK insurers with policyholders in EEA
States, there is a particular risk that they will no
longer be licensed to deliver services in those
countries unless they go through the onerous
process of establishing an authorised branch in
each country. Not doing this may leave insurers
unable to pay out on claims, unless there are
'grandfathering' provisions in place for existing
contracts. The need for this issue to be dealt
with as a matter of priority during exit
negotiations has been brought to the
Government's attention. So far, however, there
is little sign that it will be resolved satisfactorily.
This leaves UK firms with a difficult decision.
Should they rely on the transition period to put
their Brexit plans on ice? Or should they
continue to implement their plans by
29 March 2019, in which case they avoid
the disruption to their business that may be
caused if the transition period does not in
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fact materialise? How firms respond to this
dilemma is likely to depend on the significance
of their cross-border activities and the extent of
any disruption that would be caused by
an early loss of passporting rights.
Evidence to date is that many firms are
continuing to plan for Brexit on the assumption
that the UK will leave the EU in March 2019
without agreeing the terms of its departure.
As it can take a year or more to restructure
an insurance business, few are prepared to
wait to see what the Government’s
negotiations might deliver.
Post-Brexit UK regime
UK regulation of insurers and reinsurers
post-Brexit seems likely to follow Solvency II
closely. The argument for further change
(beyond the various changes already being
introduced by the PRA) once the UK is no
longer constrained by Solvency II is that
reducing the burdens imposed on
UK-headquartered groups would enable them
to become more competitive outside the EU.
In practice, there are other considerations:
••The PRA was behind much of the content

of Solvency II and is unlikely to want to
depart radically from its standards.

••Many UK insurance companies have

also said that they would not welcome
the upheaval that would accompany a
significant rewriting of the rules.

••Renowned internationally as regulators

and supervisors of the highest standard,
the UK authorities are also unlikely to want to
put that reputation at risk simply to further
the competitiveness of UK groups
in overseas markets.

••For the UK to be assessed as 'equivalent'

(assuming this is thought to be desirable
or necessary), it will undoubtedly need to
follow Solvency II closely.

In practice, it is clear from exchanges with
the House of Commons Treasury Committee
that the PRA will not speculate about how
much the UK regime might in future diverge
from Solvency II. How much scope there is
for change will, of course, also depend on
the terms of any agreement reached in exit
negotiations between the EU and the UK.
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Intellectual property
IP rights which are designated as applying across the EU (EU trade
marks, Community plant variety rights, Community registered designs
and Community unregistered designs) and those, qualification for
which involves activity within the EU (such as database rights), are
all at risk of termination in relation to the territory of the UK once the
definition 'EU' no longer includes the UK. However, since our first
edition of this Legal Guide to Brexit, the Commission and the UK
Government have agreed at negotiator level (as published on 19 March
2018 and subsequently, 19 June 2018) certain sections in the
withdrawal agreement including provision of replacement rights
forthose registered rights thus affected and for the UK Government
to provide replacement rights for UK registered rights.

In the latest draft of the withdrawal agreement
(19 March 2018) and the joint statement
issued on 19 June 2018, the UK Government
and European Commission negotiators appear
to have agreed text providing for the
replacement of EU-wide IP rights having effect
in the UK with equivalent UK rights at the end
of the transition period post-Brexit (until 31
December 2020) if such a transition period is
agreed. Further, during the transition period,
EU-wide rights will still apply to the UK due to
the effect of Article 122 which provides that EU
law will be applicable to the UK during the
transition period and that it will produce the
same legal effects in respect of and in the UK
as those which is produces within the EU and
its Member States and shall be interpreted and
applied in accordance with the same methods

and general principles, and that during the
transition period, any reference to Member
States in EU law shall be understood as
including the UK.
Other IP related measures include provision
for dealing with: exhaustion of rights, pending
applications, international registrations
designating the EU and the effect of invalidity
proceedings that are 'on foot' at the end of
the transition period, (see Articles 50-57
of the withdrawal agreement). Certain
provisions (highlighted in green in the
19 March 2018 version) are stated to be
agreed between negotiators, whilst others
are still just proposals from the Commission
(those un-highlighted) including those on GIs
(but see the Government's White Paper

The UK Government’s
White Paper detailing its
proposal for the future
relationship between the
UK and the EU (published
on 12 July 2018) includes a
limited number of
proposals relating to
intellectual property as
follows:
••The UK intends to explore

staying in the Unified Patent
Court (UPC) and Unitary Patent
system post-Brexit. The UK will
work with the member states
that have signed up to the UPC
Agreement to ensure that the
UPC Agreement can continue
on a firm legal basis;

••Arrangements on future

co-operation on intellectual
property are recognised as
important to provide confidence
and security to rights holders
operating in and between the
UK and the EU;

••The UK will establish its own

Geographical Indications (GIs)
scheme to provide continuous
protection for UK GIs in the UK
and protection for new GIs
applied for by UK and non-UK
applicants
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What should you do now?
••Consider what EU registered rights (eg EU
Trade Mark, Community registered designs
and Community plant variety rights) and
EU unregistered rights (eg Community
Unregistered Design Right) the company/
business has.
••Without further agreement between the
EU and UK these EU rights will not continue
to have effect in the UK post-Brexit.
The withdrawal agreement (as agreed
at negotiator level at 19 March and
19 June 2018) contains certain agreed
provisions which provide for the EU
registered rights to continue to the end
of the transition period and for equivalent
UK-only registrations to be provided by
the UK to replace the protection given
by the relevant EU right in the UK at the
end of the transition period.

comments), and who pays the administration
costs involved in providing replacement rights.
The provisions on the treatment of pending
applications for SPCs were not agreed in the
19 March draft but have now been listed as
agreed at negotiator level, as set out in the joint
statement of 19 June 2018.
There are still unresolved issues for those
who hold IP rights in the EU and those who
license (in or out) EU-wide IP rights or have
agreements linked to the 'EU' as territory,
which we discuss below.
Despite the areas of current agreement, there
remains the possibility of a 'no deal' scenario
in relation to the whole agreement, in which
case none of the areas agreed would stand
(although the UK Government could make
separate arrangements to create equivalent
rights at the moment of Brexit). Anything
agreed between the Commission and the
UK under a withdrawal agreement needs
European Council approval and then
European Parliament approval. Thus, although
a good start has been made on agreeing the
post-Brexit fate of EU-wide IP rights currently
having effect in the UK, the final arrangements
are still far from certain. Indeed, if a
withdrawal agreement is not accepted
then there will be no transition period at
all and a 'hard' Brexit will come into effect
on 30 March 2019, with all that implies
for IP rights (see our comments from
January 2017 here).
In summary, the proposals in the revised
withdrawal agreement (of 19 March 2018
and now in the joint statement of 19 June
2018), and problems associated with them, are:

••Protective, additional/replacement UK
registrations are still to be recommended
if available and if not already in place,
to allow for a 'no deal' scenario.
••Other unregistered rights may also
be affected if there is no deal, and no
agreement in relation to their treatment
has yet been reached under the current
draft of the withdrawal agreement IP
being negotiated between the Commission
(EU) and the UK Government.
••Where the licensed territory under any
IP licence is defined as the EU consider
the effect of Brexit on the licence and the
interpretation of the relevant provision(s).

Proposals agreed at negotiator level:
••Automatic transition for EU-wide

registered IP rights into UK rights granted
before the end of the transition period:
This will apply to EU trade marks (EUTMs),
Community registered designs and
Community plant variety rights (CPVRs).
Trade mark filing, renewal and priority dates
as well as seniority, registered design and
plant variety rights filing dates and priority
dates, the terms of the replacement rights
and their extent would be maintained as
identical to the EU-wide rights they are
replacing. Reputation in the EU will count
as reputation in the UK for these new UK
TMs, although after transition their
continuing reputation will be based
on their use in the UK.

••Invalidity/revocation proceedings:

With respect to proceedings involving
EU-wide rights already in progress prior
to the end of the transition period, if the
right is declared invalid or revoked, then
the equivalent UK one will also be held
invalid/revoked and at the same date
(except that the UK will not be obliged
to make such a declaration where the
grounds for invalidity or revocation of
the EU TM or Community registered
design do not apply in the UK).

••Genuine use: The potential problems for

genuine use for UK trade marks generated
to replace EUTMs in the UK, where the use
that supported the EUTM was not in UK,
are resolved by provisions which say that
this should not be a ground for revocation
of the replacement UK trade mark right if
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the EUTM was not put to genuine use in
the UK before the end of the transition
period. Nevertheless the reciprocal problem
where use in the UK supported the EUTM
right, is not provided for in this draft.
This may be addressed by the EU IPO in
a separate measure, but the draft withdrawal
agreement is silent upon this.
••International registrations designating

the EU: The UK will take measures to ensure
that trade marks and registered designs
protected in the UK prior to the end of the
transition period, by virtue of international
registrations designating the EU via the
Madrid/Hague systems, will continue to
enjoy protection post-transition. Those using
the Hague Agreement system to apply for
design registration in multiple jurisdictions
via one application can currently get
registered design protection in the UK by
virtue of it being part of the EU. In fact the
UK has now completed the final ratification
stage in order to independently accede
to the Agreement in its own right. The
instrument of ratification was deposited on
13 March 2018 and there now follows a three
month period before the ratification comes
into effect, following which the UK can be
selected as a jurisdiction for protection under
this international application procedure for
design registration. The UK was already an
independent signatory to the Madrid
Protocol which provides a centralized
application procedure for the registration
of trade marks in multiple jurisdictions.

••Unregistered Community designs:

Equivalent rights will be provided in the
UK with the same level of protection and
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for at least the same term for all unregistered
design rights arising before the end of the
transition period.
••Database rights: Those database rights

already in place in the EU before the end
of the transition period, will continue to apply
in UK via the creation of an equivalent right
by the UK. Compliance with the qualification
requirement (EU state nationality, residency,
business location etc) should be satisfied by
the equivalent UK status in respect of these
rights. However, no reciprocal provision is
set out in this draft.

••Pending applications for EUTMs,

Community registered designs and
Community plant variety rights (CPVRs):
Where an application has been filed for an
EUTM or Community registered design
before the end of the transition period,
the applicant will have the right to file an
application in the UK for the exact same
trade mark (with identical goods/services)
or same design, during a period of nine
months from the end of the transition
period. Such an application will be
accorded the same filing date and priority
as the corresponding application filed in
the EU (and where appropriate seniority
(trade marks)).
For CPVR applications made in the EU
before the end of transition, for the purposes
of filing an application for the same plant
variety right in the UK, the applicant will
have an ad hoc right of priority for 6 months
from the end of the transition period. This
right of priority will have the effect that the
date of priority of the application for the
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CPVR counts as the date of application for a
plant variety right in the UK for the purpose
of determining distinctness, novelty and
entitlement to the right.
••Pending applications for SPCs: The SPC

Regulation should apply to applications for
SPCs made before the end of the transition
period and where the administrative
procedure for the grant or extension of
duration are still on-going. The same level of
protection should be granted as would have
been under the EU system. See also further
SPC comment below.

••Exhaustion of rights: IP rights that are

already exhausted within the EU including
the UK, before the end of the transition
period, will remain exhausted in the UK and
EU post-transition. The draft withdrawal
agreement is silent on exhaustion principles
post-transition. Whilst exhaustion within the
EU (as it is then constituted) will continue,
the UK courts will be able to exercise local or
international exhaustion as they see fit.
Historically the UK has taken an international
exhaustion approach pre-EU membership.

Proposed by the Commission but not
yet agreed:
••Costs and administration: That there should

be no charge for the automatic transition
of EU-wide rights above into new equivalent
UK rights and the administrative burden
should fall on the UK’s registries.

••GIs: The holder of a GI, PDO etc should, as

from the end of the transition period, be
entitled to use a new right in the UK with the
same level of protection, generated by the UK.
However, there is no provision in the current
draft for any reciprocal recognition of UK
based GIs or PDOs etc in the EU post
transition. However, the White Paper states
that the UK wants equivalence arrangements
on a broad range of food policy rules,
including GIs, noting that GIs provide legal
protection against imitation and
misrepresentations about quality or
geographical origin for agri-food products
that have a strong traditional or cultural
connection to a particular geographical area.
The UK will establish its own GI scheme
consistent with (and going beyond) the
provisions of the WTO Agreement on
Trade-Related Aspects of Intellectual
Property (TRIPS). The new scheme is to
provide a clear and simple set of rules on GIs
and continuous protection in the UK for UK
GIs notwithstanding exit from the EU. The
scheme will be open to new applications
from both UK and non-UK applicants.
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Problems associated with these proposals
are likely to be:
••A cluttered register (some IP right holders

may not want UK rights);

••Lack of reciprocal protection provision,

in particular in relation to database rights
and GIs, but also the unregistered
community design right which is triggered
by first marketing in the EU and may
therefore cause the relocation of product
or fashion launches from the UK to other
EU Member States post-Brexit.

••No bona fide intention to use UK trade mark

registration requires a declaration to be
made that there is a bona fide intention to
use the mark. Such a declaration will not be
there for these replacement rights, so some
adaptation of the application of the law
here will be needed.

••Genuine use: As referred to above, reliance

on use outside the UK to maintain the EUTM
is solved by the provisions above but reliance
on use in the UK to maintain the EUTM may
still need to be addressed by EUTM owners.

Licensing
Although there is provision in the draft
withdrawal agreement for the EU to be
'understood' as including the UK in any
interpretation of EU law during the transition
period, the same does not directly apply to
individual contractual and other arrangements
and nothing is agreed as to how to approach
this post-Brexit. The effect of the territory of a
licence being specified as the 'EU' or whether a
licence of EU-wide right covers the replacement
right in the UK post-transition, will be a matter
of contractual interpretation. For clarity, those
who license (in or out) EU-wide IP rights or
have the EU as a designated territory in any
agreement where the UK is a key territory,
should take every opportunity to ensure that all
parties are in agreement as to what this means
during the transition period and importantly
beyond. New agreements should provide
specifically for the effect of Brexit.
Patents
European patents and UK national patents:
UK designated European patents (EPs) will
continue to apply in the UK and will still be
able to be applied for at the European Patent
Office. UK entities will be able to apply for
European patents as normal for any
designations. Nationally granted UK patents
will also be available.
The UPC: The main impact on patent litigation
will be the establishment on the Unified Patent
Court (UPC) and whether the UK can continue
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to be part of this new patent litigation system
for European patents and the new unitary
patent, post-Brexit. The UK has now ratified the
UPC Agreement so all that is needed for the
new system to commence is for Germany to
ratify also. Germany's ratification has been
delayed by a complaint about the UPC
Agreement in the German Constitutional Court.
Opinions vary on whether the UK could
continue as part of the UPC system once it is no
longer an EU Member State, but this is largely
dependent on whether the CJEU would accept
a non-EU state's involvement and whether the
UK would accept the role of the CJEU in relation
to references from the UPC on EU law matters.
Nevertheless, the Foreword to the White Paper
by the Prime Minister states that the proposals
in the White Paper would end the jurisdiction
of the European Court of Justice in the UK. It is
not clear whether the UK would nevertheless
accept the role of the European Court of Justice
in respect of references from the UPC on
matters of European law.
Pan-European enforcement post- Brexit: Even if
the UK is not in the EU (and not in the UPC
system), UK businesses with European patents
designated to participating EU Member States
will still be able to use the new UPC system
(unless they have chosen to opt these patents
out of its jurisdiction), and will of course be able
to apply for UPs – although the latter will not
cover the non-participating States listed above,
nor any non-EU European Patent Convention
States (eg Turkey, Switzerland, Norway), for
which European patents will still be available but
which will all need to be litigated nationally as
they will be outside the jurisdiction of the UPC.
The UPC has advantages (central enforcement)
and disadvantages (central revocation) for
patentees and their competitors alike.
Assuming that the UPC does go live, UK
businesses with UPs and EPs will still be able to
use the UPC for enforcement in other EU
participating countries, whether the UK is in or
out of the EU. However given concerns about
how the UPC will operate in the early years and
the quality of the early decisions made by it,
some patent proprietors will choose to opt-out
their European patents from the UPC system.
As a result, business is still likely to pursue
litigation in countries across Europe (including
the UK) outside of the UPC system.
See the jurisdiction and opt-out page of our
UPC and UP hub on our website for more
information on the UPC and our article on
considerations for opt-out published in
Managing IP Magazine, as well as our PLC
Magazine article on preparing your patent
portfolio for the advent of the UPC and the UP.
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Pan-European enforcement strategies will
remain important post-Brexit and post the
introduction of the UPC. Indeed, current or
future pan-European patent litigation strategy
will still involve multiple courts and
supranational management of disputes,
whether or not the UPC goes ahead and with
or without the UK’s participation; Spanish,
Polish and Croatian designated European
patents will also be outside its jurisdiction (as
explained above) and UPs will not have effect
in these jurisdictions. Further, nationally
granted patents must be litigated locally. It will
still be critical to have advisers who are expert
in handling multiple cross-border disputes and
managing local lawyers in jurisdictions within
Europe or beyond.
Unitary patents: Once the UPC is established,
applications for unitary patents (UPs) will be
able to be made via the EPO system (a
designation of unitary effect will be able to be
requested at the time of grant). Should the
new system be established before the UK has
left the EU or whilst it is still effectively part of
the EU legal systems through some
transitional arrangement, the unitary patents
will cover the UK during that period. However
once any Brexit transition period is over (or at
Brexit if no transition agreement is in place)
then any granted UPs will no longer apply to
the UK. In such circumstances it is likely that
the UK Government would provide some sort
of replacement right, as is planned currently
under the draft withdrawal agreement for the
other registered rights (see above).
There is no provision made in the draft of the
withdrawal agreement for creating equivalent
rights should the UP be in effect prior to the end
of the transition period. The UPC needs to be in
place before UPs can be granted. It seems that
UPs have not been included in the withdrawal
agreement as it is far from clear that the new
patent system will be up and running before the
end of the transition period, the German
ratification being dependent on both
constitutional court and parliamentary
decisions, as well as the fact that the UK had not
ratified the UPC Agreement at the time the 19
March 2018 draft of the withdrawal agreement
was issued. It may also be that these issues are
better dealt with along with any negotiations on
the UK remaining in the UPC system generally.
The EMA: With the UK no longer in the EU,
the European Medicines Agency (EMA) is
moving from London. However, even if the
EMA is relocated, it is crucial that the UK and
the rest of the EU remain in step in terms of the
ability to get pharmaceutical and medicinal
products to market efficiently, whilst relying
upon common clinical study data, as well as
monitoring patient safety.
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Supplementary Protection Certificates:
Supplementary Protection Certificates (SPCs)
are UK national rights granted by the
Intellectual Property Office (IPO) under rules
determined by an EU Regulation. It is
anticipated that the Withdrawal Act, once
enacted, will have the effect that all EU law
applying to the UK at the day before Brexit
will remain as UK law going forward unless
and until this is changed by the Government
or Parliament. This will mean that SPCs on
UK designated patents can continue and can
be granted by the IPO post-Brexit, although
transitional arrangements are expected.
Post-Brexit, the UK will be able to award SPCs
on the same or some other basis as under the,
by then, parallel EU system. The UK will need
to decide whether any changes to the EU SPC
regime, several of which are in the pipeline,
would be introduced into the UK's then
independent regime.
The draft withdrawal agreement sets out a
provision for dealing with pending applications
for supplementary protection certificates in
the United Kingdom, stating that "Regulation
(EC) No 1610/96 of the European Parliament
and of the Council and Regulation (EC) No
469/2009 of the European Parliament and of
the Council39 shall apply in respect of
applications for supplementary protection
certificates for plant protection products, for
medicinal products, or applications for the
extension of the duration of such certificates,
submitted to an authority in the United
Kingdom before the end of the transition
period where the administrative procedure for
the grant of the certificate concerned or of the
extension of its duration was ongoing at the
end of the transition period" and that any
certificate granted pursuant to this "shall
provide for the same level of protection as that
provided for in Regulation (EC) No 1610/96 or
Regulation (EC) No 469/2009". This provision
has been agreed at a negotiator level in the
latest round of negotiations (as detailed in the
joint statement on the withdrawal agreement
published on 19 June 2018).
There has been no provision made under the
Unitary Patent Regulation (1257/2012) for
'unitary SPCs', nor under the UPC Agreement.
It appears that SPCs on unitary patents will
therefore need to be obtained through separate
applications in each country for which
protection is required (as currently for EPs).
However any assessment of the validity of an
SPC (on either an EP or a UP) will be made by
the UPC unless the EP involved has been
opted out. It is possible that there may be
some unitary SPC available in the future
but this would require a central administrative
body and further legislation.
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The likely continued approach
of the UK Government
As an indication of the likely final form of the
withdrawal agreement, in a Technical Note
published on 6 March 2018, the UK
Government stated that “The EU position, as
set out in its paper 'Intellectual property rights
(including geographical indications)', published
on 21 September 2017 is that the protection of
certain EU and EU-derived intellectual property
rights (including geographical indications)
should continue in the UK and the EU after
exit” and said that the UK’s approach would be
(emphasis added):
” … Where the UK and EU agree that intellectual
property rights are within the scope of separation
discussions, the UK’s overall objective is to provide
maximum clarity and legal certainty for users,
applicants and right holders by agreeing
arrangements appropriate to each of the different
types of right.
In the future, where the UK does not have existing
domestic legislation to protect certain types of
rights, it will establish new schemes. This approach
will help form the basis for a strong ongoing
cultural and economic relationship with the EU.”
The Government has issued a sample SI
on Semiconductor Topography Rights The
Design Right (Semiconductor Topographies)
(Amendment) (EU Exit) Regulations 2018
as an example of how it intends to deal with IP
rights. This provides a replacement right. The
Government's explanatory note on it is here.
The Government intends to use the powers
under section 7 of the Withdrawal Act to make
amendments to UK domestic and retained
EU intellectual property legislation. The
Government commentary says that the Act
itself will ensure that EU-derived intellectual
property law, as it applies before exit, will
continue to be available in domestic law after
the UK has left the EU. So EU-wide rights
applying in the UK at Brexit or, if the current
draft of the withdrawal agreement is finalised
in its current agreed form, at the end of the
transition period, will be replaced with UK
rights. In addition, some technical amendments
to existing legislation are required to ensure the
existing legal framework that provides for
intellectual property rights continues to
operate effectively, for example by removing
EU references that are no longer appropriate.
These are practical but we expect them to be
minor in impact.
The statement in the White Paper that
arrangements on future cooperation on
intellectual property are recognised as
important to ensure confidence and security
for rights holders in both the EU and the UK
bodes well.
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Migration
There are estimated to be over two million EU nationals currently
working in the UK, accounting for around 7% of the workforce, with
around one million UK citizens living and working in other EU countries.
The ease with which EU citizens can come to live and work in the
UK, and vice versa, is therefore likely to be a significant concern
for employers, employees and expatriates whose access to skilled
workers, jobs, healthcare and pensions could be impacted by a
UK exit from the EU.

Under the principle of free movement, EU
nationals have an automatic right to live and
work in the UK. In its 2017 White Paper, the
UK Government clearly stated that it intends,
post-Brexit, no longer to abide by this principle
and instead to impose UK controls over EU
citizens wishing to come and work in the UK.
This was confirmed in the UK Government's
White Paper detailing its proposal for the
future relationship between the UK and the EU
published on 12 July 2018. This stated that any
mobility arrangements after any transitional
period will be consistent with the ending of
free movement and with the UK taking back
control of its borders and controlling and
reducing net migration into the UK. It proposes
reciprocal arrangements with the EU, including
to support businesses by permitting specified
intra-corporate transfers across Europe and
short-term business trips without visa
requirements (although no details are
provided). It is also seeking a broad system for
mutual recognition of professional qualifications.

The new regime will be set out in a draft
Immigration Bill in due course and a white
paper is expected in autumn. The Government
has commissioned the Migration Advisory
Committee to report on the impacts on the UK
labour market of Brexit and how the UK’s
immigration system should be aligned with a
modern industrial strategy. The Committee
issued a call for evidence in the autumn of 2017
and an interim report in March 2018; the full
report is expected in September 2018.
There is unlikely to be any change to the UK
immigration rules whilst terms of withdrawal
are being negotiated. Options being considered
by the Government for the post-Brexit regime
include a targeted work permit system, to cut
the number of EU migrants but retain those in
highly skilled and highly paid jobs. A reduction
in low-skilled EU migrant workers would
obviously have a significant impact on sectors
such as agriculture, manufacturing, hospitality,
construction and healthcare, which would be
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likely to affect many regions, not only London
and the South East. However, the Government
is likely to come under pressure to ensure
labour shortages are avoided.
Unless the reciprocal arrangements outlined
above are agreed, any new system may also
make it more difficult and expensive for
multinationals to arrange cross-border
secondments, which could have a significant
effect on recruitment and retention of talent in
sectors such as financial services and others.
Short-term business travel to the UK could
also become more problematic. Of course, if
the UK were to impose such restrictions, other
EU countries would be likely to reciprocate in
restricting UK nationals travelling to and
working in their countries.
One particular pressure point is whether any
new restrictions will be applied to UK and
other EU migrants already living and working
in a Member State other than their home state.
The UK Government has reached agreement
with the EU (although this is dependent on a
final deal being agreed) that it will introduce a
new ‘settled status’ for EU citizens who have
been resident in the UK before 31 December
2020 (those arriving between 30 March 2019
and 31 December 2020 will need to register if
they stay for longer than 3 months). Settled
status will only be available to those with five
years’ residence, but individuals resident in the
UK before 31 December 2020 but without five
years will be able to apply for a temporary
residence permit to cover the period until they
have accumulated five years. The Government
has suggested that EU citizens who already
have a permanent residence card will be
allowed simply to exchange this for settled
status without having to go through the full
application process. Applications for settled
status must be made by 30 June 2021.
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UK nationals in the EU will have reciprocal
rights and the UK Government hopes to
secure onward movement opportunities for
these UK nationals should they decide to
change their EU member state of residence..
The Government is seeking to secure similar
protections vis-à-vis the EEA states and
Switzerland. In terms of practical steps to take
now, employers should bear Brexit in mind
when agreeing terms for recruitment or
secondment of employees cross-border. They
should also audit the extent, location and
immigration status of their migrant workforce,
and the workforces of the businesses in their
supply chains, with a view to:
••communicating with employees, particularly

those who might be affected by changes in
immigration law, and providing reassurance
that they will be kept informed as the
position becomes clearer;

••considering if any current EU citizen

employees working in the UK can apply
for British citizenship or permanent
residence now, and vice versa in the case
of British employees working in the EU; and

••formulating contingency plans and keeping

a close eye on the progress of the
transition negotiations.
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"Under the principle
of free movement, EU
nationals have an
automatic right to live
and work in the UK…
the UK Government
clearly states that it
intends, post-Brexit,
no longer to abide by
this principle."
CHRISTINE YOUNG

Pensions
The EU regulatory framework currently impacts on UK pension schemes
in a number of ways.

Equal treatment
The Equality Act 2010, which aims to
implement the requirements of the EU
Framework Directive on discrimination, is
the consolidating legislation that now prohibits
pension schemes from discriminating on
grounds such as a member’s sex, age, sexual
orientation and religion. (Many of these
requirements have their roots in CJEU case
law, older Directives and predecessor domestic
legislation.) Practically speaking, the most
pertinent examples are the requirements:
to have equal retirement ages as between
men and women; to admit part-time workers
into pension arrangements on the same basis
as full-time staff; and not to follow any
age-discriminatory practices when operating
pension schemes. The majority of schemes
have amended both their rules and their
administrative practices to comply with
these requirements and in some cases
provide more generous benefits than the
minimum now required.
Scheme funding
First, the Cross-Border Regulations, which
implement certain requirements of the IORP
(Institutions for Occupational Retirement
Provision) Directive, subject UK cross-border

schemes to more stringent funding
requirements than UK schemes not operating
cross-border as well as requiring them to be
approved by the Pensions Regulator.
As a direct consequence the vast majority
of UK schemes with international employees
took specific steps, back in 2005 when the
Directive was being implemented into
domestic legislation, to ensure that they would
not be classified as 'cross-border' for IORP
funding purposes – the result being that very
few, if any, UK occupational pension schemes
are currently actually subject to the
cross-border funding regime.
Meanwhile the Pensions Act 2004, the
relevant parts of which implement the majority
of the original IORP Directive, places domestic
schemes under lower (but still onerous)
funding obligations which collectively form
the 'statutory funding objective' or
'scheme-specific funding regime'.
And finally, a revised version of the Directive,
IORP II, was published in the Official Journal
on 23 December 2016, entered into force on
12 January 2017 and must be implemented
by Member States (in the form of domestic
legislation) no later than 12 January 2019, albeit
without the significantly-heightened funding
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regime based on an insurance industry style
'capital adequacy' test that, until July 2016,
was widely anticipated would form part of
the new regime.
Protection of employment
TUPE, the Transfer of Undertakings (Protection
of Employment) Regulations, which implement
the Acquired Rights Directive, gives full
protection of employment rights (other than
relating to pensions) on a business transfer;
but are themselves then subject to exceptions
in relation to enhanced pension rights on
redundancy and early severance, which are
required (by two notable decisions of the
CJEU) to be maintained following the
occurrence of such a transfer.
Corporate failures
The Pension Protection Fund (PPF), established
by the Pensions Act 2004 in order to give
effect to the pensions-related aspects of the
EU Insolvency Directive, provides
compensation to members of schemes that
provide defined benefits where the employers
have entered administration or become
insolvent. Other aspects of the UK pensions
legislative framework (such as the Pensions
Regulator and its anti-avoidance or 'moral
hazard' regime), whilst not being an explicit
requirement of the EU regulatory framework,
have come into being as a direct consequence
of it.
A recent opinion from the Advocate General
of the European Court of Justice noted that
the cap on benefits paid by the PPF and the
lack of indexation is unlawful (Grenville
Hampshire v Board of the Pension Protection
Fund (C-17/17) EU:C:2018:287). A full
judgment is expected in Q3 2018. If the
judgment follows the Advocate General's
opinion (it would be relatively unusual if it did
not), this may result in an increase in the size
of the pension liabilities guaranteed by the
PPF and, if considered necessary, an increase
of the PPF levy.
Data protection
The Data Protection Act 1998 derived from
the EU's Data Protection Directive and applied
to controllers of personal data such as pension
scheme trustees and their actuaries and
administrators. Pursuant to the new EU
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General Data Protection Regulation (GDPR),
a much more stringent regime has come into
force with effect from May 2018. Although
the GDPR has direct effect (and hence does
not need to be transposed into domestic
legislation), the Data Protection Act 2018 was
given royal assent in May 2018 to ensure that
the standards set out in the GDPR would apply
to the UK. The regime imposes more onerous
obligations on those who control or process
personal data and threatens more robust
consequences for non-compliance (see
accompanying section: Data Protection).
The general position post-Brexit
If the UK were no longer subject to these
Directives, as could be the case post-Brexit
(but depending ultimately on the extent to
which the Government’s Withdrawal Act,
hard-codes existing EU law into domestic
UK legislation), it would in theory have more
of a free hand to legislate in these areas, with
the precise impact on pensions depending
on the extent to which domestic legislation
in these areas is altered. Retrospective change
seems extremely unlikely, however, and even
prospective change must be considered
against the odds, whether in order to maintain
the UK’s competitive edge in the IT and
financial services industries (via an ability to
continue trading relationships with remaining
EU Member States) or due to potential political
backlash in response to the removal of what
are now regarded as long-standing, domestic
legal cornerstones.
A lesser degree of influence from the rulings
of the CJEU can however be expected, albeit
predominantly on a forward-looking basis
given that many of its existing judgments are
now also firmly enshrined into our domestic
legal system. We do however foresee some
scope for change (and, in the meantime,
uncertainty) where the detailed application
of EU legislation has been the subject of a
ruling by the CJEU not then mirrored by
consequential changes to our domestic laws.
By way of example, some of the finer detail
of benefit equalisation; the 'pensions exception'
on a TUPE transfer (particularly the protection
afforded to enhanced redundancy rights);
and recoverability of VAT by scheme sponsors
(something which continues to tax both HMRC
and the pensions industry generally), would all
potentially be candidates for reform once Brexit
has taken place.
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Pan-European pensions – something
to ponder
Last of all a further specific question mark must
also, we think, hang over the extent to which
those occupational pension arrangements with
a mixture of UK and EU members will be able
to continue as such, post-Brexit. In some ways
the impact can be expected to be negligible,
for reasons that include the following:
••First, very few UK occupational pension

schemes are believed to be operating on
a cross-border basis due to the onerous
funding obligations that would apply.

••Furthermore the stated policy objective

of the original IORP Directive, namely a
genuine internal market for occupational
retirement provision, via the facilitation of
EU-wide pension provision for pan-European
corporations and their internationally-mobile
staff, is recognised to have been hampered
by both (i) that self-same cross-border
funding regime for defined benefit schemes
and (ii) the carve-out in the Directive which
permits Member States to derogate from
its over-arching requirement for an internal
market if “national social and labour
legislation on the organisation of pension
systems” (ie any given Member State’s
domestic pensions regime) would otherwise
be prejudiced.
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••Equally, however, in certain situations we

can see how our departure from the EU
may have an impact that needs addressing:
The position of UK-based employees in
overseas schemes is a case in point –
how will they fare as members of an EU
scheme, formerly (legitimately) operating
cross-border, in a post-Brexit scenario
in which UK employees may no longer
have the ability under EU law to remain
in membership of such an arrangement?
More generally, if an internal market for
occupational retirement provision does
develop sufficiently under the auspices
of IORP II before the UK’s departure from
the EU (however unlikely that may seem
at the present moment), it may
subsequently prove difficult to un-pick any
UK-related element of that wider picture
once Brexit does take place.

And finally, are there opportunities as well
as challenges? Could a repeal of the (wholly
unpopular) Cross-Border Regulations allow
UK occupational schemes to once again
admit into membership internationally-mobile
employees and thereby achieve, outwith the
EU, the very thing?
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Real estate
The real estate sector includes a diverse community of business
interests which may be affected in many different ways by the
UK exit from the EU.

To date, commentators have focussed on
demand for inward investment, the impact
of exchange rate fluctuations and wider
political and economic challenges. Many
consider that the future will be shaped by the
nature of the new UK-EU relationship and until
this is resolved uncertainty will remain.
However, in the short term, Brexit appears
to be delivering mixed fortunes for UK real
estate markets with certain sectors
performing better than others. Whilst there
are opportunities for overseas investors and
private equity funds to capitalise on market
volatility, concerns as to pricing remain and
available stock remains low. There remain
legitimate concerns of a potentially negative
impact on market confidence and damage
to investment performance. However, aside
from some negativity around specific
sub-sectors, commentators are largely
optimistic about the underlying fundamentals

of the UK property market. Whether the UK
is in or out of the EU, it is likely to remain a
safe-haven investment destination.
The legal implications largely stem from the
approach the UK Government will take to
the areas of EU regulation that apply to UK
real estate by virtue of membership of the EU.
These are primarily in the areas of State aid,
procurement rules and merger control (see
accompanying section: Competition and
Antitrust), planning requirements such as
environmental impact assessments, AIFMD
(see accompanying section: Asset
Management) and energy efficiency measures.
In many areas the current integration of EU
and domestic law makes it difficult and of
questionable benefit to unravel the whole
and the Government is likely to be tempted
to tackle the more over-complex and
contentious areas first.
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“Expect the UK to
remain a safe haven
for commercial property
investment. The weight
of global capital chasing
yield means the UK, as
a highly liquid and
transparent investment
market, is likely to retain
favour with investors.”
JEREMY WALDEN

Tax
The precise impact on UK tax law of the UK exit from the EU will
depend on a number of factors, not least the nature of the UK’s
future relationship with the EU. However, what is clear is that the
UK’s membership of the EU has had a considerable effect on UK
tax legislation and policy, such that the cessation of application of EU
law may have potentially significant implications for the UK tax code.

Indirect taxation, particularly VAT, excise
duties and customs duties, is heavily influenced
by EU membership.
EU law provides the framework for VAT and
excise rules across the EU. The majority of these
rules are set by EU Directives, which are not
directly applicable in the UK, and which have
therefore been implemented in the UK by
domestic legislation, such as the VAT Act 1994.
In theory, following Brexit, UK VAT could be
repealed in its entirety, although this is unlikely
given the significant UK tax revenue generated
by VAT. The UK will however gain increased
flexibility in determining the scope of UK VAT,
including setting rates (for example, determining
the goods and services which are to be
zero-rated) and defining exemptions. The UK
will become a 'third country' from the
perspective of other Member States, which will
have implications for the imposition of VAT on
cross-border supplies involving the UK. VAT may
need to be charged on transactions where it is
currently not charged and UK businesses may
need to be registered for VAT in EU countries
where they are currently not required to do so.

On 19 June 2018 the EU confirmed that, in
the context of the draft withdrawal agreement,
certain matters in respect of VAT have been
agreed, including the applicability of the
principal VAT Directive to supplies of goods
made between the UK and the EU initiated
before, and delivered after, the end of the
transition period.
Most of the law governing the administration
of the EU Customs Union is contained in
the Union Customs Code, which is directly
applicable in the UK (therefore having
automatic legal effect in the UK without
the need for domestic legislation); existing
domestic legislation is therefore limited.
The Government has published two White
Papers outlining its approach to the customs,
VAT and excise regimes post-Brexit: 'Future
customs arrangements: a future partnership
paper' (August 2017) and 'Customs Bill:
legislating for the UK's future customs, VAT and
excise regimes' (October 2017). It is made clear
in these documents that new primary legislation,
principally in the form of the Taxation
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(Cross-border Trade) Bill (introduced to
Parliament in November 2017), often referred to
as the Customs Bill, will be required to create a
standalone customs regime, and to amend the
VAT and excise regimes as necessary following
the UK's departure from the EU. The
Government has confirmed that administration
of the VAT and excise regimes will remain
largely the same as pre-Brexit and that the
Customs Bill will base post-Brexit customs
legislation on the Union Customs Code,
although the precise nature of the post-Brexit
customs arrangements will depend on the
outcome of negotiations. Two alternative models
have been proposed by the Government: first, a
'highly streamlined' customs arrangement (also
referred to as the 'maximum facilitation' or 'max
fac' solution), based on the efficient use of
existing procedures and technological solutions
to minimise the burden of customs formalities
as far as possible, and second, a 'new customs
partnership' with the EU, based on a shared
external tariff and without processes and duties
between the UK and the EU. The Customs Bill
will also allow the Government to implement
interim arrangements, such as a time-limited
customs union between the UK and the EU
Customs Union. The Bill will additionally make
provision for a contingency scenario whereby
the UK leaves the EU without a negotiated
outcome on customs arrangements.
More recently the Government has published a
technical note on a Temporary Customs
Arrangement (June 2018). The note provides a
proposal for a 'backstop' position with respect
to customs arrangements between the UK and
the EU, which would apply in the 'specific and
narrow circumstances' of a final customs
arrangement not being in place by the end of
the potential transition period (ie until
December 2020).
The key elements of the 'backstop'
arrangement include:
••elimination of tariffs, quotas, rules of origin

and customs processes including
declarations on all UK-EU trade;

••the UK outside the scope of the common

commercial policy (CCP), except where it
is required to enable the temporary customs
arrangement to function, which means
applying the EU’s common external tariff
at the UK’s external border, alongside the
Union Customs Code and such other parts
of the CCP that are required to enable
the temporary customs arrangement
to function; and

••the UK able to negotiate, sign and ratify free

trade agreements with rest of world partners
and implement those elements that do not
affect the functioning of the temporary
customs arrangement.
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Such a temporary arrangement can only be
provided for in law if a withdrawal agreement
is agreed between the UK and the EU.
It is intended that the 'backstop' solution
should be time limited. The technical note
provides that "the UK expects the future
arrangement [ie the permanent customs
arrangement] to be in place by the end of
December 2021 at the latest." To date,
however, Theresa May has refused to provide
a definitive guarantee that this temporary
solution will not endure beyond 2021.
Direct taxation, including corporation tax and
income tax, is generally regarded as an area of
competence for Member States, but whilst a
member of the EU, the UK has been required
to exercise its power to tax in accordance with
EU law, which has resulted in a number of
changes being imposed on areas of UK tax law
which were deemed incompatible.
Such changes have included extending the
UK’s transfer pricing rules to transactions
between all related enterprises (including
where all parties are resident in the UK),
extending the UK’s group relief rules so that
a non-UK resident company acting other than
through a UK permanent establishment can,
in certain circumstances, surrender losses to
a UK company, adjusting the UK’s controlled
foreign company (CFC) legislation to exempt
CFCs which carry on a genuine economic
activity within the EU or EEA, and the UK
ceasing to impose a 1.5% Stamp Duty Reserve
Tax charge on issues of shares and securities
to clearance services and depositaries, which
has had a positive impact by reducing the tax
burden on IPOs.
When the UK leaves the EU, if it is then no
longer bound to comply with EU law and the
fundamental freedoms, it is uncertain to what
extent (if any) the UK would amend these areas
of tax law to revert to its former position (ie
distinguishing between UK and non-UK
taxpayers), and conversely whether the tax
systems of EU Member States would
discriminate against UK businesses. Any
temptation to restore the UK tax system to one
which favours domestic companies might be
counterbalanced by an incentive to maintain the
UK’s attractiveness as a place for multinationals
to do business and as a holding company
jurisdiction. In some areas of law (for example,
the CFC regime) the UK would in any event be
constrained by international pressures, in
particular, the OECD’s Base Erosion and Profit
Shifting (BEPS) project, which aims to combat
tax avoidance and aggressive tax planning on a
global scale and which has produced proposals
for anti-avoidance legislation which are
recommended for implementation by all
participating nations (including the UK).
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Membership of the EU has also impacted
the taxation of payments made between UK
companies and associated companies that
are resident in other EU Member States. EU
Directives have provided a 'blanket' exemption
from withholding tax for payments of
dividends, interest and royalties between
associated companies in different Member
States. The UK departure from the EU would
mean this exemption would no longer apply
and companies would need to rely on the terms
of any relevant double tax treaty to reduce or
eliminate withholding. In theory, this may make
the UK a less attractive option as the location
for a European holding company, but in
practice, the UK has an extensive network of
tax treaties, including with all current members
of the EU, which will generally reduce or
eliminate any withholding tax.
The UK exit from the EU may also, in principle,
lead cross-border reorganisations to become
more complex and less attractive from a UK
tax perspective. At present, the EU
Cross-Border Mergers Directive provides
for tax relief for mergers and transfers between
companies incorporated in different Member
States, provided certain conditions are
satisfied. When the UK leaves the EU, relief
may no longer be available to UK companies
involved in cross-border mergers. In practice,
cross-border transactions are often structured
outside of these provisions, and therefore their
absence from the UK tax code may not be
of significant impact.
In summary, Brexit may lead to the UK having
greater autonomy to create and shape its own
tax regime and, in principle, would allow the
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UK to provide discriminatory incentives and
reliefs to UK companies (although external
pressures will still exist, principally as the UK
moves towards implementation of the OECD’s
recommendations from its BEPS project).
However, post-Brexit, UK companies would
have no recourse to the EU to challenge
measures of other Member States that may
operate to the disadvantage of UK entities,
and restoring the UK’s tax rules to their pre-EU
position may, in many cases, hinder rather than
help the UK in competing for investment and
business. In any event, most changes resulting
from Brexit are unlikely to happen overnight
as the process for changing legislation is
generally a lengthy one. The nature of any
changes will, of course, also depend on the
form that any alternative settlement to full
EU membership takes and would be likely
to be influenced by the broader balance
of the negotiations at large.

“Brexit may lead to
the UK having greater
autonomy to create
and shape its own
tax regime.”
AURELL TAUSSIG
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The White Paper reconfirms the government's
commitment that upon its withdrawal from the
EU, the UK will leave the Customs Union. In
order to achieve its goal of "the most
frictionless trade possible in goods between
the UK and the EU", the government proposes
the establishment of a free trade area for
goods, with one of the key components of this
proposal being the phased introduction of a
new 'Facilitated Customs Arrangement' (FCA).
As if in a combined customs territory with the
EU, the FCA would involve the UK applying the
EU's tariffs and trade policy for goods intended
for the EU. The UK would apply its own tariffs
and trade policy for goods intended for
consumption in the UK. This mirroring of the
EU's customs approach at its external border
aims to ensure that goods entering the EU via
the UK have complied with EU customs
processes and the correct EU duties have been
paid. Crucially, this would remove the need for
customs processes between the UK and the
EU, including customs declarations and routine
requirements for rules of origin.
In practice, when goods reach the UK border, if
it can be "robustly demonstrated" by a trusted
trader that those goods are destined for the
UK, the UK tariff will apply, and, equally, if it
can be shown that they are destined for the EU,
the EU tariff will be applied. If such robust
demonstration is not forthcoming at the UK
border, the higher of the UK and EU tariffs will
be imposed, and a repayment of the difference
between the two tariffs would be made at a
future date if the destination of the goods is
later identified to be a lower tariff jurisdiction.
It is proposed that any duties charged at the
EU rates which are collected in the UK are
remitted to the EU using a 'tariff revenue
formula', which would take account of goods
destined for the UK entering via the EU, and
goods destined for the EU entering via the UK.
However, the White Paper clearly states that
"the UK is not proposing that the EU applies
the UK's tariffs and trade policy at its border
for goods intended for the UK".
This aspect of the FCA appears to be at odds
with an amendment to the Taxation
(Cross-border Trade) Bill (the Customs Bill)
which was passed by a narrow majority in its

third reading in the House of Commons on 16
July 2018. The amendment provides that the
UK may not account for any duties collected
by it to the EU unless the arrangement applies
reciprocally and the EU accounts to the UK for
duties it collects on the UK's behalf. The
government denies that the amendment is
inconsistent with the White Paper, citing the
tariff revenue formula, which will take account
of goods entering the UK via the EU, as the
basis for a reciprocal arrangement in the White
Paper.
To ensure that new declarations and border
checks between the UK and the EU do not
need to be introduced for VAT and Excise
purposes, the White Paper also proposes the
application of common cross-border
processes and procedures for VAT and Excise
with regard to goods.
The Customs Bill was also amended during its
third reading to effectively require the UK to
have a separate VAT regime from the EU. The
amendment removed a specific power which
would have enabled HMRC to make
regulations to charge VAT on goods arriving in
the UK from any territory or union with which
the UK established a customs union as
acquisitions rather than imports. The
obligation to charge import VAT rather than
acquisition VAT would mean payment of VAT
at the point of entry and consequently
increased administration at the border. The
government justified its support for this
amendment on the basis that the White Paper
does not propose a customs union with the EU
and therefore its removal will not be
inconsistent with the future economic
partnership proposed by the Paper.
One further necessary aspect of the proposed
free trade area for goods between the UK and
the EU would be an agreement not to impose
tariffs, quotas or routine requirements for rules
of origin on any UK-EU trade in goods.
The government further confirms that the
White Paper's proposal for the UK's future
economic partnership with the EU would not
fetter its sovereign discretion on tax, including
to set direct or indirect tax rates, and to set its
own minimum tax rates.
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Telecoms and media
The regulatory framework for telecoms networks and services
in the UK is primarily established under the Communications Act
2003. This piece of primary legislation gives effect to a number
of EU Directives originally adopted to establish a framework for
the regulation of communications-related activities across Europe.
In the media sector, regulation of television services also derives,
in part, from applicable European law, in particular from the
Audiovisual Media Services Directive which was implemented
into law in the UK by the Broadcasting Acts 1990 and 1996
and the Communications Act 2003.

Post-Brexit, these primary pieces of legislation
should remain in force at least for the
short-term, thus retaining the regulatory
status quo. In such highly regulated and
complex sectors, this would certainly be
preferable to any repeal of the legislation.
However, the UK Government would have
the scope to repeal or amend these laws over
time without being limited by the requirements
of the European Directives, subject to any other
international commitments.
Both sectors are also subject to directly
applicable EU Regulations in a couple of
key areas; being roaming and net neutrality
in respect of the telecoms sector, and
cross-border portability in respect of
the media sector.
The 2015 Roaming and Open Internet
Regulation codified the principle of net

neutrality (subject to reasonable traffic
management), abolished retail roaming
charges from June 2017, and set maximum
wholesale roaming charges between mobile
operators. The Roaming Regulation applies
to countries in the EEA and the effect of Brexit
on the Regulation will depend in part on the
future relationship between the UK and the
EU. If the UK is no longer part of the EEA,
the Roaming Regulation will fall away.
In June 2017, the House of Commons Library
published a Briefing Paper covering the impact
of Brexit on the abolition of mobile roaming
charges. The paper confirms that the ban
on retail roaming charges could be retained
in domestic law (by the Withdrawal Act), but
retaining the caps on wholesale charges would
require a reciprocal agreement with the EU.
The UK could continue to participate directly
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in the roaming regulations if it became a
non-EU member of the EEA or mobile roaming
provisions could be included in any Free Trade
Agreement negotiated between the UK and
the EU. However, there may be challenges
with this approach given that to date no Free
Trade Agreement with a third country has
included provisions on mobile roaming.
If the Roaming Regulation falls away and is not
addressed through either of these options, UK
mobile phone customers travelling to Europe
could be subject to additional retail roaming
charges (and vice versa) as the regime will
instead depend on individual roaming
agreements that are commercially negotiated
between mobile operators, rather than being
mandated by wholesale regulation. Any
unregulated, commercially agreed wholesale
rate increase by UK operators is likely to be
reciprocated by their counterparts elsewhere
in the EU, which in turn is likely to be passed
on by operators charging their customers for
retail roaming in those jurisdictions. Such a
scenario, however, would not seem to align with
the Government’s intention in its 2017 White
Paper to focus on ensuring that “UK telecoms
companies can continue to trade as freely and
competitively as possible with the EU and let
European companies do the same in the UK”
At a time when regulation is moving towards
greater harmonisation at the European level,
with proposals such as the Digital Single
Market seeking to remove any obstacles to
a single European digital market, any such
change at a UK level will lead to uncertainty
for operators as to how they will be regulated
across Europe. This in turn could have a big
impact on consumers at the retail level,
something which it is likely the UK Government
and the EU will be keen to avoid.
In the media sector, the EU Audiovisual Media
Services Directive (the 'AVMS') enshrined the
so-called country of origin principle whereby,
as long as broadcasters are licensed and
regulated in one Member State, they may
freely transmit into other Member States
without the need for additional licences or
compliance with additional regulation. When
the UK leaves the EU, the UK will no longer
be regarded as a Member State for the purpose
of the AVMS and broadcasters could lose the
benefit of this principle. This could mean that
UK-licensed broadcasters will no longer be
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guaranteed freedom of retransmission in other
Member States and in order to continue to
broadcast into Europe they may be required
to also obtain a separate broadcast licence, and
comply with additional regulation, in another
Member State in which they are 'established'.
Whilst the UK Government and many Member
States will still be bound by their other
international commitments, such as the
Convention on Transfrontier Television, there
are a number of misgivings meaning that
the Convention is unlikely to be an adequate
substitute for the single market access under
the AVMS.
In her Brexit speech on 2 March 2018, Prime
Minister Theresa May highlighted broadcasting
as a key priority in the ongoing negotiations
with the EU. Theresa May conceded that,
post-Brexit, the UK will not be able to have
exactly the same arrangements with the EU
as it does now. May argued that there are
incentives on both sides to explore 'creative
options' such as mutual recognition (essentially
meaning that the EU and UK would accept that
they each have different rules that strive to
achieve the same outcomes and so
automatically allow products onto each other's
markets), because there are 35 channels and
on-demand services which are offered in the
UK but licensed elsewhere in the EU.
Mutual recognition, May said, "would allow
for continued trans-frontier broadcasting
and recognise the enriching role that British
broadcasters and programme makers play
not only in British but, more broadly, in our
common European culture."
However, if the other 27 Member States are
not minded to grant reciprocal alignment,
then many major media companies based
in the UK will inevitably be tempted to relocate.
Channel providers who have bases in Britain
include Discovery, Disney, Turner and Viacom,
and the industry association for commercial
broadcasters warned in February 2018 that
losing EU-wide broadcast rights could
jeopardize £1 billion in annual investment from
these international players. If the UK cannot
secure a free-trade deal to stop this happening
then Ireland, Amsterdam and Paris are all likely
to be popular relocation destinations.

“At a time when
regulation is moving
towards greater
harmonisation at
the European level…
change at a UK level
will lead to uncertainty
for operators as to how
they will be regulated
across Europe.”
NICK PANTLIN
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The media sector is also subject to limited
directly applicable EU regulations, for example,
the recently adopted Regulation on
cross-border portability of online content
services (the 'Portability Regulation'). The
Portability Regulation enables citizens to make
full use of their paid online content services
wherever they are in the EU. It came into effect
on 1 April 2018. As is the case for the Roaming
Regulation, if the UK is no longer part of the
EEA, the Portability Regulation will fall away
on exit. Whilst the Government may mirror
the Regulation in domestic legislation under
the Withdrawal Act, the Portability Regulation
also relies on reciprocal rights between
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Member States. The UK cannot unilaterally
preserve the other side of such frameworks
in domestic legislation alone without the
consent of Member States or agreement with
the EU through a Free Trade Agreement. If no
such agreement is reached, service providers
could commercially negotiate portability rights
into licence agreements to provide such
functionality post Brexit, however, this could
be more administratively burdensome
and costly. If no such rights were secured,
a service provider would simply need to cease
portability functionality or risk infringing the
rights of licensors.
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DELIVERING
BREXIT
PUTTING
PLANS INTO
PRACTICE

“Nothing is agreed until everything is agreed’
remains the mantra for both sides. We’ll only
know near the end of 2018 at the earliest if a
29 March 2019 cliff edge has been avoided.
With 12 months to go, businesses have no
choice but to make plans and will face tough
calls on when to put them into practice.”
PAUL BUTCHER
BREXIT DIRECTOR, HERBERT SMITH FREEHILLS

“Very proactive
approach to identifying
the legal challenges
Brexit presents”
TIER 1 - BREXIT
LEGAL 500

PUTTING PLANS INTO PRACTICE
QUALITY ASSURED

COST CONTROLLED

DEADLINES MET

Full service, leading experts dedicated
to navigating the commercial,
regulatory and compliance
implications of Brexit

Lower-cost offering for high-volume,
document-intensive work (eg for
re-papering contracts) powered
by cutting-edge technology

Innovative project management and
process improvement techniques to
deliver legal services in the most efficient,
transparent and cost-controlled manner

Expertise across all sectors
underpinned by successful and long
established EU and International
trade law practices

Secure dedicated portal available
24/7 enhances collaboration,
information sharing and tracking progress
in real time against budget and milestones

Legal analysts across the world can
provide seamless round-the-clock
service to achieve speed of delivery
and efficiency

Please get in touch with your regular Herbert Smith Freehills contact if you would like further information about how we can help you put your Brexit plans into practice.
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APPROACHING
BREXIT READINESS
ANALYSE
Pinpoint your risks and opportunities with a
Brexit Audit to analyse ‘no deal’ implications
Identify, for example if:
your market access rights to provide services into the EU from
the UK or vice versa may be lost owing to eg loss of passporting,
rights of establishment, or recognition of qualifications
your products may cease to be authorised owing to eg lapse of
marketing authorisation, conformity assessments or other regulatory
approvals or loss of mutual recognition of product standards
your products may be exposed to new tariffs,
different tax treatments (eg VAT) or customs delays
you have any EU-wide IP rights (or are using any under
licence) which you are relying on for the UK which may
fall away
Review contracts to determine:
••specific aspects of existing contracts that need
to be risk assessed, amended, or migrated to a
different entity
••the implications for new contracts being
negotiated before Brexit

ASSESS
Evaluate and prioritise
Brexit Audit conclusions
to create a Brexit
readiness plan
Evaluate
the importance and likelihood
of risks and opportunities
identified in terms of financial,
strategic, operational and
human resource impacts
Prioritise
key deliverables and assess
the interdependencies and lead
times (political, strategic,
operational and regulatory) to
develop a phased and
proportionate response
Plan
a timeline and allocate
resources to meet Brexit
readiness deadlines, maximising
flexibility and resilience given
continuing uncertainties

THE CLOCK
IS TICKING

Early
October
2018

UK and EU agree overall exit
deal in principle?

18-19
October
2018

EU Council votes on
proposed exit deal?*

ADDRESS
Execute strategic M&A

Implement strategies, deploy arguments
and monitor developments to mitigate risks
and seize opportunities, whether before
29 March 2019 or the end of any anticipated
transition, including:

••acquire entities or operations with the necessary
legal presence or authorisations
••divest operations to reflect new business models
…and adapt

Restructure, reorganise…

••migrate existing contracts to the relevant entities and
enter into any necessary new arrangements

••establish new legal presence and any necessary
operations in the EU or UK to obtain authorisations
ensuring continued supply of products or services

••Revise compliance frameworks (eg to implement
appropriate data protection compliance mechanisms for
international data transfers if required)

••carry out internal reorganisations to make this work
••adjust investment plans and operating models
including to enter or exit markets
Engage regulators and government

Protect intellectual property rights

Prepare:

Implement strategies:

••arguments to put to regulators and government
(UK, EU and third countries) directly or through
industry bodies

••to retain UK IP rights via new registrations
to replace EU wide rights where not already separately
registered in the UK

••applications and engagement with regulators for
timely authorisations

••for future IP registrations and licences
executed pre-Brexit

October
2018 March
2019

UK and EU Parliament vote
on proposed exit deal**

29 March
2019

UK leaves EU either i) “cliff
edge” to WTO or ii) to
transitional arrangements

6-9 June
2019

European Parliament
elections
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Revise strategies for new contracts and risk assess,
re-negotiate and re-paper existing contracts

Avoid and resolve disputes
Abruptly shifting regulatory environments and business
models may require new dispute resolution strategies:

••Revise new contract model terms and
negotiating guidelines

••as part of contract renegotiation and
re-papering exercises

••Implement amendment and migration solutions
for existing contracts to address regulatory
requirements, contractual permission restraints
and other contract change drivers

••to deal with contracts which become legally difficult
or uneconomic for any counterparty to perform
••to terminate contracts as the business pivots to
alternative supply

••Large scale re-papering projects may require bulk
contract processes harnessing technology, process
manuals and negotiation playbooks

••to respond to Brexit-related amendments which
counterparties may seek to make
••to ensure enforcement of judgments

Meet workforce needs
••Comply with employment law obligations for any
relocations or restructurings (eg TUPE)

Monitor developments
Given the nature of the Brexit process,
ongoing monitoring is required to sequence and
trigger plans and re-validate strategies

••Implement strategies for recruitment and retention,
including employee support
••Update employment documentation (eg, cross-border
secondment agreements, restrictive covenants
referencing EU, outsourcing agreements) and ensure
workability of multi-jurisdiction benefits packages

*Qualified majority for EU Council

31
December
2020

Final EU/UK FTA (if
agreed) and any transitional
period ends ***

5 May
2022

UK general election
(scheduled)

**UK PM has said that UK Parliament will
vote on deal before EU Parliament
votes on deal. Simple majority for EU
parliament
***As above, except if such an agreement is
a “mixed” agreement dealing with matters
that are in shared or sole competence of
the individual Member States, it would also
require the approval of all the continuing
Member States in accordance with their
individual processes for treaty approval
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