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M&A IN

RUSSIA
Alexei Roudiak is the head of corporate
for Russia at Herbert Smith Freehills and
managing partner of the firm’s Moscow
office. He advises Russian and international
clients on all aspects of M&A projects,
private equity deals and corporate
restructurings. He is highly skilled in
dealing with complex joint venture issues
(both formation and break-up), defending
against hostile takeovers (both structuring
and litigation strategies) and advising on
investments that involve state participants
and offshore structuring issues, with
particular expertise in the energy and
natural resources and real estate sectors.
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Justin Vaughan is a corporate of counsel
at Herbert Smith Freehills, practising in
Russia since 2009. He helps Russian and
international clients with all aspects of their
most innovative and complex investment
projects in Russia and the CIS, in particular
in the energy, natural resources, financial
institutions, media and technology,
healthcare and real estate sectors.
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GTDT: What trends are you seeing in overall
activity levels for mergers and acquisitions in
your jurisdiction during the past year or so?
Alexei Roudiak & Justin Vaughan: Market
conditions are showing signs of improvement,
with foreign direct investment in Q1 2017
reaching US$7 billion, the highest since the
implementation of sanctions in 2014, and almost
three times the level for the same period in 2016.
Despite the continuing, dampening effect of
sanctions on M&A activity, investors are starting
to come back to Russia having adapted to the new
economic realities. There are also encouraging
signs that this upwards trend may continue in the
second half of 2017.
Russian M&A over the past 18 months has
been characterised by two main themes.
The first is the increasing importance of
investment from Asia. Relations between
Russia and the US, the EU and other Western
jurisdictions remain tense and, although there
have been notable exceptions, a majority of
investors from these jurisdictions are overlooking
Russia (whether for reasons of strategy or
sanctions) as a place to put their money. In
contrast, business cooperation and mutual
investments between Russia and Asian nations,
particularly China and India, have intensified.
To mention some headline deals, in Q1 2017,
the Silk Road Fund (a state-owned investment
fund) added to its major 2016 Russia investments
by acquiring a 10 per cent equity stake in major
Russian petrochemical company Sibur, and
Chinese private conglomerate, CEFC China
Energy, has entered into a conditional agreement
to acquire an almost US$9 billion stake in Russian
state-controlled oil company Rosneft.
Secondly, the Russian government
accelerated its privatisation programme. The
signal transaction in the privatisation agenda was
the acquisition by commodity trader Glencore Plc
and Qatar’s sovereign wealth fund of a 19.5 per
cent stake in Rosneft for €10.2 billion. This was
the biggest foreign investment in Russia since the
Ukraine conflict, and has been widely seen as a
positive sign of Russia’s ability to withstand US
sanctions.
Bringing both themes together, in Q4 2016
Beijing Gas Group acquired 20 per cent of
Verkhnechonskneftegaz from Rosneft, valued
at circa US$1.1 billion. Verkhnechonskneftegaz
is engaged in the exploration and development
of the Verkhnechonskoe oil and gas condensate
field, one of the largest in eastern Siberia.
Further major privatisations have also been
announced. In February 2017 the government
set out its plan for 2017–2019, including the
privatisation of lender VTB Bank, shipping
company Sovcomflot and Russia’s largest
commercial sea port operator Novorossiysk
Commercial Sea Port.

GTDT: Which sectors have been particularly
active or stagnant? What are the underlying
reasons for these activity levels? What size are
typical transactions?
AR & JV: The traditional powerhouses of the
Russian economy, energy and natural resources,
continued to dominate M&A activity in 2016–2017
alongside banking and agriculture (by volume).
Given the abundant oil and gas reserves in
Russia, and the technological complexity and
expense involved in developing these fields, energy
and natural resources still account for a significant
level of M&A deals. In a deal that further illustrates
the Russia-China ties, CEFC China Energy entered
into a conditional agreement with Glencore and
the Qatar Investment Authority to acquire the
major part of their stake in Rosneft for almost
US$9 billion. After completion of this deal, CEFC
will become the third-largest shareholder in
Rosneft. In addition to the potential acquisition,
CEFC and Rosneft have signed a strategic
cooperation agreement regarding joint exploration
and production projects in western and eastern
Siberia, illustrating the integrated approach of
the Chinese corporation to its cooperation with
Rosneft.
The Silk Road Fund’s acquisition of 10 per cent
of Russian petrochemical giant Sibur from Leonid
Mikhelson, chairman of Sibur’s board and its major
shareholder, is another example, and demonstrates
how Chinese companies have become important
partners for Russian companies, following the
sanctions imposed against aspects of the oil and
gas industry.
Chinese investors have also shown interest
in the Russian mining industry. Chinese private
investment group Fosun is reported to have
agreed to buy a 10 per cent stake in Polyus Gold
International, the largest gold miner in Russia, for
US$887 million.
However, the Asian pivot has not solely
been towards China and has involved activity in
both directions. In August 2017, a consortium of
international investors led by Russian investment
group United Capital Partners and European
commodities trader Trafigura acquired a 49 per
cent stake in Essar Oil Limited, India’s secondlargest private oil refiner, and the Essar ports,
refinery and retail businesses at an enterprise
value of US$12.9 billion, simultaneous with the
acquisition of a 49 per cent stake by Rosneft. As
well as being the largest foreign direct investment
in Indian history, this deal illustrates the interest
that Russian companies have shown in developing
relationships with Russia’s new strategic partners
in the outbound investment component of the
‘pivot East’ strategy.
Although energy and natural resources capture
most of the headlines, transportation has also
witnessed significant recent M&A activity. In July
2017, Uber formed a joint venture with Yandex
in respect of their ridesharing, food delivery,
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sector continues to provide attractive opportunities
for investors and has scope for expansion.
There was also significant M&A activity in
the Russian transportation sector in 2017. The
most notable deal is the merger by Uber, the
dominant ride-hailing operator in the US, and
Yandex, Russia’s dominant search and other online
service provider, of their respective ridesharing,
food delivery, and logistics businesses in Russia,
Belarus, Kazakhstan, Armenia, Azerbaijan and
Georgia into a new holding company valued at
US$3.725 billion. Yandex holds a 59.3 per cent stake
in the joint company and has retained operational
control of the business, while Uber holds 36.6
per cent. This deal is an unusual example, in the
current market climate, of a US-based investor
joining forces with a Russian business outside of
the energy and natural resources sectors.
GTDT: In your experience, what consideration
do shareholders in a target tend to prefer? Are
mergers and acquisitions in your jurisdiction
primarily cash or share transactions? Are
shareholders generally willing to accept shares
issued by a foreign acquirer?

Alexei Roudiak

and logistics businesses in Russia and some
other CIS countries. In addition, it was recently
announced that Russian Direct Investment Fund
and DP World, a Dubai-based ports company, are
negotiating with Summa Group to acquire shares
in FESCO, Russia’s largest ports and rail transport
operator.
GTDT: What were the recent keynote deals?
What made them so significant?
AR & JV: As mentioned, the Russian government’s
turn to Asia as a result of worsening relations
with the West has led to a number of significant
transactions being announced, including the Silk
Road Fund’s acquisition of 10 per cent of Russian
petrochemical giant Sibur, and CEFC China
Energy’s proposed acquisition of an almost US$9
billion stake in Rosneft. As previously mentioned,
the ‘pivot East’ is neither solely focused on
China, nor on inbound investment. In August
2017, Rosneft, and a consortium of international
investors led by Russian investment group United
Capital Partners and commodities trader Trafigura,
each acquired a 49 per cent stake in Indian oil
refiner Essar Oil at an enterprise value of US$12.9
billion in the largest foreign direct investment in
Indian history. Such deals show that, despite the
relatively low oil price, the Russian oil and gas

AR & JV: Now more than ever, cash is king in
Russian M&A deals. Shares in Russian companies,
even in those that are listed, tend to be relatively
illiquid and so tend not to be preferred as a form
of consideration. Another factor to bear in mind
is that for certain Russian entities their ability to
issue shares as consideration in international M&A
transactions is limited by the sanctions to which
they are currently subject.
While shareholders in Russia have been
prepared to accept shares issued by foreign
purchasers, particularly shares admitted to
trading on overseas exchanges, it is unusual for
consideration to take this form and where it does
occur it tends to be where the foreign purchaser
is an overseas holding company of a Russian
group. The political tension between the US, the
EU and other Western jurisdictions on the one
hand and Russia on the other has not increased
the willingness of domestic shareholders to accept
foreign shares.
GTDT: How has the legal and regulatory
landscape for mergers and acquisitions
changed during the past few years in your
jurisdiction?
AR & JV: In recent years the Russian government
has implemented a number of measures to make
Russia more attractive to foreign investors,
although these efforts have been hampered by EU
and US sanctions.
Significant changes have been introduced to
the Russian Civil Code, with a view to adapting
certain legal instruments and concepts that are
commonly used in Western jurisdictions (such as
warranties, indemnities and option agreements)
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to Russian realities, and enabling investors to
implement at the onshore, Russian company
level, a number of typical Western-style corporate
governance and shareholder agreement
arrangements. The fact that there are still only
a few court decisions interpreting these new
provisions, combined with newly implemented
rules limiting minority shareholders’ statutory
rights to access corporate information, has
meant that market participants remain cautious
in implementing the new legislative framework.
Nonetheless, there are signs of building
momentum for a bigger role for Russian law in
M&A transactions.
The government has also tried to address
investor concern about the legal robustness of
Russia as a dispute resolution forum. With effect
from September 2016, Russian law expressly
allows corporate disputes relating to Russian
entities to be handled by arbitration institutions,
provided that they have registered with Russian
regulators and the place of arbitration is Russia.
Although foreign arbitration institutions can in
theory apply for a licence to administer Russian
corporate disputes, no foreign institution has yet
obtained a licence.
Alongside these changes to the Civil Code,
the Russian government has implemented a
‘deoffshorisation’ programme aimed at stemming
capital flight from Russia and encouraging the
repatriation of capital previously channelled
into offshore jurisdictions. The deoffshorisation
campaign is now in full swing, following the
introduction of controlled foreign companies
(CFC) legislation and termination of the socalled tax and capital amnesty. Due to vigorous
enforcement action, court practice is rapidly
developing around the application of double
tax treaty reliefs, which has so far been largely
negative to taxpayers. The Common Reporting
Standards, if launched in Russia as expected, will
significantly contribute to the ability of Russian
tax authorities to trace evasion schemes. We
expect the years following next year’s presidential
elections to see a further hardening of the tax
and regulatory requirements. The government’s
impetus for greater transparency around off shore
involvement in Russia-focused transactions is
also seen in the new foreign investment laws that
were introduced on 30 July 2017, which apply
greater scrutiny to transactions where a foreign
partner acquires an asset in Russia, or a Russian
investor acquires an asset in Russia through a
foreign vehicle, especially if the asset is strategic
in Russia.
Despite the hopes that US sanctions (and
sanctions imposed by the EU and certain other
Western jurisdictions) would be lifted, or at least
relaxed following last year’s US presidential
elections, the US has further reinforced and
widened sanctions against Russia in August 2017,
which is likely to further complicate investment in
Russia for Western companies.

Justin Vaughan

GTDT: Describe recent developments in the
commercial landscape. Are buyers from outside
your jurisdiction common?
AR & JV: Political events, particularly the US and
EU sanctions targeting key sectors of the Russian
economy and major Russian entities such as
Gazprom, Rosneft, Sberbank, VTB Bank and VEB,
continue to have a considerable impact on the
commercial landscape in Russia. Even entities that
are not subject to sanctions may find it harder to
attract overseas (Western) investors, as potential
investors reassess the risks and challenges
(perceived or otherwise) of investing in Russia.
The recent further US sanctions targeting Russia’s
defence, intelligence, mining, shipping and
railway industries and restricted dealings with the
country’s banks and energy companies in response
to Russia’s alleged interference in US internal
affairs only reinforce the perception of Russia as a
risky jurisdiction in which to do business.
An example of the tensions introduced by the
sanctions is the recent comment from Russia’s
Federal Antimonopoly Service suggesting that
its consent to Schlumberger’s acquisition of a 51
per cent stake in Russian oil servicing company
Eurasia Drilling will be conditional on the US
oilfield servicing company selling its stake in EDC
to a Russian investor if the US imposes additional
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“The acquisition of ‘control’
by foreign investors of Russian
companies operating in
‘strategic business sectors’
requires government consent.”
sanctions that might adversely impact EDC. On
the one hand, Russia remains open to foreign
investment (and Russian assets continue to attract
US and other Western investors); on the other
hand, the government wants to protect the largest
drilling company working on strategic Russian oil
and gas fields from the impact of US sanctions after
Schlumberger acquires a majority stake.
Like Schlumberger and other US companies,
Russian companies also show a continued
willingness to partner with their Western
counterparts. For example, it has been reported
that ExxonMobil’s subsidiary Exxon Neftegas has
recently settled a US$637 million claim against
Russian tax authorities in consideration for a
minority stake in a large Rosneft oil project.
GTDT: Are shareholder activists part of the
corporate scene? How have they influenced
M&A?
AR & JV: There have been some examples of
shareholders engaging actively in the management
and governance of public listed and unlisted
companies in Russia, such as the (recently
settled) two-year long battle between certain
minority shareholders of Eurasia Drilling and
its management over the share price at which
management’s buyout of Eurasia Drilling after
Schlumberger’s initial takeover attempt failed
due to lack of regulatory approval. However,
the prevalence of low free floats and controlling
shareholders mean that it is unlikely that the levels
of activist/turnaround investment experienced in
the US and the UK will become a regular feature in
Russia.
GTDT: Take us through the typical stages of a
transaction in your jurisdiction.
AR & JV: While some deals are conducted through
auction processes or intermediaries, the majority
are sourced through direct contact between the
prospective business partners. Once the deal
is initiated, the process tends to follow those
adopted in other markets, with a period of due
diligence ahead of final negotiation of transaction
documents.
Certain transactions involving Russian entities
or that may have an effect in Russia may require

regulatory approval. Subject to certain exemptions,
the acquisition of ‘control’ by foreign investors
of Russian companies operating in ‘strategic
business sectors’ requires government consent.
Strategic business sectors include the development
of subsoil fields of federal significance and
the nuclear, military and aviation industries.
Companies incorporated in Russia and operating
in any of these strategic business sectors will be
presumed to be ‘strategic companies’ and therefore
within the remit of the Strategic Investment Law.
The concept of ‘control’ for these purposes is
broadly defined and generally includes controlling
the majority of the votes at a shareholders’
meeting, having the power to appoint the majority
of the board of directors and being entitled to
appoint the CEO of the company.
Separately, and in common with many other
jurisdictions, antimonopoly laws need to be
considered in relation to proposed mergers in
Russia. The consent of the Federal Antimonopoly
Service (FAS) will be required for transactions that
may affect competition in Russia where certain
prescribed thresholds are met. As the thresholds
are relatively low, it is often necessary to approach
the FAS for consent on transactions.
GTDT: Are there any legal or commercial
changes anticipated in the near future that will
materially affect practice or activity in your
jurisdiction?
AR & JV: It is not possible to predict at this point
when existing trade restrictions may be lifted
– indeed, as noted, the US recently extended
the scope of its sanctions. Equally, it is not clear
whether the Russian government will introduce
any further measures that will affect the Russian
M&A market. The current Russian sanctions
restrict the import of certain food products from
the EU, the US and other Western jurisdictions,
and there is evidence that this has stimulated
M&A activity in the Russian food and agricultural
industries.
For a variety of reasons, M&A (even with only
Russian participants) has, in a significant number
of cases, been structured through non-Russian
acquisition and joint-venture vehicles and is
governed by English law. Steps are being taken to
try to change this approach and to bring structures
onshore and make Russian law a more attractive
alternative.
In addition to the important changes to
the Civil Code, the deoffshorisation and CFC
programme have already started heavily
influencing the choice of traditional investment
structures.
The Russian CFC legislation sets out rules
in four main areas of tax structuring. First, it
addresses the taxation of profits received by
the controlled foreign companies of Russian
residents but not yet received by the Russian
residents themselves. Second, it requires Russian
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residents holding shares in, or controlling, foreign
companies or non-corporate entities to notify the
Russian tax authorities of such shareholding or
control. Third, it lays down the test for determining
the tax residency of legal entities. Lastly, it
introduces the concept of beneficial ownership of
income for the purposes of double tax treaties.
It is clear from the law and recent court practice
that the Russian government aims to restrict
the availability of double tax treaty benefits for
recipients of Russian-source passive income, where
offshore structures are deliberately established to
obtain tax treaty benefits for the ultimate beneficial
owners of such income. While court consideration
is so far limited, the tax authorities have started
gaining experience in application of these rules.
Within the same trend, interest taxation rules
have been heavily amended, with specific transfer
pricing regulation introduced for interest in 2016
and thin capitalisation rules revised with effect
from 2017. Amendments to the thin capitalisation
rules effectively codify recent court practice
and restrict deductibility of interest under loans
extended by foreign sister companies.
All these developments illustrate the
continuing trend of Russian tax legislation
becoming significantly more complex and
nuanced. In tandem, Russian tax authorities
are adopting an increasingly sophisticated
and rigorous approach in their assessment of
applications for double tax treaty relief. In the last
18 months we have seen a greater examination
of the substance of ownership structures and
the nature of the relationship between, and
the functions of, the different entities in these
structures. The risk is that where foreign
companies or non-corporate entities are acting as
mere conduits or agents for the ‘true’ beneficial
owners of income, they may be disregarded for tax
treaty purposes. As mentioned, court practice on
the matter is developing rapidly, and most of the
cases resolved are not in favour of the taxpayers.

iStock.com/ser-alim

GTDT: What does the future hold? What activity
levels do you expect for the next year? Which
sectors will be the most active? Do you foresee
any particular geopolitical or macroeconomic
developments that will affect deal sizes and
activity?
AR & JV: It is likely that the trade restrictions
imposed by the EU, the US and other Western
jurisdictions will continue to influence market
conditions, both directly and indirectly. Domestic
buyers (with no significant ownership link to those
jurisdictions) are not subject to these sanctions
and can freely transact with entities on the
sanctions lists. However, a number of the major
Russian lending banks are subject to the lending
restrictions imposed by the EU and the US and
this has hampered the ability of potential buyers
to raise the finance necessary to make significant
acquisitions. The widening of the US sanctions in

“It is likely
that the trade
restrictions
imposed by the
EU, the US and
other Western
jurisdictions
will continue
to influence
market
conditions,
both directly
and indirectly.”
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THE INSIDE TRACK
What factors make mergers and acquisitions practice in
your jurisdiction unique?
The dominance of state-owned enterprises in the M&A
market and the general political environment make Russia
a challenging jurisdiction in which to do M&A transactions.
Often we are faced with novel legal issues when dealing
with the interaction between the Russian legal regime and
international business practices. As a result clients tend to
rely heavily on their lawyers to help navigate the complexities
of transacting in Russia and deliver legally robust and
commercially appropriate outcomes.
What three things should a client consider when choosing
counsel for a complex transaction in your jurisdiction?
1. Can counsel provide seamless advice on Russian legal,
regulatory and tax practices and the legal, regulatory
and tax issues across the range of other jurisdictions and
governing laws involved?
2. What experience does counsel have in dealing with local
counterparties and regulatory authorities?

3. Does counsel have experience of negotiating and bringing
to fruition complex transactions based on practical
experience across Russia and other markets?
What is the most interesting or unusual matter you have
recently worked on, and why?
We advised United Capital Partners on their consortium
acquisition with commodities trader Trafigura of a 49 per cent
stake in Essar Oil Limited, India’s second-largest private oil
refiner. This deal is significant because, together with Rosneft’s
simultaneous acquisition of an equivalent 49 per cent stake,
it is the largest foreign direct investment in Indian history and
a prime example of successful implementation of the Russian
outbound ‘pivot East’ strategy.
Alexei Roudiak and Justin Vaughan
Herbert Smith Freehills
Moscow
www.herbertsmithfreehills.com

August 2017 illustrates that relief from sanctions
is unlikely to come any time soon. We anticipate
that, although Chinese outbound investment has
dropped in the first half of 2017 compared with its
record 2016 levels, Chinese funds will continue
to dominate the investment sphere in the coming
12 months in line with the Chinese government’s
policy to focus investment along the old ‘Silk Road’.
We may also see some M&A activity coming from
other countries that are targeted by the Russian
‘pivot East’ strategy, such as Saudi Arabia, whose
sovereign fund PIF and oil company Saudi Aramco
is expected to establish a US$1 billion energy fund
together with the Russian Direct Investment Fund
in order to invest in the Russian oil sector.
However, despite the political tension we
still see some foreign investment from Western
countries, such as the US, with numerous examples
as we have discussed. Although it is hard to predict
how the political and economic landscape will
develop, there have been signs of improvement
in the levels of foreign investment in Russia that
we anticipate will continue in the coming year,
especially as the wold economy is picking up, with
the OECD forecasting global GDP growth at 3.5–3.6
per cent in 2017 and 2018 after what it called ‘many
years of weak recovery’.
For some, the low relative value of the rouble
(especially now the currency appears to have
stabilised) means that production costs in Russia
offer significant competitive advantages to
investors localising production in the country for
export, and the previous economic turbulence
has gone some way to reducing the valuation gaps
between sellers and investors that have been so

prevalent in the Russian market. We expect that
the energy, natural resources and transportation
sectors will continue to be active areas of the
Russian economy and provide opportunities for
investors in the remainder of 2017 and into 2018.
We expect that the Russian state’s privatisation
plans will also be a driver of ‘big ticket’ M&A in
the coming year. As mentioned, in January 2017
Glencore Plc and Qatar’s sovereign wealth fund
made the largest foreign investment in Russia since
2014, acquiring a 19.5 per cent stake in Rosneft, and
that consortium may already have found a potential
purchaser for the lion’s share of that stake, CEFC
China Energy. We expect that the privatisation of
lender VTB Bank, shipping company Sovcomflot
and Russia’s largest commercial sea port operator
Novorossiysk Commercial Sea Port, if it proceeds,
will attract significant international investor
interest if the price is right.
Finally, Russia has reopened trade links with
Iran following the UN removing its Iran sanctions.
The key sectors that Russia hopes to capitalise
on are energy, transport and defence. Russia
has signed deals with Iran to supply military
equipment, such as MI-17 helicopters and various
rocket systems, improve transportation, with a
US$2.5 billion deal to start up a much-needed rail
wagon production operation, and Gazprom has
been given a contract to develop the Farzad B gas
field. Trade between the two countries has doubled
over 2016 and it is expected that it will further grow
to over US$10 billion in the near future. It remains
to be seen whether the Iranian market opening up
will spur any M&A activity in Russia.
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