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M&A IN

FRANCE
Christopher Theris is a partner in the
Herbert Smith Freehills’ corporate team
in Paris, and specialises in mergers and
acquisitions, joint ventures, financial
products and services and regulatory
issues.
Christopher advises international,
and especially US-based, clients on their
transactions in France. He also works
with clients on mergers and acquisitions
and joint ventures, with a special focus
on transactions in OHADA law Africa
jurisdictions, transactions in the financial
services sector and buyouts in insolvency
situations.
Noémie Laurin is an associate within the
Paris Herbert Smith Freehills corporate
team. Noémie advises and assists clients
on a wide range of domestic and crossborder private M&A transactions in France
for both French and foreign clients. She
also advises public and private companies
in general corporate advisory work.
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Hubert Segain is a partner and head of
Herbert Smith Freehills’ corporate group
in Paris. He has extensive experience
in public and private mergers and
acquisitions, joint ventures, restructuring
and capital markets transactions.
Hubert has advised a large number of
international corporates and financial
investors on their M&A operations. He
also represents issuers, managers and
financial institutions in enforcement
procedures launched by the Financial
Markets Authority.
Hubert has published more than 30
papers on M&A and financial markets
regulation. He is frequently consulted by
regulatory bodies and other professional
organisations on matters affecting
corporate and financial regulations.
Hubert is a member of the Paris and
New York State Bars. Chambers Global,
the Legal 500, Who’s Who Legal and
IFLR1000 list him as a leading corporate
lawyer.
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“Generally speaking, 2017 so
far has been very active despite
the uncertainties related to the
consequences of the Brexit vote,
the upcoming measures of Donald
Trump’s administration and the
French and German elections.”

Hubert Segain

GTDT: What trends are you seeing in overall
activity levels for mergers and acquisitions in
your jurisdiction during the past year or so?
Hubert Segain, Christopher Theris & Noémie
Laurin: In the first quarter of 2017, Europe reached
a record of the past 10 years in terms of value for
announced M&A deals, France ranking first –
representing 26 per cent in terms of deal value.
Acquisitions of French companies made by
foreign groups reached €58.4 billion over the
first six months of 2017 – representing twice the
aggregate value of completed deals as compared
to the same period in 2016. Acquisitions made
by French companies abroad increased by 30 per
cent as compared with the same period in 2016
to reach €30.6 billion, although in both cases the
acquisition in the number of deal decreased by 12
per cent (which is the effect of a number of large
size deals that took place in 2017).
Over the same six-month period, we can
observe a similar trend for domestic French
M&A activity, which more than doubled in value
to reach €15.3 billion – although the number of
deals decreased by 15 per cent compared to the
first semester of 2016. Major groups continue to
refocus their activity by gaining market shares
at international level and looking for synergies
with complementary activities, but also by selling
subsidiaries with a non-core activity.
Overall, M&A activity is buoyed by favourable
conditions for external growth.
Several factors can explain this trend. First,
financing conditions remain favourable to
companies, which can either borrow money at
low interest rates or pay the acquisition fully or
partially with their own available cash. Moreover,

corporate leaders are gradually regaining
confidence in the market and are keener to invest
reserves stocked-pilled since the global economic
crisis.
Companies are seeking to become leaders
at a regional or global level – as, for example,
illustrated by the pending merger between Essilor
and Luxottica, which would become the global
leader in the fast-growing eyewear industry,
and the recently announced ‘merger of equals’
between Alstom and Siemens’ mobility business,
creating the second worldwide leader in rails
behind the Chinese CRRC.
Generally speaking, 2017 so far has been very
active despite the uncertainties related to the
consequences of the Brexit vote, the upcoming
measures of Donald Trump’s administration and
the French and German elections.
GTDT: Which sectors have been particularly
active or stagnant? What are the underlying
reasons for these activity levels? What size are
typical transactions?
HS, CT & NL: This year some of the larger
deals have been in the industrial sector with the
acquisition of Vauxhall by PSA from General
Motors, the merger of Alstom and Siemens or the
acquisition of Zodiac Aerospace by Safran.
The food and beverage sector has also been
active, especially in French outbound M&A, with
the acquisition of the US organic milk product
producer Whitewave by Danone (US$12.5 billion)
or the acquisition by Bonduelle of the US-based
individual salad portion leader Ready Pac
Foods (US$409 million). This is also true of the
pharma sector in particular with the acquisition
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Christopher Theris

Noémie Laurin

by Ipsen of the global oncology assets of USbased Merrimack Pharmaceuticals (US$960
million) or the acquisition by l’Oreal of the Cerave
skincare assets from the Canadian-based Valeant
Pharmaceuticals (US$1.3 billion).
There has also been a resurgence of megadeals involving French companies in 2017
compared to 2016, with the announcement of
five deals over €5 billion and three deals over €10
billion during the first semester of 2017 as well as
the recently announced merger between Alstom
and Siemens.
GTDT: What were the recent keynote deals?
What made them so significant?
HS, CT & NL: One of the largest deals of this year
is the merger between French-based Essilor and
Italian-based Luxottica and for an overall deal
value of €24 billion. Following the merger, Mr
Del Vecchio, founder of Luxottica, will become
the largest single shareholder in the merged
group – with a stake between 31 per cent and 38
per cent – though voting rights will be capped
at 31 per cent. The Del Vecchio family holding
company that controls Luxottica will exchange
its 62 per cent stake in the Italian company for
newly issued Essilor shares. The transaction is
still pending competition clearance from the
European Commission, which opened a phase two
investigation at the end of September 2017.
One of the keynote deals of this year was the
acquisition by Danone of the US organic milk
product leader WhiteWave. The purchase price
of US$12.5 billion was largely financed through
external debt. Danone has been required to carry
out certain divestments to obtain the necessary

competition clearances, and in particular, the
divestment of its American subsidiary, Stonyfield,
that specialises in organic milk products. This
transaction will considerably impact Danone’s
global footprint and market position, particularly
in the United States – where it is now one of the top
15 food and beverage companies.
The acquisition of Opel and Vauxhall by PSA
from General Motors for an agreed amount of
€1.3 billion, which will make the French company
the second-largest carmaker in Europe behind
Volkswagen, is another example of an important
French cross-border deal carried out by a French
company in 2017. This deal is also important
because it reveals the turnaround of PSA after it
came close to bankruptcy some years ago.
GTDT: In your experience, what consideration
do shareholders in a target tend to prefer? Are
mergers and acquisitions in your jurisdiction
primarily cash or share transactions? Are
shareholders generally willing to accept shares
issued by a foreign acquirer?
HS, CT & NL: Bidders may offer cash, securities
or a combination of both as consideration to the
target’s shareholders. Even if French shareholders
tend to prefer cash as consideration, equity and
mixed consideration are increasingly used in
practice. Consideration in the form of shares of a
foreign company is sometimes proposed. In cases
where the French company is listed, there will
be pressure on the foreign company proposing
consideration in the form of its shares, to dual list
its shares in France so as to ensure that the French
investors can continue to trade shares on the
French stock market.
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“The acquisition by Safran
of Zodiac Aerospace is
an interesting case study
in relation to cash versus
equity consideration and
the more complex structures
that can be proposed.”
proportionately in case of oversubscription of the
secondary offer for consideration in kind).
GTDT: How has the legal and regulatory
landscape for mergers and acquisitions
changed during the past few years in your
jurisdiction?
HS, CT & NL: The Sapin II Law relating
to transparency, anti-corruption and the
modernisation of the economy, which entered
into force on 11 December 2016, imposes the
obligation on large corporate groups (with at least
500 employees and with an annual turnover in
excess of €100 million) to implement compliance
programmes. This law requires companies to
set up measures and procedures such as a code
of good conduct, an internal system of alerts
designed to enable employees to report any
violations of the law and the code of good conduct,
a risk-mapping process and client assessment
programmes.
The French legislature also introduced, on
27 March 2017, a duty of vigilance applying to
parent companies and subcontracting companies
with respect to the activity of subsidiaries and
service providers, in particular in the context of
their manufacturing process and supply chain
in France and abroad. This bill was initialled
following the tragic collapse of the Rana Plaza
building in Bangladesh in 2013 in order to prevent
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Determining what type of consideration
the shareholders will view as most attractive is
essential to a successful bid and is an important
part of the work of the financial advisers of the
offerer.
The acquisition by Safran of Zodiac Aerospace
is an interesting case study in relation to cash
versus equity consideration and the more complex
structures that can be proposed. Originally the
transaction as announced in January 2017 had a
very complex two-step structure involving a cash
offer for the general shareholders followed by a
merger, during which the Zodiac Aerospace family
shareholders would receive shares in Safran (this
structure was designed essentially for tax purposes
to limit the application of wealth tax on the Zodiac
Aerospace family shareholders). A number of
Zodiac Aerospace shareholders complained that
they were not given the option to benefit from
the consideration in the form of shares of Safran.
In March, following shareholder activism in
particular by TCI and further profit warnings from
Zodiac Aerospace, a new deal was presented by
Safran and Zodiac Aerospace. This revised deal
involved a more customary structure, whereby
all shareholders of Zodiac Aerospace benefited
from a primary cash offer on 100 per cent of the
shares of Zodiac Aerospace and a secondary offer
open to all shareholders to obtain preference
shares in Safran (capped at 31 per cent of the offer,
the requests from shareholders being reduced

such tragedies and to ensure compliance and
relief in the event of breaches of human rights and
environmental protection laws. French groups with
more than 5,000 employees in France or more than
10,000 employees in France or abroad are within
the scope of these obligations.
These new regulations are symptomatic
of a general trend towards a greater focus on
compliance-related issues in France. This has a
strong impact on M&A practice. In this context,
compliance and protection against compliancerelated risks has become an increasing area
of focus not, only at the due diligence phase
but also at the phase of negotiation of the
deal documentation in the context of M&A
transactions.
GTDT: Describe recent developments in the
commercial landscape. Are buyers from outside
your jurisdiction common?
HS, CT & NL: European targets have found favour
with investors in the first half of 2017 with a 33 per
cent increase compared to the level of activity seen
during the first semester 2016, while US M&A fell
16 per cent over the same period.
For the first six months of 2017, acquisitions
of French companies made by foreign groups
doubled in value (to reach €58.4 billion) compared
to the same period in 2016, although the number of
completed M&A deals decreased.
During the first half year of 2017, US buyers
were the biggest purchasers of French companies
– both in terms of number of deals and of the
aggregate value of transactions. The two other
biggest categories of buyers of French companies
were the buyers based in the UK and Germany over
the same period.
China continues to be seen as a frequent
investor in the French market and there are
currently discussions in France and at the
European commission level to further regulate
foreign investments in an attempt, in particular,
to require reciprocity for countries like China –
which are seen as aggressively acquiring abroad
while protecting their own domestic market. In
reality, the explosion of outbound investment
from Chinese buyers observed during the first
six months of 2016 has fallen during the second
semester of 2016, and has remained stable in the
first semester of 2017. This trend can be explained
by the increased regulatory and political scrutiny
of China towards the investments of Chinese
companies abroad.
GTDT: Are shareholder activists part of the
corporate scene? How have they influenced
M&A?
HS, CT & NL: Analysts have observed that
since 2006, more than 8 per cent of the M&A
deals announced by S&P 500’s French groups
were subject to attacks from activist investors

attempting to derail the transaction. There has
been a general rise in shareholder activism over
the past few years in France and this trend is
continuing in 2017 where a few noteworthy activist
campaigns have taken place.
The ongoing merger between Safran and
Zodiac Aerospace is a good example. TCI, an
activist hedge fund holding approximatively
4 per cent of Safran’s share capital, has not
only challenged the price of the deal but
also called into question the merger itself by
pointing out a preferred treatment benefiting
Zodiac shareholders as compared to Safran’s
shareholders, and by questioning the creation
of synergies between the two companies. This
activist campaign (along with profit warnings
issued by Zodiac Aerospace) led to a significant
modification in the structure of the consideration
and a reduction in the initial offer of Safran
– representing a 15 per cent decrease in the
valuation of Zodiac Aerospace as compared to the
original offer.
Activist investors do not hesitate to file
complaints in the courts in the context of their
campaigns. This was the case, for example, this
year for CIAM, a Paris-based activist, who filed
a legal complaint against Altice on the basis
that Altice had forced its French subsidiary, SFR
Group, (acquired in 2016) to take actions that were
detrimental to the minority shareholders.
Not only have the traditional activist actors
been active in France in 2017, institutional
investors are also increasingly willing to support
and to get more directly involved in shareholder
activism. This evolution in shareholder behaviour
forces managers to have a better vision of their
key shareholders, especially before launching a
transaction or important operation.
French companies are increasingly aware of
activist strategies, but still remain underprepared
to deal with activist investors when a conflict
arises.
GTDT: Take us through the typical stages of a
transaction in your jurisdiction.
HS, CT & NL: While it is perhaps more frequent
for the CEO to initiate contact, communicating
through bankers or lawyers is also very frequent,
especially in large transactions. Contact through
counsel may enable the client to structure the
deal at an early stage of the negotiations. Using
channels of communication between legal
counsel also helps to maintain the confidentiality
of the discussions between the parties to a
contemplated transaction, which can be essential,
especially to avoid any liability for abusive
termination of negotiations under French law.
Contrary to the situation in common law, ‘legal
privilege’ does not exist in France for in-house
lawyers and the protection of correspondence
can only be guaranteed by virtue of lawyers’
professional secrecy. Because of rules applying to
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professional secrecy, lawyers are required to keep
communications with other lawyers confidential
and the courts and other public authorities cannot
force lawyers to disclose the content of these
exchanges. Breach of the professional secrecy is
subject to criminal and disciplinary sanctions.
Advisers are mandatory in the context of
certain transactions. For example, in a public
takeover context, the bidder must appoint a
presenting bank that presents the project to
the French Financial Markets Regulator (the
AMF), guarantees the bidders’ undertakings and
generally structures the transaction.
The initial steps of a classic merger or
acquisition of private companies typically include
the signing of a non-disclosure agreement, and in
some cases, of an exclusivity agreement.
Lawyers or financial advisers generally
organise a data room for the disclosure of
documents on the business of the target to the
potential purchaser. This process is now almost
always carried out through a virtual data room,
though this can be accompanied by a physical
data room for particularly sensitive documents
(which may in some cases only be accessible by
the purchaser’s legal counsel). There can be two
stages in releasing documents in the data room,
meaning the most sensitive and confidential
documents are made available for viewing only
to bidders qualifying for the second stage of the
process.
The information obtained will be used to
confirm interest in the transaction, value the target
company, gauge the risks related to the transaction
and negotiate the price.
The parties to a merger or acquisition process
in France have to be careful to comply with the
duty to negotiate in good faith imposed by the
French Civil Code. As a consequence of this duty
of good faith (which cannot be contracted out
of ), even if the parties remain free to terminate
negotiations, they can be held liable to the
other party in the event of abusive and abrupt
termination of negotiations (essentially for costs
incurred by the other party in preparing the
transaction and in the course of the negotiations).
Decisions to break off negotiations therefore have
to be carefully managed.
Regarding listed companies, mergers and
acquisitions are obviously much more regulated.
In particular, listed companies are subject to
disclosure obligations in the context of such
operations. For instance, the presenting bank must
file an offer letter with the AMF describing the
terms and conditions of the offer, as well as a draft
prospectus that provides a significant amount of
information. The target will be required to issue
a note in response to the offer and the decision
of its board to approve or disapprove the offer
and otherwise comply with specific disclosure
obligations.

The parties to a transaction will generally
be advised by lawyers, accountants, financial
advisers and public relations agencies. All these
specialists are required to work together as a team
to address the client’s needs.
The merger and acquisition process will vary
depending on numerous factors, including the
business of the target, the project of the investor
(for instance whether it is based on a long-term
or a short-term strategy) and hence will have to
be adapted to the specificities of each individual
project.
The requirement to consult employee
representative bodies of the parties involved and
the target prior to the signing of any definitive
acquisition agreement, as well as the requirement
to propose the employees to make an offer for the
business or company in the context of the sale (for
smaller targets), also has to be taken into account
in the process.
GTDT: Are there any legal or commercial
changes anticipated in the near future that will
materially affect practice or activity in your
jurisdiction?
HS, CT & NL: One of Emmanuel Macron’s key
campaign promises was the reform of labour
laws seeking to help French companies respond
in a more flexible manner to the challenges they
are facing and increase their competitiveness
in the global market. By way of ordinances
published in September 2017, which are pending
ratification by the French parliament, the
French government introduced a number of
important measures modifying labour laws
– including the capping of damages due to
employees being made redundant, measures
simplifying collective redundancy exercises and
the consolidation of employee representative
bodies to create a unique body (instead of three
in charge of representing the employees today).
This consolidation of employee representative
bodies should facilitate the consultation process
of employees in the context of M&A transactions.
Decrees are still to be enacted in order to fully
implement these measures. There is some hope
that these implementation decrees will reduce the
maximum periods for consultation of the unique
employee representative body and accelerate the
implementation of M&A deals in France.
The French government is also preparing the
finance bill for 2018, which will include measures
reducing tax applicable to companies in France.
The headline measure is the progressive decrease
of corporation tax from 33.33 per cent to 25 per
cent by 2022. The new bill would also remove
the much-disputed 3 per cent additional tax on
distributions (including dividends) made by any
company subject to corporation tax.
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Generally speaking, the measures announced
by the French government should enhance the
attractiveness of France and encourage inbound
M&A activity for the remainder of 2017.
It is also noteworthy that there are currently
discussions on the modification of thresholds
applying to merger control regulations. In October
2016, the European Commission launched
a public consultation on certain procedural
and jurisdictional aspects of merger control
regulations following a debate on the effectiveness
of the jurisdictional thresholds (which today are
purely turnover-based) and their ability to capture
all transactions that can potentially have an
impact on the EU internal market – particularly in
certain sectors, such as the digital economy and
the biotech sectors, where target companies may
have a low turnover but potentially an important
value. Similar reflections are currently carried out
at national level in European countries including
in France.

iStock.com/focusstock

GTDT: What does the future hold? What
activity levels do you expect for the next
year? Which sectors will be the most active?
Do you foresee any particular geopolitical or
macroeconomic developments that will affect
deal sizes and activity?
HS, CT & NL: M&A activity has been strong in
Europe in general, and in France in particular, in
2017 so far and this trend is expected to continue.
This is, in particular, due to the fact that not only
private equity players but also corporates continue
to have a high level of ‘dry powder’, and are
increasingly willing to use it on external growth (in
opposition to share buy-backs and distributions).
Interest rates continue to be historically low, and,
although they are expected to rise slowly over the
next few years, this will continue to provide cheap
funding of M&A activity in Europe.
M&A in Europe should also benefit from the
general recovery of the European markets, in
particular in the context of a managed Brexit.
Some market analyses even predict that Brexit
should, in any case, generate an increase in M&A
activity for both UK buyers seeking opportunities
for growth and diversification of risk in Europe,
or foreign buyers seeking to take advantage of
the opportunity to acquire high-quality assets
at competitive prices given the weakness of the
pound sterling. In that context, M&A activity
should also continue to be strong in France due
to all of these factors and the political-business,
friendly environment under Macron.
From a sectorial perspective, it is expected
that, after a slowdown in 2016, the pharma and
healthcare industries will see strong M&A activity
over the next few years, particularly due to
ageing populations in advanced economies and
the proliferation of innovative companies in the

“The measures
announced
by the French
government
should
enhance the
attractiveness
of France and
encourage
inbound M&A
activity for the
remainder of
2017.”
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THE INSIDE TRACK
What factors make mergers and acquisitions
practice in your jurisdiction unique?
Labour law considerations have to be carefully
reviewed. Over the past few years legislation
has tended towards increasing involvement
of the employees’ representatives in the M&A
process (including the requirement to first give
the employees the opportunity to make an offer
on the company before selling it to third parties
under the ‘Loi Hamon’ law).
Foreign investment issues also need to be
carefully managed. It is necessary to assess
whether the target is active in one of a number
of (sometimes widely defined) industries that
require prior foreign investment approval from
the French Ministry for the Economy. Generally
speaking, the sometimes wary attitude of
officials to foreign investments requires M&A
players to be very attentive to the preparation
stage and communication made around such
projects.
What three things should a client consider
when choosing counsel for a complex
transaction in your jurisdiction?
It is essential for counsel to understand quickly
the client’s commercial needs and business
strategy, and adapt its advice to the client’s
expectations. Counsel’s past experience on

biotech and medtech sectors, which will require
consolidation.
The finance sector should also see
consolidation over the next few years given, in
particular, the fragmented banking system in
Europe. But this will depend in part on whether
regulatory issues and national protectionism can
be overcome. The Fintech industry should also
drive M&A activity in this sector as consolidation

similar deals is also of significant importance,
as this will enable him or her to be more
responsive to the client’s constraints. Finally,
counsel has to be able to provide international
services and to interact on a global scale, so as to
provide high-quality services in France but also
beyond France’s borders given, in particular,
the increasing cross-border nature of M&A
transactions.
What is the most interesting or unusual matter
you have recently worked on, and why?
We recently worked on the acquisition of Banque
Leonardo France by UBS France and subsequent
reorganisation of the UBS France business. This
was an interesting deal for many reasons, namely
as it involved a number of regulatory issues (both
the acquirer and the target were active in private
banking and asset management) and challenges
relating to the sequencing of operations, given
that the ultimate goal is to set up a joint venture
between UBS France and La Maison to operate
the asset management branch of the business.
Hubert Segain, Christopher Theris and
Noémie Laurin
Herbert Smith Freehills
Paris
www.herbertsmithfreehills.com

in the industry accelerates and as bigger players
continue to acquire innovative players to benefit
from or protect themselves against disruptive
technologies. Consolidation is also expected in the
insurance sector.
M&A in technology and telecoms has been
extremely robust over the past few years and this
trend is expected to continue.
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