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M&A IN

AFRICA

A REGIONAL OVERVIEW

Gavin Davies has over 20 years’
experience of a wide range of crossborder deals and advisory work. He
acts for corporates and financial buyers
in Europe and Asia, as well as Africa
where, as part of the firm’s Africa team,
he has worked on agribusiness, consumer,
energy, industrial and telecoms deals
across the continent. Gavin also advises
the government of Sierra Leone on a pro
bono basis. He is recommended as a
leading lawyer in The Legal 500.
Based in Johannesburg, Rudolph du
Plessis is a well-established and respected
practitioner in the South African M&A
market. The past 10 years of his practice
has seen a split between domestic
work for South African clients, work for
multinationals investing in South Africa
and sub-Saharan work for domestic and
multinational clients. Rudolph advises
a number of JSE-listed companies on
corporate governance and the South
African Companies Act. He also has
particular expertise in cross-border M&A
transactions and regularly advises foreign
companies on investment in South Africa.
In this regard Rudolph has acted for
various multinationals in transactions in
South Africa and elsewhere in Africa.
Rudolph is ranked by Chambers Global as
a leading lawyer for corporate and M&A
in South Africa.

Hubert Segain is head of Herbert Smith
Freehills’ corporate group in Paris. He
has extensive experience in public and
private mergers and acquisitions, joint
ventures, restructuring and capital markets
transactions. Hubert has advised a large
number of international corporates
and financial investors on their M&A
operations. He also represents issuers,
managers and financial institutions in
enforcement procedures launched by the
Financial Markets Authority. Hubert has
published more than 30 papers on M&A
and financial markets regulation. He is
regularly consulted by regulatory bodies
and other professional organisations on
matters affecting corporate and financial
regulations. Hubert is a member of the
Paris and New York State Bars. Chambers
Global, the Legal 500, Who’s Who
Legal and IFLR1000 list him as a leading
corporate lawyer.
Richard Woods is based in the London
office of Herbert Smith Freehills, and has
previously worked in its corporate teams in
Dubai and Moscow. He advises strategic
and financial buyers on public and private
M&A transactions and joint ventures,
and is part of the firm’s Africa group. In
2013, he was seconded to the government
of Sierra Leone to advise on inbound
investment opportunities. In 2015, he spent
six months seconded to Goldman Sachs’
European Special Situations Group, one of
GS’ private capital businesses.
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Gavin Davies, Rudolph du Plessis and
Hubert Segain are partners and Richard
Woods is a senior associate at Herbert
Smith Freehills, a firm that has advised on
matters in each of Africa’s jurisdictions.

GTDT: What trends are you seeing in overall
activity levels for mergers and acquisitions in
your jurisdiction during the past year or so?
Gavin Davies, Rudolph du Plessis,
Hubert Segain & Richard Woods: The slowdown
in M&A activity across African markets, which
became apparent in 2016, has continued into
this year with a 48 per cent drop in the number of
inbound M&A deals, and an 83 per cent drop in
deal value, compared to the equivalent period last
year.
This slowdown is attributable to the interaction
of a number of factors operating on a global and
regional level. On a macroeconomic level, investor
confidence has been significantly shaken by
changes to the global political landscape, following
the outcome of the US presidential election and the
UK’s decision to leave the European Union. This
uncertainty has been compounded by challenges
closer to home, particularly those affecting the
economies of regional hubs. South Africa, for
example, has entered recession resulting in part
from a period of heightened political uncertainty.
This, combined with widespread perceptions
of corruption, increased currency volatility and
a downgrading of its credit rating by a number
of rating agencies, has served to cool investor
appetite for doing deals in South Africa, seen
as a key gateway jurisdiction for M&A in subSaharan Africa. Political uncertainty in relation to
the current election in Kenya and a rebalancing
of Nigeria’s economy, following the drop in
commodity prices, is also exerting downward
pressure on M&A activity on the continent.
The response to such challenges has been a
perceptible movement in investment patterns
with deal flows shifting noticeably from west to
east Africa. The more diversified economies of
Kenya and Uganda, with less dependence on high
oil prices and more stable currencies, are being
viewed as increasingly favourable investment
destinations, notwithstanding the relatively
smaller markets that they offer when compared
with their western counterparts.
GTDT: Which sectors have been particularly
active or stagnant? What are the underlying
reasons for these activity levels? What size are
typical transactions?
GD, RDP, HS & RW: In keeping with previous
trends, the first half of 2017 has been dominated
by activity in the energy and mining sectors – with
deal value amounting to US$6.29 billion.
However, other sectors such as consumer
goods, financial services and healthcare have
been unusually quiet – with cumulative deal value
amounting to US$550 million. This drop off in deal
flow is attributable to a combination of factors
mentioned above, a number of which create
significant uncertainty in the short term.

“The more diversified economies
of Kenya and Uganda, with less
dependence on high oil prices
and more stable currencies, are
being viewed as increasingly
favourable investment
destinations.”
Notably, levels of outbound M&A activity
have been more stable with only a 12 per cent
dip as against last year. Developments in the
telecoms and financial services sector remain
the engines of this outbound activity, which has
resulted in domestic companies making significant
investments in technology.
GTDT: What were the recent keynote deals?
What made them so significant?
GD, RDP, HS & RW: Recent keynote deals
by value have included various acquisitions in
the energy and mining sectors. These include
Exxon Mobil Corporation’s recent US$2.8 billion
acquisition of a 25 per cent stake in gas fields from
Eni SpA, Chevron’s sale of a 75 per cent stake in
various assets in South Africa for US$900 million,
and Total’s acquisition from Tullow of various
exploration assets in Uganda. In the private equity
space, Carlyle Group’s Assala Energy agreed to
acquire Shell’s onshore assets in Gabon for US$587
million. In other sectors, a notable deal was
Vodacom’s US$2.5 billion acquisition of Vodafone
Kenya, continuing the trend for major telecoms
M&A in Africa.
GTDT: In your experience, what consideration
do shareholders in a target tend to prefer? Are
mergers and acquisitions in your jurisdiction
primarily cash or share transactions? Are
shareholders generally willing to accept shares
issued by a foreign acquirer?
GD, RDP, HS & RW: Although it is difficult to
generalise across a region of 54 jurisdictions, we
have seen shareholders prefer cash consideration
where available, particularly in relatively stable
overseas currencies such as the US dollar. As in
all jurisdictions, shareholders accepting equity
consideration will need to be diligent about the
acquiring vehicle, and investors will need to plan to
take shareholders through legal structures that may
be unfamiliar to them. Where the acquirer is itself
a local entity, local counsel will need to advise on
any formalities required for the issuance or transfer
of the equity consideration.
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Gavin Davies

Rudolph du Plessis

In a number of African jurisdictions, exchange
controls will apply to inbound and outbound
currency flows, so it is important to check for any
approval requirements at an early stage and plan
for these as part of the deal timetable. Exchange
controls may not be familiar to advisers with a
focus on US and European M&A (where controls
may not have applied for a generation), so this is an
area for early attention.
GTDT: How has the legal and regulatory
landscape for mergers and acquisitions
changed during the past few years in your
jurisdiction?
GD, RDP, HS & RW: An ongoing trend in the past
few years has been the increasing harmonisation
of commercial law across the region. The efforts
of the Organisation for the Harmonisation of
Business Law in Africa (OHADA) have been of
key importance in driving this forward. Since
its establishment, the organisation has taken
important steps to attract investment by helping
to standardise business laws and implementing
institutions across the continent. Perhaps the most
notable of these efforts have been the moves to
establish market norms for local security issues,
dispute resolution procedures and most recently,
the reliability and flexibility of structuring
investments within the region.
Another key development, in keeping with the
trend for increasing convergence in commercial
law across Africa, has been the establishment of
the COMESA Competition Commission (CCC).
The CCC is a supranational body covering 19
countries across eastern and southern Africa
that works to improve the integration of merger

control regimes in the region. Steps have recently
been taken to enhance such integration further
by concluding memorandums of understanding,
containing commitments to improve information
exchange, increase opportunities for consultation
between regulators and boost cooperation in the
development of training programmes, with a
number of domestic regulators.
The CCC has also recently introduced
changes to reduce the breadth of its notification
requirement and to introduce a cap on the filing
fee. When combined with previous changes to
clarify its jurisdictional test and to introduce the
possibility of obtaining a comfort letter, we expect
that the revised regime will provide even greater
certainty for investors going forward.
In contrast, navigating the regimes of
increasingly interventionist domestic competition
authorities may prove more difficult. Kenya,
for example, recently passed the Competition
Amendment Act, which expanded the authority’s
enforcement capacity further still. Concerns of
interventionism are also particularly relevant in
other jurisdictions such as Botswana, Namibia,
South Africa, Zambia and Zimbabwe, where the
public interest impact of a merger forms parts of
the assessment.
Alongside the regional and national
competition authorities, the central government
may be another party taking a close interest in the
deal, particularly where the state is involved as a
commercial partner. Even where the state is not
directly a partner in the deal, governments will
be focused on tax revenues available to the state,
either as a result of the deal itself, or from the
target entity following the transaction – this should
be considered at an early stage in the transaction.

6 // AFRICA – A REGIONAL OVERVIEW

www.gettingthedealthrough.com
© Law Business Research 2017

Richard Woods

Hubert Segain

Understanding the drivers for individual ministries
or regulatory bodies and individuals within them
will be all the more important in this context.
In assessing the legal and regulatory landscape,
it is critically important to recognise that Africa
is a continent that comprises 54 jurisdictions.
Notwithstanding some regionalisation, integration
or alignment between legal systems remains
limited. Investors should assess the political,
economic, legislative and security landscape for
the relevant country before proceeding with a deal.
GTDT: Describe recent developments in the
commercial landscape. Are buyers from outside
your jurisdiction common?
GD, RDP, HS & RW: China continues to be the
largest trading partner for the continent, even
as it broadens its investment appetite to other
regions such as Europe. Chinese investment for
the first half of 2017 totalled more than US$85.3
billion. Chinese imports from the continent during
the same period almost doubled, increasing by
approximately 46 per cent compared to the same
period last year. Further investment is expected
in connection with China’s ambitious One Belt
One Road policy, particularly in the infrastructure
sector, the longer term consequences of which
will be a further opening up of African markets.
In line with the trends identified above, the key
beneficiaries of such investments are likely to be
eastern countries such as Kenya, Tanzania and
Ethiopia.
The engagement of Japan and India in Africa
also continues to be significant. While the two
nations were previously vying for increased
presence in African markets, the implementation

of the Asia Africa Growth Corridor will see the
two cooperating to capitalise on the opportunities
offered by the region. The Asia Africa Growth
Corridor Vision Document highlights a number
of priority areas, including development projects,
quality infrastructure, institutional connectivity,
skills development and capacity building, which
are consistent with the strategy adopted by both
Japan and India in the continent to date.
GTDT: Are shareholder activists part of the
corporate scene? How have they influenced
M&A?
GD, RDP, HS & RW: Again, it is important not
to generalise about Africa as a whole: the role of
activists differs across its many jurisdictions.
Shareholder activism can only be prevalent in
jurisdictions with meaningful numbers of listed
companies, and capital markets that are sufficiently
well developed to allow activism to occur. As such,
in those countries with the most developed and
liquid capital markets (eg, South Africa, Kenya and
Nigeria), activism is possible, albeit as a relatively
new phenomenon compared to, for example,
Western Europe or the US. However, investors
are familiar with the standards of governance and
transparency that are required of firms listed on
the world’s major exchanges, and with the constant
attempts to improve and refine these regimes.
Armed with this familiarity, there are signs of
an increasing willingness to challenge boards and
senior management, in annual general meetings
and in other public forums, and to seek to hold to
account governance and remuneration practices,
as well as the performance of the company
generally. In jurisdictions with only very small
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THE INSIDE TRACK
What factors make mergers and acquisitions practice in
your jurisdiction unique?
M&A transactions in Africa can involve a larger number of
stakeholders when compared with other regions, particularly
in the extractive sectors and the other sectors of national
interest. The concerns of these stakeholders, such as
government ministries who need to approve the transaction
and local partners required to comply with indigenisation
requirements, may also need to be factored into the structure
and execution strategy for a deal. This can be a challenging,
although ultimately rewarding, balancing exercise.
What three things should a client consider when choosing
counsel for a complex transaction in your jurisdiction?
The first is to consider the experience that local counsel has of
advising on complex M&A transactions that may not be a usual
feature of that M&A landscape. While this may prove to be less
of an issue in jurisdictions with more mature M&A markets, it
can be managed in less developed markets by appointing lead
counsel with the experience to structure and manage the deal
alongside local counsel.
Managing and mitigating the legal and reputational risks
associated with doing business in Africa should be another
factor that guides client choice. Doing business in Africa can
involve practices that risk falling foul of Western anti-bribery
and corruption legislation so it is important to choose local
counsel familiar with these regimes.
Experience of navigating Africa’s increasingly complex
merger control regimes, in which domestic legislation is often
layered over by supranational regimes, should also be factored
into the decision-making process.
What is the most interesting or unusual matter you have
recently worked on, and why?
In the summer of 2017, our London funds team advised Solon
Capital Partners on the launch of its sub-Saharan Africa
investment platform, Solon Capital Holdings.

Solon Capital Holdings is a newly formed Mauritius
company that is seeking to raise US$80 million for making
debt and equity investments in businesses in Sierra
Leone, Liberia, Ivory Coast and Guinea. CDC Group plc, a
development finance institution owned by the UK government,
has committed capital as a cornerstone investor.
In view of the relative investment illiquidity in the west
African markets, Solon Capital Partners has sought to move
away from the traditional, fixed-life fund model in favour of
a permanent capital model that reflects the investment and
liquidity needs of the portfolio. Our team worked with Solon
Capital Partners to develop a bespoke fund structure that
suited the commercial requirements.
This was an extremely complex fund formation exercise, as
the structure involved elements of a traditional closed-ended
fund as well as mechanics that seek to offer flexibility to bring
new investment in over time, provide liquidity to investors
where possible and at the same time keep the manager’s and
investors’ interests fully aligned.
The Herbert Smith Freehills team was led by funds partner
Stephen Newby, and Africa M&A partner Gavin Davies.
Alongside our transactional work, we have been advising
the government of Sierra Leone, since 2010, on inbound
international investment issues, on a pro bono basis. Sitting
on the government’s side of the table has given us some
strong insights into the concerns of African governments
in this sphere. In 2015, the government called on us for
support and advice on the impact of the Ebola outbreak,
on the country’s contractual position with international
counterparties and on producing the Sierra Leone Investor’s
Guide, along with Standard Chartered and Prudential pic.
The Guide was launched by President Koroma at the UN at
the July 2015 International Ebola Recovery conference (www.
herbertsmithfreehills.com/latest-thinking/investing-in-sierraleone).
Gavin Davies, Rudolph du Plessis, Hubert Segain and
Richard Woods
Herbert Smith Freehills
London, Johannesburg and Paris
www.herbertsmithfreehills.com

capital markets, and very few listed companies,
shareholder activism is not yet a meaningful
feature of the M&A landscape.
Although there have not yet been many
examples of activists succeeding in changing the
board of a target company, we expect investors
to become increasingly assertive and important
players in M&A transactions in the region.
GTDT: Take us through the typical stages of a
transaction in your jurisdiction.
GD, RDP, HS & RW: Along with the target
revenues, management and potential for growth,
one of the factors that is usually key to a client’s
selection of a market and a sector is the target’s

ability to demonstrate compliance with local laws,
and potentially preparedness for a ‘compliance
uplift’ whereby overseas standards in relation to
transparency and anti-corruption can be satisfied.
This largely stems from reputational concerns and
the desire to find a reliable local ‘partner’ with
relevant expertise.
A common model for the provision of legal
advice on an inbound deal into Africa, particularly
on multi-jurisdictional deals, is for lead counsel
to be based in the investor’s home jurisdiction,
to assist with deal structuring, to project manage
the process and to negotiate the acquisition
documents under an internationally recognised
legal framework (eg, English law or New York law).
The lead counsel would then work closely with
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“The rebalancing required following global events
such as lower commodity prices, political uncertainty in
Europe, and the more insular and protectionist policies
expected from the US, will continue to undermine investor
confidence in the short term.”
local counsel to complete due diligence, design
a transaction structure that is appropriate under
applicable local laws and to identify any conditions
that will need to be satisfied as a prerequisite to
the deal (eg, merger control consents, foreign
ownership approvals or exchange control
consents).
In many African jurisdictions there are sectorspecific foreign ownership restrictions, and we
have seen this create obstacles during the deal
structuring phase. In particular, restrictions can
arise where clients are seeking to obtain a level of
control over the target, not only for consolidation
purposes, but also to ensure that it has the ability
to lead the company in key decision-making.
Requirements for this kind of regulatory approval
can be difficult to identify and to anticipate: in
some jurisdictions, legislation is not available
online and precedents for particular types of
transactions may be limited. Once again, early
engagement with experienced local lawyers and
with government or regulators is key to identifying
and addressing issues early in the process.
Formal or ‘soft’ local content requirements
can give rise to similar questions: these take many
forms across the continent, but typically require a
minimum proportion of local staff to be employed
by the target, along with staff training and welfare
requirements.
All aspects of the deal process may, at some
point, be impacted by practical considerations. A
good example is document distribution. Lawyers
will be familiar with uploading and managing
large volumes of documents via online data rooms,
but this will not always be possible in African
transactions where documents may be held in
paper form only. Indeed, we have seen creative
uses of storage facilities like Dropbox being relied
on in African transactions where a target’s existing
technological capabilities may not be able to deliver
what is usually expected.
GTDT: Are there any legal or commercial
changes anticipated in the near future that will
materially affect practice or activity in your
jurisdiction?

those that would result from enforcement of the
South African Mining Charter. If implemented, the
Charter would require mining companies operating
in South Africa to permanently increase the stakes
held by black shareholders, potentially forcing
companies to dilute existing shareholdings. Such
changes are particularly significant when viewed
in the context of similar movements across the
continent to enhance protection afforded to ‘native’
interests. Tanzania, for example, has also recently
enacted laws to increase taxes on mining exports,
require larger government stakes in some mining
operations and prescribe mining companies to take
measures to add value to the extracted substances
prior to export.
GTDT: What does the future hold? What activity
levels do you expect for the next year? Which
sectors will be the most active? Do you foresee
any particular geopolitical or macroeconomic
developments that will affect deal sizes and
activity?
GD, RDP, HS & RW: Notwithstanding the cooldown in investor appetite that has resulted in
flagging deal flow in the continent, the outlook
remains positive for those taking a medium- to
long-term view. Despite challenges in a number
of the larger economies, it remains the case that
projections for the growth of middle income
economies are positive, with corresponding growth
in the proportion of their population with capacity
for discretionary spending on consumer goods.
The demands placed by steady urbanisation
and demographic growth, on sectors such as
infrastructure, telecommunications and healthcare,
also continue to offer opportunities to investors.
However, the rebalancing required following
global events such as lower commodity prices,
political uncertainty in Europe, and the more
insular and protectionist policies expected from the
US, will continue to undermine investor confidence
in the short term.

GD, RDP, HS & RW: Key changes that could
impact practice in certain sectors significantly are
GTDT: Market Intelligence – M&A
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