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Hubert Segain is head of Herbert Smith
Freehills’ corporate group in Paris, as well
as managing partner of the office. He has
extensive experience in public and private
mergers and acquisitions, joint ventures,
restructuring and capital markets transactions.
Hubert has advised a large number of
international corporates and financial
investors on their M&A operations. He also
represents issuers, managers and financial
institutions in enforcement procedures
launched by the French Market Authority.
Hubert has published more than 30 papers
on M&A and financial markets regulation.

He is often consulted by the regulatory
bodies and other professional organisations
on matters affecting corporate and financial
regulations. Hubert is a member of the Paris
and New York State bars. Chambers Global,
Legal 500, Who’s Who Legal and IFLR 1000
list him as a leading corporate lawyer.
Noémie Laurin is an associate within the Paris
corporate team. Noémie advises and assists
clients on a wide range of domestic and crossborder private M&A transactions in France
for both French and foreign clients. She also
advises public and private companies in
general corporate advisory work.
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M&A IN

What trends are you seeing in overall activity
levels for mergers and acquisitions in your
country during the past year or so?
Hubert Segain and Noémie Laurin: For the
first six months of 2016, France was ranked third
behind the US and China both in terms of volume
and value for announced M&A deals with 1,268
deals worth US$63.7 billion.
Acquisitions of French companies made by
foreign groups decreased by 24 per cent to reach
US$33.8 billion since the beginning of 2016,
whereas acquisitions made by French companies
abroad have more than doubled over the same
period, to reach US$40.8 billion.
Major groups continue to refocus their activity,
by gaining market shares at international level
and looking for synergies with complementary
activities, but also by selling subsidiaries with
a non-core activity. This strategy seems to be
preferred to opportunistic transactions.
Overall, M&A activity continues to be aided by
favourable conditions for external growth.
Several factors can explain this trend. First,
because of globalisation, companies must have
sufficient funding and be large enough in order
to pursue their investment programmes. The
financing conditions are currently favourable
to companies, which can either borrow money
at low interest rates or pay the acquisition fully
or partially with their own treasury. Moreover,
the cost of capital regarding debt financing or
equity financing is at a historically low level.
Furthermore, with the financial crisis, numerous
companies (such as Alcatel) have been particularly
interesting targets for potential buyers, as their
market capitalisation has decreased.
Additionally, companies seek to become
leaders at a regional or global level, illustrated, for
example, by the pending merger between Technip
and FMC Technologies, which is expected to
become a new giant in the energy industry.
We can observe the resurgence of hostile
takeover bids in 2016, as illustrated by the bid on
Gameloft launched by Vivendi or the bid on the US
laboratory Medivation launched by Sanofi.
2016 remains an active year despite the
uncertainties related to the consequences of the
Brexit vote that has led to the decrease by 25 per
cent of the acquisitions of British companies by
French companies during the first half of 2016
(compared to the same period last year).
Which sectors have been particularly active
or stagnant? What are the underlying reasons
for these activity levels? What size are typical
transactions?
HS & NL: The TMT, energy and healthcare and
pharmaceutical sectors have been the most active
in 2016.
In 2015 and over the first quarter of 2016,
almost half of the transactions in volume related
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to technologies. This phenomenon certainly
results from the major impact of the technology
and digital services in the TMT sector. In terms
of value, the telecommunications sector takes
first place. Owing to the digitalisation of new
competitors, TMT market players should continue
their external growth transactions in order to
remain competitive.
As to the healthcare and pharmaceutical
sector, it has remained at a sustained level in 2016.
Sanofi has been one of the most dynamic French
groups, with an active strategy of expansion and
refocusing of its activities.
Meanwhile, the energy sector has been
severely affected by the drop in oil and gas prices.
This should lead to various opportunities in terms
of concentrations, which is illustrated by the
merger between Technip and FMC Technologies
and the takeover bid to be launched by Pertamina
on Maurel & Prom.
The financial services sector remains relatively
quiet, partly because of the uncertainties around
key regulatory issues resulting from the Brexit vote.
What were the recent keynote deals? What
made them so significant?
HS & NL: A keynote deal is the ongoing merger
between Technip and FMC Technologies in order
to create a global group of oil and gas services
in the energy industry. The combined company
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“For the first six months of
2016, France was ranked
third behind the US and
China both in terms of
volume and value for
announced M&A deals.”

In your experience, what consideration do
shareholders in a target tend to prefer? Are
mergers and acquisitions in your country
primarily cash or share transactions? Are
shareholders generally willing to accept shares
issued by a foreign acquirer?
HS & NL: Bidders may offer cash, securities or
a combination of both as consideration to the
target’s shareholders. Determining what type of

consideration the shareholders will view as most
attractive is essential to a successful bid. Although
equity and mixed consideration are increasingly
used in practice, French shareholders tend to
prefer cash as consideration. However, recent
deals show that shareholders may also accept
shares from foreign acquirers, especially European
acquirers – for instance, the public exchange offer
initiated by Holcim for the shares of Lafarge,
Nokia’s proposed public exchange offer to acquire
Alcatel-Lucent and more recently the public
exchange offer initiated by Altice NV for the shares
in SFR Group.
How has the legal and regulatory landscape
for mergers and acquisitions changed during
the past few years in your country?
HS & NL: In 2014, a law introduced a new
obligation, applying to small and medium-sized
French companies, requiring employers to inform
their employees two months prior to any business
transfer or sale of a controlling stake. The purpose
of this measure is to enable the employees to
potentially make an offer for the shares or the
business. Failure to comply with such obligation
could result in a fine of up to 2 per cent of the
purchase price.
In 2015, the French Market Authority (AMF)
published a recommendation regarding the
disposal of material assets pursuant to which it
recommends that a listed company consults its
shareholders prior to any sale of 50 per cent or
more of its assets on the basis of several criteria
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named TechnipFMC would have an equity value
of US$13 billion. Following the merger, former
Technip shareholders will hold approximately
50.9 per cent of the combined company and
former FMC shareholders will get 49.1 per cent.
With this new company, FMC Technologies
would be a potential rival to Halliburton and
Schlumberg.
Another large deal of 2016 is the hostile
takeover bid on Gameloft launched by the
Media group Vivendi, which led to the control
of approximatively 96 per cent of the voting
rights and capital of Gameloft in June 2016. The
acquisition project of Gameloft is part of the
strategy of Vivendi, which is to become a world
leader in the field of media and contents.
The takeover bid on Saft, the French hightech battery maker, launched by Total in May also
marked 2016. In August, the oil company declared
holding 97.12 per cent of the capital and voting
rights in Saft. The transaction, worth nearly €950
million, allows Total to speed up its expansion in
clean energy and renewables.

set out in the AMF’s recommendation. This is
soft law and is therefore subject to the ‘comply or
explain’ regime. The AMF decided not to apply
this recommendation to material acquisitions
by listed companies as shareholder approval is
often necessary in any case as the financing and
structuring of the acquisition requires a share
capital increase, and because such a requirement
could put a French company at a disadvantage in a
competitive bid process.
In addition, the AMF’s recommendation
strengthens information obligations of listed
companies in case of disposals or acquisitions
of significant assets (even if the relevant assets
represent less than 50 per cent of the company’s
assets). Listed companies now have to inform
the market regarding the context of the sale or
acquisition and how the negotiations were carried
out.
The new tax horizontal integration regime
(which results from the French law, amended as
a result of a judgment of the Court of Justice of
the European Union) may change international
groups’ perspective and tax optimisation strategies
and have an impact on M&A activities. Indeed,
it allows for the creation of a new integrated tax
group between companies with no direct equity
capital ownership links between them (sister
companies or cousin companies).
Furthermore, in 2015 the OECD/G20 Base
Erosion and Profit Shifting (BEPS) project
published 15 actions providing states with national
and international tools to fight against BEPS. BEPS
seeks to prevent businesses from choosing a state
for purely tax reduction purposes. According to
analysts, this new guidance is expected to have
a direct impact on M&A deals affecting due
diligence processes and valuation and structuring.
France has already implemented some actions of
the BEPS from the beginning of 2016.
At the European level, new harmonising
measures in the form of the EU Market Abuse
Regulation entered into force on 3 July 2016. This
new regulation, directly applicable in France,
extends the scope of the market abuse regime and
creates new rules regarding the disclosure and
control of inside information.
Describe recent developments in the
commercial landscape. Are buyers from outside
your country common?
HS & NL: For the first six months of 2016, France
was ranked third behind the US and China both
in terms of volume and value for announced
M&A deals. Indeed, according to analysists, the
value of announced M&A deals has reached
US$63.7 billion (with 1,268 deals), an increase of
16.8 per cent compared to the same period last
year, although the number of completed M&A
deals suffered a decrease of 10 per cent over this
period compared to 2015. During H1 2016, western
Europe has been the most active region in terms
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of deal volume, ahead of the US both in terms of
completed and announced M&A deals, owing to
the lower valuations and cheaper financing. This
may also be because the strong US dollar has put
pressure on US companies’ exports and overseas
earnings.
The explosion of outbound investment from
Chinese businesses has been one of the major
trends during the first six months of 2016. Chinese
investments in France are made in various sectors,
but mainly in the hotel and tourism industry with
HNA Tourism’s 10 per cent stake in Pierre &
Vacances, the ongoing negotiation between HNA
and Air France-KLM for a 49 per cent stake in Air
France-KLM’s catering subsidiary Servair and
major hotel group Jing Jiang’s 15 per cent stake in
AccorHotels.
France still attracts large-cap transactions
even though, globally, mega deals seem to
be decreasing. This trend could be put into
perspective with the growing monitoring of
European and US regulators that become key
market players and whose changes of view are
analysed with due care by the market players.
Are shareholder activists part of the corporate
scene? How have they influenced M&A?
HS & NL: Shareholders have managed to secure
a stronger position on the French corporate
scene. Our system is gradually departing from the
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“Investor activism has
been a growing area
of concern in 2016
for French companies
that are not well
prepared for this type of
phenomenon.”
traditional concentration of ownership in listed
companies, to a more open structure of ownership,
which provides opportunities for shareholder
activism and allows claims from associations for
the defence of minority shareholders.
Between 2010 and 2015, 15 French companies
were publicly targeted by activists funds, making
France one of the most targeted countries in
Europe.
The merger between Lafarge and Holcim, two
major players in the cement industry, illustrates
this change in the balance of power: the opposition
of shareholders for months forced these
companies to renegotiate the terms and conditions
of their transaction (in particular by reaching a
new agreement on the exchange ratio and on the
future governance of the merged entity).
The merger between Stallergenes and Greer
Laboratories also represents a good example of
the power of shareholders. In fact, the minority
shareholders’ action led to a substantial upward
revision of the exchange ratio with an increase of
nearly 20 per cent for Stallergenes shareholders’
interests.
Investor activism has been a growing area of
concern in 2016 for French companies that are not
well prepared for this type of phenomenon.
Take us through the typical stages of a
transaction in your jurisdiction.
HS & NL: While it is perhaps more frequent
for the CEO to initiate contact, communicating
through bankers or lawyers is also very frequent,
especially in large transactions. Contact through
counsel may enable the client to structure the deal
at an early stage of the negotiations. It also helps
to maintain the confidentiality of the discussions
between the parties to a contemplated transaction,
which can be essential, especially to avoid any
liability for abusive termination of negotiations
under French law. Contrary to common law,
‘legal privilege’ does not exist in France for

in-house lawyers (whose communications are
therefore not confidential) and the protection of
exchanges can only be guaranteed by virtue of
lawyers’ professional secrecy. The professional
secrecy means that the lawyer is bound to keep
the communications confidential and the courts
and other public authorities cannot force him or
her to disclose it. Breach of professional secrecy is
subject to criminal and disciplinary sanctions.
Advisers are sometimes mandatory. For
example, in a public takeover context, the bidder
must appoint a presenting bank that presents
the project to the AMF, guarantees the bidders’
undertakings and generally structures the
operations.
The initial steps of a classic merger or
acquisition of private companies typically include
the signing of a non-disclosure agreement and, in
some cases, of an exclusivity agreement.
Lawyers or financial advisers generally then
organise a virtual data room in which the relevant
documents are posted, but a physical data room
may be preferred when sensitive information is
involved. There can be two stages in releasing
documents in the data room, meaning the most
sensitive and confidential documents are not
made available for viewing until the second stage
of the process, to which only those bidders who
have submitted interesting offers have access.
The information obtained will be used to value
the target company, gauge the risks related to the
transaction and negotiate the price (or abort the
deal if the risk is considered too high).
The parties to a merger or acquisition process
in France have to ensure that they comply with the
duty imposed by the French courts to negotiate
in good faith (and now the new contract law
reform as from 1 October 2016) in all contractual
negotiations, regardless of whether they have
entered into a letter of intent. Indeed, even if the
parties remain, in principle, free to terminate
negotiations, they can be held liable in the event of
abusive and abrupt termination of negotiations as
a consequence of this duty of good faith. Decisions
to break off negotiations therefore have to be
handled very carefully.
Regarding listed companies, mergers and
acquisitions are obviously much more regulated.
In particular, listed companies are subject to
disclosure obligations in the context of such
operations. For instance, the presenting bank
must file an offer letter with the AMF describing
the terms and conditions of the offer, as well as a
draft prospectus that provides a significant amount
of information. The target may also be required
to provide certain information, such as the
existence of any restrictive clause likely to affect
the assessment of the bid, or the conditions under
which the board reached its informed decision.
The parties to a transaction will generally be
advised by lawyers, accountants, financial advisers
and public relation agencies. All these specialists
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are required to work together as a team, so as best
to address the client’s needs.
The mergers and acquisitions process will vary
depending on numerous factors, including the
business of the target, the project of the investor
(eg, whether it is based on a long-term or shortterm strategy) and hence will have to be adapted
to the specificities of each individual project. The
requirement to consult employee representative
bodies prior to the signing of any definitive
acquisition agreement also has to be taken into
account in the process.
Are there any legal or commercial changes
anticipated in the near future that will
materially affect practice or activity in your
country?
HS & NL: The French legislator has just adopted
a new bill for transparency, the fight against
corruption and modernisation of economic life,
known as ‘Sapin II’.
This reform seeks to impose new obligations
on large corporate groups (500 employees and
a turnover in excess of €100 million) to prevent
and detect any potential act of corruption. Small
and medium-sized enterprises (SMEs) will also be
impacted by these measures in their dealings with
large corporate groups to which such obligations
apply.
Such new obligations include efficient
measures to prevent corruption through the
implementation of a good conduct programme,
risk mapping, assessment processes, internal
whistle-blowing mechanisms and a training
system for company executives.
The Sapin II bill includes the creation of
a new national agency that will have the role
of conducting risk mapping, advising public
institutions on these matters, issuing guidelines
for economic operators and monitoring
compliance with the new law. The new authority
will have extensive powers, in particular to impose
injunctions and penalties.
A factor that will have an impact on M&A
transactions is the growing role of audits,
conducted by acquirers of targets, on the
existence and quality of the target’s compliance
programmes as well as its agents, customers and
suppliers, particularly as costs associated with
non-compliance are difficult to estimate because
of the direct and indirect consequences (fine,
implementation cost of compliance programme,
harm to reputation, loss of turnover, etc).
On another topic, following the annual general
meeting of Renault in 2016 and the decision of the
shareholders to vote against the remuneration of
its CEO, the French legislator is currently looking
to expand the ‘say-on-pay’ rule that would render
the shareholders’ vote on the remuneration
of CEOs in French listed companies binding,
contrary to the current situation where the
shareholders are only consulted.

The new French contract law came into
force on 1 October 2016. While, to some extent,
the reform codifies existing case law, it will
invariably add nuances to existing concepts,
such as the concept of good faith in negotiations
and the obligation for parties to provide to each
other any material and significant information
relevant to the deal, failure of which may result
in the termination of the contract. Notions
such as revision of a contract for unforeseen
circumstances that render the contract excessively
onerous for a party have also been introduced
in the new reform. There is likely to be a period
of uncertainty as to how the new provisions will
work in practice and be interpreted by the French
courts.
What does the future hold? What activity levels
do you expect for the next year? Which sectors
will be the most active?
HS & NL: At a global level, M&A and IPO
activity should continue to rise, peaking in 2017
in developed markets and in 2018 in emerging
markets. Healthcare and pharmaceuticals is the
sector driving global M&A, and transactions in the
health sector should continue to rise, while TMT
and consumer sectors have long-term prospects.
In Europe, a rise in M&A deals is also expected
because of favourable conditions of the strong US
dollar for US companies. In terms of attractiveness
for investments, France should be behind
Germany and Spain.
Between 2018 and 2020, M&A transactions
should decline moderately in Europe because
of the raise of the interest rates by the European
Central Bank as well as the decline of equity
markets.
A trend for larger deals is also expected by
the analysts. Indeed, M&A transactions are seen
as growth opportunities for M&A actors who are
keen to look at potentially large acquisitions in

“Between 2010 and 2015,
15 French companies
were publicly targeted
by activists funds, making
France one of the most
targeted countries in
Europe.”
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THE INSIDE TRACK
What factors make mergers and acquisitions practice in
your jurisdiction unique?
First, labour law considerations have to be carefully reviewed
when contemplating transactions in France. The latest
legislation tends towards increasing involvement of the
employees’ representatives in the M&A process.
Second, the French government has recently shown
mistrust towards foreign investors seeking to acquire French
firms. This wary attitude requires M&A players to be very
attentive to the preparation stage and communication made
around such projects.
Third, the duty to negotiate in good faith imposed by the
French courts (and now the new contract law reform) has to be
taken into account when entering into an acquisition process,
as this may lead to liability if the negotiations are unfairly or
abruptly terminated.
What three things should a client consider when choosing
counsel for a complex transaction in your jurisdiction?
It is essential for counsel to understand quickly the client’s
commercial needs and business strategy and adapt its advice
to such needs. Counsel’s past experience on similar deals
is also of significant importance, as this will enable him or
her to be more responsive to the client’s constraints. Finally,

counsel has to be able to provide international services and
to interact on a global scale, so as to provide high-quality
services in France but also beyond France’s borders. Working
with lawyers that have educational or professional experience
abroad, which brings an ambitious international perspective
into our practice, is therefore necessary.
What is the most interesting or unusual matter you have
recently worked on, and why?
Danone, a major French-based food products manufacturing
corporation, on the successful acquisition with Dubai private
equity fund Abraaj of the Fan Milk Group. This deal represents
one of the largest M&A transactions in sub-Saharan Africa
in the consumer sector to date. This type of co-investment
between a private equity fund and an industrial company is
completely new in Africa, which made this transaction so
innovative. The deal comprised a due diligence exercise in six
countries and the implementation of very complex agreements
between Danone and Abraaj that will benefit both companies.
Hubert Segain and Noémie Laurin
Herbert Smith Freehills
Paris
www.herbertsmithfreehills.com

order to acquire significant growth earnings or
competitive advantage.
Considering the return of mega deals in
the US and Europe, and the comeback of stock
market battles, some analysts hint that we may be
entering the ‘seventh cycle’.
Indeed, several studies have shown that M&A
activity has a cyclical nature, driven by economic
expansion, regulatory changes or the emergence
of new technologies. The financial crisis, following
the collapse of Lehman Brothers in 2008, has
brought the sixth cycle to an end and has weakened
the M&A market. Although financial market
confidence has gradually returned, until recently,
corporate leaders preferred paying dividends to
their shareholders or repurchasing their own shares,
rather than investing in internal growth. This
recovery will certainly be more significant in the
digital sector.
In addition, it is anticipated by analysts that
private equity funds will impact M&A activity
within the coming years as private equity funds are
entering a new ‘deployment cycle’.
The growing importance of SMEs on the M&A
market may boost M&A activity in France in the
future. Numerous business owners are nearing
retirement and other entrepreneurs already wish to
sell their businesses before the age of 60. Moreover,

a growing number of executives would like to start a
business or take on existing businesses.
Finally, the UK decision to leave the EU has
created economic, political and institutional
uncertainties. Since the Brexit vote, we have
observed the drop in value of the pound against
the US dollar and the euro. The coming months
and even years will bring a clearer view regarding
consequences of the Brexit vote for global and
regional M&A. However, in the short term, the
majority of analysts foresee a negative impact on
deal volume for the end of the year, as already
observed since the vote. The situation is much
more confused regarding demand for European
assets. There has been a difference of opinion
among analysts. Some of them foresee that Brexit
will deter buyers of UK and European targets
while others believe that demand from buyers will
increase or at least remain stable over the next
six months because of reduced valuations and
favourable currency rates. However, despite this,
most analysts foresee specific consequences on
European deals, such as an increase in the time it
takes to close a deal. Finally, the potential loss of
London’s title as the leading financial centre of the
EU to Paris or, most likely, Frankfurt is believed to
be one of the potential consequences of Brexit.
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