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DEVELOPMENTS OF
GENERAL INTEREST
1.

BREXIT

1.1

Charting a new course

HERBERT SMITH FREEHILLS

10
10
10

07

SECTION TITLE

The outcome of the June 2016 Brexit referendum raised many
significant questions of concern to business. We began our Brexit
analysis 18 months before the referendum – as a result our technical
analysis is market-leading and underpinned by a strength in all areas
of interest and relevance to our clients. We have been engaged by a
number of clients to advise on the implications of Brexit, and have also
33 spent
99 a significant amount of time working alongside other
professional services organisations/consultancies to provide a holistic
assessment of the impacts and the possible responses.
33 99
Our approach to engaging with clients is best summarised as "the
three A's":
33 99
1. Analyse – conduct due diligence of Brexit-related risks and
opportunities, establish risk exposure.
2. Assess – evaluate and prioritise the impact of opportunities
and risks.

Address – take action to mitigate risks and seize opportunities,
GURES 3. formulate
arguments to defend interests, devise mitigation
strategies to minimise adverse effects and optimise benefits.

We have recently launched "Brexit Compass", a hotline that our clients
can subscribe to that is designed to help proactively manage Brexit
TITLE for fACTS
implications, identify when issues need to be escalated and provide
SMITH FREEHILLS
peaceHERBERT
of mind
from a risk and regulatory perspective. In addition, we
regularly host seminars, training sessions and webinars on Brexit
OREM IPSUM SIT AMET
for businesses and various sectors, as well as produce
inancial fact torione optatur,implications
cus lorem.
insightful publications including our Brexit Legal Guide. This material is
available on our dedicated Brexit hub page www.hsf.com/brexit. With
OREM IPSUM SIT AMET regards to assisting you with any queries you may have regarding
inancial fact torione optatur, cus lorem.
Brexit, we are very happy to meet with the members of your team
dealing with this rapidly evolving, business critical issue.

£1bn

+30%

+66%

OREM IPSUM SIT AMET
inancial fact torione optatur, cus lorem.

For further information, please contact Dorothy Livingston or
Gavin Williams.

2.

CORPORATE

2.1

Parliamentary inquiry into corporate governance

The House of Commons
Business,
07
SECTION TITLE Energy and Industrial Strategy
Select Committee has launched an inquiry into corporate
governance and directors’ remuneration. In particular, the inquiry will
review directors’ duties, executive pay and the composition of boards,
including worker representation and gender balance in
executive positions.

HERBERT SMITH FREEHILLS

10
10
10

33 Specific
99 issues the Committee is considering include:
Directors’ duties – whether company law is sufficiently clear on
the
33 99 roles of directors and non-executive directors, whether the
duty to promote the long-term success of the company is clear
and enforceable.
33 99
Executive pay – whether the current framework for controlling
executive pay is effective, how executive pay should take into
account a company’s long-term performance and whether executive
pay is too high.

GURES

Board composition – how greater diversity of board membership
should be achieved and whether there should be worker
HERBERT SMITH FREEHILLS
representation
on boards and/or remuneration committees, and if
so in what form.
Separately, in her public statements, the Prime Minister has proposed
a number of corporate governance changes, including changes to the
directors' remuneration regime and looking at whether employee
representatives should sit on boards. A green paper is expected to be
published on these issues shortly.
For further information, please contact Carol Shutkever or
Gareth Sykes.

2.2

Board diversity – back in the spotlight

Two reports on boardroom diversity have been published together
with new rules on disclosure of board diversity policies as part of the
UK implementation of the EU Non-Financial Reporting Directive
(EU/2014/95) (NFR Directive).
The FCA has published amendments to DTR 7 in the Transparency
Rules to implement part of the NFR Directive for listed companies in
the UK. The changes require entities within scope to include in their
corporate governance statement a description of the company's board
diversity policy on aspects such as age, gender and background, the
objectives of that diversity policy, how it has been implemented and
the results in the reporting period. Where a company does not have a
board diversity policy, it must explain why this is the case. The changes
take effect for financial years beginning on or after 1 January 2017.
The Hampton-Alexander Review on gender balance in FTSE leadership
was published in November 2016. The Review builds on the Davies
Review and extends the focus beyond the boardroom to improving the
representation of women in leadership positions of FTSE 350
companies. The recommendations for FTSE 350 companies include
that they should aim for a minimum of 33% women's representation on
their boards by 2020 and that they should aim for (and disclose their
progress towards reaching) a minimum of 33% women's
representation in their senior leadership team, that is their Executive
Committee and the direct reports to the Executive Committee.
A report on ethnic and cultural diversity on UK company boards was
HERBERT SMITH FREEHILLS
also published
in November 2016. The report, by Sir John Parker,
found that the boardrooms of the UK's leading public companies do
not reflect the ethnic diversity of the UK. It proposes a number of
recommendations including that each FTSE 100 board should have at
least one director of colour by 2021 and each FTSE 250 company
board should have one by 2024 and that commentary on policies and
progress regarding board ethnic diversity be included in the
company's annual report.
For further information, please contact Carol Shutkever or
Gareth Sykes.

0

0

0
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3.

DISPUTE RESOLUTION

3.1

Arbitration

3.1.1

Russian arbitration reform: key changes

On 1 September 2016, the following federal laws came into force in
Russia: the Federal Law On Arbitration (Arbitration Proceedings) in
the Russian Federation and the Federal Law on Amendments to
Certain Legislative Acts which introduced a number of changes, in
particular, to the Arbitrazh Procedure Code, the Civil Procedure Code
HERBERT SMITH FREEHILLS
07
SECTION TITLE
and the Law on International
Commercial Arbitration (collectively, the
Laws). Russian arbitration regulation has materially changed as a
result of these Laws.
The reforms aim to provide clearer and more detailed regulation of the
arbitration process in order to encourage businesses to use arbitration
as a dispute resolution mechanism more actively, decreasing the
33 workload
99
of the state courts. The reforms also intend to limit the
impact of so-called "pocket" arbitration institutions (ie those which
are incorporated by large corporations/banks to hear disputes with
33 99
their counterparties) by introducing the concept of a "permanent
arbitration institution".

33

99
The reforms also deal with the arbitrability of disputes under Russian
law. One of the key changes is to introduce a rule that all disputes are
arbitral, unless otherwise envisaged by law. The Laws set out a
(non-exhaustive) list of disputes that are non-arbitrable, including:
HERBERT SMITH FREEHILLS
bankruptcy
cases; administrative disputes; labour disputes; class
actions; and disputes relating to public procurement (until such time
URES as a specific law governing arbitral procedure in relation to such type
of disputes is introduced). The Laws have also introduced more clarity
in the area of the arbitrability of corporate disputes, including specific
HERBERT SMITH FREEHILLS
07
SECTION TITLE
provisions on arbitrable
corporate
disputes and non-arbitrable
corporate disputes. Further details of the key provisions introduced by
for fACTS
the Laws can be found here.

£1bn

PSUM SIT AMET
fact torione optatur, cus lorem.

For further information, please contact Vladimir Melnikov or
Ivan Teselkin.

3.1.2	Arbitration tips for in-house counsel: what to expect from
the first procedural conference
+30%

0

33

99

HERBERT SMITH FREEHILLS

The first procedural conference is a significant step in any arbitration.
99
In a short video available here, Chris Parker, a partner in our Global
Arbitration practice, considers what to expect at the first procedural
PSUM SIT AMET conference. Chris outlines the matters which may be discussed and
optatur, cus99
lorem.
0 fact torione
33
decided, and how the tribunal may approach these issues as well as
outlining the ways in which in-house counsel can prepare both for the
conference and the arbitration which is to follow.

HERBERT SMITH FREEHILLS

The Convention may become even more significant to the UK
post-Brexit, as the UK can sign up to it without any requirement for
agreement from the other contracting states. It is therefore widely
seen as a fallback option to avoid any doubts regarding the continued
effectiveness of exclusive English jurisdiction clauses and enforcement
of English judgments within the EU, in the event that no other
agreement or convention is put in place between the UK and the
remaining EU Member States once the UK leaves the EU.
HERBERT SMITH FREEHILLS
In broad
summary, the Convention provides that where parties have
agreed on the exclusive jurisdiction of the courts of a contracting
state, this must be respected by the courts of each other contracting
state who must (subject to limited exceptions) suspend or dismiss the
case if proceedings are brought before them. Contracting states must
also recognise and enforce judgments given by another contracting
state pursuant to such a jurisdiction clause (again subject to
limited exceptions).

For further information, please contact Anna Pertoldi or
Maura McIntosh.

3.2.2

Since its publication in 2013, the first edition of the Guide has proved to
be an invaluable resource not just for those facing disputes in Africa but
for anyone who is considering investing in unfamiliar territory and would
like to understand better the legal landscape of that country. Whether
HERBERT SMITH FREEHILLS
you want
to know the basics of a country's legal system, details on
litigation and arbitration procedures, whether alternative dispute
resolution is embraced, or what the applicable limitation periods or
privilege rules are, this publication should be a first port of call.
Please click here to access the chapter for a specific jurisdiction.
To request a hard copy of the Guide, please email Africa Disputes.
For further information, please contact James Norris-Jones
or Jan O'Neill.

PSUM SIT AMET
fact torione optatur, cus lorem.

0

33

+66%

For further information, please contact Chris Parker.

URES 3.2

Litigation

3.2.1	Hague Convention on Choice of Court Agreements applies
to Singapore from 1 October 2016

The Hague Convention aims to increase the effectiveness of
jurisdiction clauses and make judgments obtained under those
clauses easier to enforce. Previously the Convention applied only as
between Mexico and the EU Member States (other than Denmark), so
the addition of Singapore from 1 October is significant. The US and
PSUM SIT AMET
Ukraine have also signed the Convention but have yet to ratify it.
fact torione optatur, cus lorem.

for fACTS

£1bn

+30%

Guide to dispute resolution in Africa: 2nd edition

Herbert Smith Freehills has published an updated second edition of
our Guide to dispute resolution in Africa, a publication summarising
the key dispute resolution procedures and trends in each of Africa's 54
diverse jurisdictions.

4.

EMPLOYMENT AND PENSIONS

4.1

Employment

4.1.1	Business model of "gig economy" employers under threat:
the Uber ruling
Companies engaged in the "gig economy" should be alive to the threat
recent employment law developments could pose to their business
model. Where the business involves the provision of a technology
platform for a fee, allowing service-providers to offer their services at
low cost to customers, this may only be commercially attractive if the
service-providers are classified as self-employed. The platform owner
may not be in a position to absorb the additional costs of workers'
rights (eg paid holiday, minimum wage while available for work)
should the individuals be deemed workers, and increasing the cost of
the service to customers may not be sustainable.

DEVELOPMENTS OF GENERAL INTEREST
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A recent tribunal ruling has highlighted that, where the business
proposition involves brand values controlled and imposed by the
platform owner, and payment rates set and administered by the
platform owner, this increases the risk that in reality the individuals
will be held to be the platform owner's workers. This was the tribunal's
conclusion in the recent claims brought by drivers against Uber. Uber
had put in place complex contractual arrangements, describing Uber
as merely acting as agent for the drivers and the drivers as contracting
directly with passengers; the tribunal disregarded these
arrangements, finding that they did not reflect the reality. Given the
controls exercised by Uber, the drivers were held to be engaged as
HERBERT SMITH FREEHILLS
SECTION TITLE
workers for as long as07they were
in the territory in which they were
authorised to work, they were signed into the Uber app and were
ready and willing to accept bookings.

compensation. Because the new policy had not contained any
transitional provisions, the tribunal concluded that the old policy
continued to apply to leave taken pursuant to an initial request made
under that old policy. An award of over £28,000 was made including
£5,000 for injury to feelings and a 20% uplift for unreasonable delays
in handling the grievance.

The decision is likely to be appealed, and other employers in the gig
economy will want to keep a close watch on developments in this and
a number of similar cases pending in the employment tribunal. In the
10 33 meantime,
99
there is the possibility of legislative developments in the
mid-term. October saw the announcement of two domestic reviews
into modern employment practices, one an independent review
10 33 99
commissioned by the Prime Minister and the other an inquiry by the
Business, Energy and Industrial Strategy Committee seeking online
HERBERT SMITH FREEHILLS
by 19 December 2016. Both will focus on the rapidly
10 33 submissions
99
changing nature of work, including the development of the gig
economy and workers' rights. It will be interesting to see whether they
consider the possibility of introducing a new status for this type of
individual, to enable businesses to increase the support they give
individuals without thereby increasing the likelihood of their being held
to be workers or employees. This is one of the suggestions mooted in
GURES a recent report prepared by the European Parliament.

Meanwhile, employers may wish to sign up to an Equality and Human
Rights Commission pledge to support pregnant women and new
mothers in the workplace. Details of the new Working Forward
initiative are available here.

TITLE for fACTS

For further information, please contact Tim Leaver or
Anna Henderson.

4.1.2	Shared parental leave: first tribunal decision highlights risks
in relation to pay

£1bn

Following the introduction of shared parental leave in April 2015,
claims are starting to reach the tribunals. The first reported tribunal
judgment highlights that employers should have effective processes in
place to handle any grievances challenging their parental leave pay
policies. If the policy is revised, transitional provisions should make
OREM IPSUM SIT AMET
inancial fact torione optatur,clear
cus lorem. whether the new policy applies to parents who have already
given notice of intention to take shared parental leave under the old
policy, but not yet requested or taken specific periods, or who
OREM IPSUM SIT AMET subsequently give notice to vary the period(s).
inancial fact torione optatur, cus lorem.

OREM IPSUM SIT AMET
inancial fact torione optatur, cus lorem.

+30%

+66%

In David Snell v Network Rail (ET/S/4100178/2016; unreported), the
employer's original policy provided that a primary caregiver would
receive 26 weeks' enhanced pay during shared parental leave,
whereas the secondary caregiver would receive only statutory pay.
There were considerable delays in handling a father-to-be's grievance
that this amounted to sex discrimination. The grievance was rejected
and a tribunal claim lodged. Prior to the claimant taking his first period
of leave, the employer then revised its policy to level down pay to the
statutory rate for all parents.
At tribunal the employer conceded that the old policy was indirectly
discriminatory, so the hearing only concerned the level of

The decision does not shed any light on whether it may be unlawful
discrimination for an employer to enhance maternity pay but keep
shared parental pay (for all parents) at the statutory rate. The legal
position and in particular the effect of EU case law is not clear cut and
SMITH FREEHILLS
there HERBERT
remains
the potential for claims such as indirect discrimination
or unlawful detriment to succeed. We are aware of such claims
currently progressing through the tribunal.

For further information, please contact Andrew Taggart or
Anna Henderson.

4.2

Pensions

4.2.1	VAT reclaims by scheme sponsors – further extension to
HMRC's transitional period
It is now well in excess of three years since the decision of the Court of
Justice of the European Union in PPG Holdings BV (Case No. C-26/12)
– that the VAT incurred on investment management expenses relating
to a defined benefit (DB) pension scheme can properly be recovered
in full by the scheme's sponsor – yet we appear no closer, in the UK at
least, to resolution of this difficult issue.
In particular it was announced by HMRC during September 2016 that
the "transitional period", during which employers could recover such
VAT on the basis of "old" Revenue practice in place prior to the
decision in PPG, would be extended by a further 12 months so as to
now end on 31 December 2017.
HMRC had previously indicated that as from 31 December 2016 one
or more of three structures would have to be used if scheme sponsors
were to continue recovering VAT on investment-related pension fund
expenses, namely:
tripartite arrangements between the employer, the trustees and the
service provider;
"paymaster" arrangements whereby expenses incurred by the
trustees are charged onwards to the scheme employer in order that
it incurs, and can then recover, the VAT relating to them; and
group VAT registration, whereby the trustees effectively join the
employer's VAT group so as to be able to recover VAT input tax that
they incur on services received.
In spite of these new requirements being presented as a fait accompli,
HMRC's latest announcement indicates the continuing difficulties
they are facing in "[reconciling] the court decision with pension and
financial service regulations, accounting rules and emerging case law".
The transitional period has therefore been extended by 12 months to

06
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HERBERT SMITH FREEHILLS

HERBERT SMITH FREEHILLS

07

SECTION TITLE

31 December 2017, at which point HMRC will reassess and consider
whether a further extension might even be necessary.

0

33

0

33 4.2.2	
99
Retail Prices Index or Consumer Prices Index? Some clarity,
for the time being at least
With the funding costs associated with inflation-proofing of pensions
33 99
continuing to be a major headache for scheme sponsors, many are
keen for the trustees of their DB pension scheme to adopt the
Consumer Prices Index (CPI) in place of the Retail Prices Index (RPI)
as the basis for doing so. However, the recent decision of the Court of
Appeal in Barnardo's v Buckinghamshire [2016] EWCA Civ 1064 might,
for the time being at least, restrict their ability to do so.

0

HERBERT SMITH FREEHILLS

99 For further information please contact Alison Brown,
Dan Schaffer or Samantha Brown.

URES

for fACTS

In it the Court held that, on the rules of the particular scheme in
question, CPI had not replaced RPI and could not therefore be adopted
by the trustees as the means of inflation-proofing members' benefits
– the scheme rules simply, as a consequence, gave them no power to
do so.

£1bn

As with all cases of a construction nature, the interpretation only
applies to the rules of schemes whose wording is on all fours with that
SMITH FREEHILLS
of theHERBERT
scheme
under consideration. That said, the general principles
laid down are often of much wider application and can often drive the
particular direction in which industry behaviour moves. The Court's
PSUM SIT AMET
is unlikely, therefore, to be good news for employers who
fact torione optatur,judgment
cus lorem.
are keen for their trustees to switch to using the CPI for future
inflation-proofing. However, an appeal to the Supreme Court is
PSUM SIT AMET understood to be planned, with the result that this is unlikely to be the
fact torione optatur, cus lorem.
last that is heard of this particular (and difficult) matter.

PSUM SIT AMET
fact torione optatur, cus lorem.

+30%

+66%

For further information please contact Samantha Brown or
Kris Weber.

4.2.3	Beware the Pensions Regulator, however insignificant your
scheme might seem
Perhaps in the light of criticism levelled against it during the
Department for Work and Pensions Select Committee enquiry into
the BHS collapse, the Pensions Regulator (TPR) has been keen to
make it clear in recent months that it is exercising its regulatory
powers and that it is not just in respect of well-known "big guns" that it
is doing so. One such example comes in the form of the regulatory
intervention report issued recently under section 89 of the Pensions
Act 2004 in relation to the proposed sale of The Database Group to a
third party trade buyer, Merkle Inc.
The group's trading subsidiary, TDG, was the sponsor of a small DB
scheme (with around 100 members and a solvency deficit of around
£8 million). The proposal made was to hive off TDG, and with it the
scheme, before the remainder of the group was sold. The parties
sought clearance on the basis that a one-off cash injection at the point
of sale would fully-fund the scheme on a "self-sufficiency" basis, such
that no material detriment would be suffered by it.
TPR responded by threatening to use its anti-avoidance powers if the
sale did not include TDG (and hence the pension scheme). The only
mitigation it was prepared to accept was a payment to the scheme of

HERBERT SMITH FREEHILLS

such amount as was necessary to ensure that all members' benefits
could be secured in full with an insurer – the lingering existence of the
scheme, funded only to self-sufficiency, was something to which it
was not prepared to agree.
For further information, please contact Alison Brown,
Dan Schaffer or Samantha Brown.
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5.

COMPETITION, REGULATION AND TRADE

5.1

Record fine for gun-jumping

On 8 November 2016 the French competition authority (FrCA)
imposed a fine of €80 million on telecoms companies Altice and SFR
33 for99
"gun-jumping" in the context of two telecoms mergers concluded in
2014. In October 2014 Altice received FrCA approval for its acquisition
of SFR from Vivendi and a month later it received approval to take over
33 99
OTL, the company operating Virgin Mobile in France. The FrCA claims
that in both transactions the parties had started to integrate and share
competitively sensitive information before they received merger
33 99
clearance, which is prohibited under French merger control.

The level of fine sends a clear message that the FrCA is taking the
prohibition on gun-jumping very seriously. It is the first case in which
the FrCA has imposed fines for the (partial) implementation of a
transaction prior to receiving merger clearance, as opposed to a failure
GURES to file a qualifying transaction. Merging parties need to be careful,
pending receipt of merger clearance, not to act as though the deal
were already complete, but to continue to act independently on the
market and to limit any cooperation between them to permissible
pre-merger planning.

TITLE for fACTS

Many merger control regimes, including the EU Merger Regulation
(EUMR), include a similar prohibition on gun-jumping and the
OREM IPSUM SIT AMET authorities have the power to levy very significant fines if this is
inancial fact torione optatur, cus lorem.
infringed. It is not always easy to identify what type of pre-completion
conduct amounts to early implementation and what is permitted
HERBERT SMITH FREEHILLS
transition
planning: this will depend on the facts and circumstances of
OREM IPSUM SIT AMET
inancial fact torione optatur,each
cus lorem. individual transaction. The Altice case provides some guidance
as to what constitutes early implementation. The case is a useful
reminder to businesses involved in merger activity around the world
that
any pre-merger coordination
will need to be carefully scrutinised
OREM IPSUM
SIT AMET
HERBERT
SMITH
FREEHILLS
07
SECTION TITLE
inancial fact torione optatur, cus lorem.
for compliance with competition law.

£1bn

+30%

+66%

See our e-bulletin here for more detail.
For further information, please contact Kyriakos Fountoukakos
or Sergio Sorinas.

10
10

33

99
5.2	New US guidelines highlight need for competition law
compliance in employment context
33 In99
October 2016 the US competition authorities (the Department of

Justice (DOJ) and the Federal Trade Commission (FTC)) published
competition law compliance guidelines aimed at human resources
10 33 99
(HR) professionals involved in recruitment and remuneration
decisions for their firms (the Guidelines). The Guidelines are a useful
reminder of the importance of competition compliance in the
employment context and what behaviour can infringe antitrust law
prohibitions, wherever businesses are located. Although to date there
has been less focus on collusion in the HR context in the EU when
GURES compared to the US, as broadly equivalent rules apply the EU
Commission and national authorities can be expected to take a similar
approach. The Guidelines focus on two key areas:

TITLE for fACTS

£1bn

agreements with other employers not to recruit certain employees
(non-poaching agreements) or not to compete on terms of
compensation (wage fixing agreements); and
sharing commercially sensitive information with competitors.

OREM IPSUM SIT AMET
inancial fact torione optatur, cus lorem.

HERBERT SMITH FREEHILLS

These are also the key "danger areas" under EU and Member State
competition laws. Companies should therefore take steps to audit
their HR practices and ensure that all relevant individuals are aware of
the risks and receive appropriate compliance training.
See our e-bulletin here for more detail.
For further information, please contact James Quinney or
Sergio Sorinas.

5.3	Advocate General Wahl in Intel appeal opts for more
effects-based approach on rebates
In Intel's appeal against the General Court's judgment of June 2014
(which upheld the Commission's decision that Intel abused its
dominant position by virtue of operating exclusivity rebate schemes),
Advocate General Wahl recommends that the Court of Justice (CJEU)
should set aside the ruling and refer the case back for the General
Court to carry out a full assessment of the actual or potential effect on
competition of Intel's conduct. According to Advocate General Wahl
the General Court was wrong to conclude that the rebates operated
by Intel were inherently anti-competitive and that it was therefore not
necessary to consider the circumstances of the case in order to
determine whether the conduct was capable of restricting
competition. An analysis of the circumstances of the case is necessary
to ensure that the abuse of dominance infringement is established to
the requisite legal standard.
Failure to do so could result in a blanket prohibition for certain
conduct, even in circumstances where that conduct is not capable of
restricting competition, which may ultimately end up penalising
pro-competitive conduct.
HERBERT SMITH FREEHILLS
The Advocate
General sees the case as an opportunity for the CJEU to
clarify and refine its case law on abuse of dominance, in particular in
respect of exclusivity rebates. The CJEU is not bound by the Opinion, but
should it decide to follow its approach, it will result in greater guidance
and clarity for the assessment of rebates under EU competition law,
which has long proved to be a controversial area of competition law.

See our e-bulletin here for more detail.
For further information, please contact Kyriakos Fountoukakos
or André Pretorius.

6.

CONSTRUCTION

6.1

Interpretation of a contractual "bad bargain"

In Grove v Balfour Beatty [2016] EWCA Civ 990, decided by the Court
of Appeal on 13 October 2016, it was held that the Court will not
relieve a party to a construction contract from the effects of a bad
bargain, even where the result is to leave it out of pocket for the period
between an original contractual completion date and the eventual final
account. The Court also decided that nothing in the Housing Grants,
Construction and Regeneration Act 1996 prevented the parties from
agreeing such terms.
The parties had agreed that interim payments would be made to the
contractor in accordance with a schedule of payments running from
the commencement date to the contractual completion date.

08

SECTOR SPECIFIC DEVELOPMENTS

HERBERT SMITH FREEHILLS

07

SECTION TITLE

0

33

0

33 They
99 could not agree on the appropriate dates for applications,
valuations and payments for periods after the completion date.

0

33 The
99Court decided that "this is a classic case of one party making a
bad bargain" and the natural meaning of the words used and the
schedule was clear.
HERBERT SMITH FREEHILLS

For further information, please contact Mark Lloyd-Williams or
Ann Levin.

for fACTS
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DEBT CAPITAL MARKETS
EU Market Abuse Regulation – market soundings

PSUM SIT AMET
fact torione optatur, cus lorem.

The key change for debt capital markets (DCM) introduced by the
EU Market Abuse Regulation (MAR) is the market soundings regime.

+30%

A market sounding is07defined
in TITLE
Article 11 as the "communication of
SECTION
information, prior to the announcement of a transaction, in order to
gauge the interest of potential investors in a possible transaction…"

PSUM SIT AMET
fact HERBERT
torione optatur,
lorem.
SMITHcus
FREEHILLS
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fact torione optatur, cus lorem.
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99

The Court did not consider that the literal meaning of the contract
could be reinterpreted to take account of "commercial common
Therefore, when agreeing contractual terms, consideration
URES sense".
must be given to their projected future effect taking into account likely
eventualities such as extended times of completion.

0

HERBERT SMITH FREEHILLS

MAR imposes prescriptive rules and record-keeping requirements on
issuers and parties acting on their behalf (such as managers
mandated for the issue of securities) when they are carrying out a
33 MAR
99 market sounding. If the MAR rules are followed, any disclosure
of inside information during the market sounding will be deemed to
have been made in the normal course of employment, thereby not
33 falling
99 foul of the unlawful disclosure of inside information offence.

Given the frequency and diversity of DCM transactions and the
33 market
99 HERBERT
SMITH FREEHILLS
practice
of regular non wall-crossed communications with
investors, the MAR requirements represent a significant burden on
issuers and managers.

The market approach to date has been to announce a potential
transaction prior to any deal roadshow or meetings with investors,
URES thereby taking subsequent communications out of the MAR regime as
it only applies "prior to the announcement of a transaction".
For further information, please contact Andrew Roberts,
Amy Geddes or Karen Anderson.

for fACTS

8.

ENERGY

8.1

The Energy Act 2016

£1bn
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On 1 October 2016, most of the oil and gas provisions in the Energy
Act 2016 came into force. These include provisions regarding the
formal transfer of certain functions of the Secretary of State to the Oil
PSUM SIT AMET and Gas Authority (OGA) – the new independent regulator of the UK
fact torione optatur, cus lorem.
Continental Shelf (UKCS) oil industry; provisions empowering the
0 33 OGA
99 to resolve disputes and attend certain meetings between
industry players, and also to impose sanctions, in support of its
PSUM SIT AMET
optatur,objective
cus lorem.
to deliver "maximum economic recovery" (MER); and
0 fact torione
33
99
provisions regarding infrastructure and decommissioning. The
provisions regarding the OGA's power to request certain information
0 33 and
99samples are not yet in force.

PSUM SIT AMET
fact torione optatur, cus lorem.
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For further information, please contact Anna Howell.

8.2	Announcement of budget for UK second contract for
difference allocation round
On 9 November 2016, the Government published the draft budget
and strike prices for the second contract for difference (CfD)
allocation round taking place in April 2017, together with
accompanying guidelines, and consultation papers in respect of coal,
geothermal and fuelled technologies and non-mainland onshore wind.
The second CfD allocation round is for Pot 2 (less-established
technologies ie offshore wind, fuelled technologies, wave, tidal stream
and geothermal) and the Government has confirmed that the annual
budget available will be £290 million (in 2011/12 prices) for delivery
years 2021/22 and 2022/23. There is a total cap of 150 megawatt
(MW) for CfDs for fuelled technologies in this round. However, there
is no maximum MW for other technologies and no minimum MW will
be applied for any technologies in the allocation round (there is no
longer any minimum MW for wave and tidal stream).
Up to £70 million of the annual budget will be allocated to fuelled
technologies and the remaining £220 million will be allocated to
offshore
wind, geothermal, wave and tidal stream (any amount not
HERBERT SMITH FREEHILLS
used for fuelled technologies can be used for other Pot 2
technologies). The annual budget for the first CfD allocation round for
Pot 2 was £155 million for 2016/17 and £260 million for 2017/18 to
2020/21.The strike prices for the second allocation round have been
set to target the cheapest 19% of projects in each technology to
ensure value for money for consumers. The final budget will be
confirmed no later than 10 working days before commencement of the
allocation round.
For further information, please contact Sarah Pollock.

8.3	Government consultation on phasing out unabated
coal generation
The Government has launched a consultation inviting views on its
proposal to phase out unabated coal generation by 2025. Responses
are due by 1 February 2017. The consultation is aiming to investigate
ways to regulate the closure of unabated coal, for example by placing
obligations on existing unabated coal producers which currently only
apply to new coal power stations such as emission limits and the
demonstration of carbon capture and storage technology, to provide
greater market certainty for investors. The Government has
particularly identified new gas generators as having the potential to fill
the capacity required to replace the electricity supply from coal
generators. The Government notes within the consultation that it is
confident
that the Capacity Market provides a robust mechanism to
HERBERT SMITH FREEHILLS
bring forward the investment needed to compensate for the closure of
unabated coal and that there will be no impact on the security of
electricity supply.
The Government's position contrasts with that of US president-elect
Donald Trump, whose campaign promised to revive the US coal
industry and to scrap the Clean Power Plan (which requires states to
take steps to reduce their carbon dioxide emissions).
For further information, please contact Sarah Pollock.
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9.

FINANCIAL SERVICES REGULATION

9.1	FCA response to Competition and Markets Authority
report on competition in the retail banking market
The FCA has responded to the recommendations made by the
Competition
and Markets
Authority
(CMA) in its report, published in
HERBERT SMITH
FREEHILLS
07
SECTION TITLE
August 2016, into the effectiveness of competition in the retail
banking sector. The investigation considered the supply of retail
banking services to personal current account customers and to small
and medium-sized enterprises. The report sets out remedies to
address features of the banking sector that restrict effective
competition and includes certain recommendations to be taken
10 33 forward
99 by the FCA and the Government. The Government's response
to the CMA can be found here.

10
10

33 In99
its response, the FCA sets out various actions it will take forward in
the retail banking market, including the following:
act as an observer on the steering group of the entity responsible for
99
establishing the Open Banking Standard, which the FCA expects will
support more innovative firms, products and services;

33

consider the type of service quality data which could be made
available to consumers by banks;
undertake research to design prompts which are effective in
engaging consumers and prompt them to consider their banking
arrangements; and

GURES

TITLE for fACTS

£1bn

improve transparency for overdraft users, including designing alerts to
increase customers' awareness of their overdraft usage and reviewing
banks' account opening procedures to see whether customers can be
made
more aware of features and costs of overdrafts.
HERBERT SMITH FREEHILLS

The FCA plans further work in the retail banking market beyond the
scope of the CMA's recommendations, including examining overdrafts
in the context of the wider consumer credit market and in comparison
to other forms of high-cost credit. The FCA also plans to explore how
OREM IPSUM SIT AMET
firms' actions in one market may affect another market and how
inancial fact torione optatur, cus lorem.
conduct and competition are affected by the links between different
parts of the business model.

OREM IPSUM SIT AMET
inancial fact torione optatur, cus lorem.

+30%

+66%

OREM IPSUM SIT AMET
inancial fact torione optatur, cus lorem.

9.2

For further information, please contact Clive Cunningham.

The FCA's mission statement

The FCA has published a draft mission statement which seeks to set
out in a comprehensive way what the regulator is seeking to achieve.
The FCA seeks comments by 26 January 2017.
The mission statement shows signs of having been prepared in haste.
A lot of it repeats material already published, particularly within the
FCA business plan. There are, however, some significant new themes:
taking action, where appropriate, against firms in relation to their
unregulated activities where, for instance, these could affect the
integrity of the financial system;
focusing on protecting vulnerable customers such as retirees and
people on low incomes;
encouraging better transparency and disclosure by "changing the
way firms present choices to consumers and ‘nudging’ them
towards decisions that are more appropriate for them";

09

ensuring (so far as the FCA objectives allow) fairness in how firms
discriminate between customers in the prices that they charge;
addressing the tendency of customers to give greater weight to
pay-offs the nearer in time to the present they are (eg cheaper
insurance
for lower benefits);
HERBERT SMITH FREEHILLS
effecting redress in cases where it is most needed; and
the review of FCA rules where they appear to inhibit competition.
The FCA also seeks views on whether regulated firms should be
subject to an enforceable duty of care to their retail customers. The
FCA does not currently consider this is necessary but is willing to
consider other views.
For further information, please contact Karen Anderson.

10.

INTELLECTUAL PROPERTY

10.1

The Great Repeal Bill – effect on intellectual property

The Prime Minister announced on 2 October 2016 that the
Government would trigger Article 50 of the Treaty on European
Union, which governs the process of negotiation of the terms of a
Member State’s withdrawal from the EU, before the end of March
2017, and that the next Queen’s Speech will include a Great Repeal Bill
to repeal prospectively the European Communities Act 1972. The
Great Repeal Bill will preserve the application of EU law on the UK's
exit from the EU, and then the Government will introduce changes to
various laws over time.
Whatever future relationship the UK has with the rest of the EU, the
effect of the Great Repeal Bill, when enacted, will mean that any
existing intellectual property (IP) law having effect in the UK will
continue to apply as it did at the date of Brexit, although it will be for
the UK Government to adapt or amend it subsequently. That means
that IP law will continue to contain all of the concepts implemented
from EU Directives or applicable from EU Regulations.
Patents: UK designated European patents will continue to apply in
the UK and will still be able to be applied for at the European Patent
Office and nationally granted UK patents will be available. However,
the UK will no longer be able to participate in the new unitary patent
(UP) and is unlikely to be able to continue as part of the Unified Patent
Court (UPC) system. It is worth noting that neither Spain, Poland nor
Croatia are currently planning to participate in the UPC (or UP).
The establishment of the UP and UPC system will now be delayed as
the UK is required to ratify the UPC Agreement before it can come
into effect. This requirement applies while the UK is still a member of
the EU (France, Germany and the UK must be amongst the 13 or more
ratifiers as they were the EU Member States with the most patent
applications at the time of signature of the UPC Agreement). Once the
UK has left the EU, Italy will replace it as the third required ratifier.
UK businesses with current European patents designated to
participating EU Member States will still be able to use the new UPC
system (unless they have chosen to opt these patents out of its
jurisdiction) and will of course be able to apply for UPs – although the
latter will not cover the non-participating states listed above, nor any
non-EU European Patent Convention states (Turkey, Switzerland,
Norway), for which European patents will still be available but which

0

0
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will need to be litigated nationally as they will be outside the
jurisdiction of the UPC.
The UPC has advantages (central enforcement) and disadvantages
(central revocation) for patentees and their competitors alike.
Pan-European enforcement strategies will remain important. Current
or future pan-European patent litigation strategy will still involve
multiple courts and supra-national management of disputes, whether
or not the UPC goes ahead and with or without the UK's participation;
Spanish, Polish and Croatian designated European patents will also be
outside its jurisdiction (as explained above) and UPs will not have
effect in these jurisdictions. Further, nationally granted patents must
be litigated locally. It will still be critical to have advisers who are
expert in handling multiple cross-border disputes and managing local
lawyers in jurisdictions within Europe or beyond.
It may now be that the fee structure for the UP will need to be
reconsidered since its proposed costings were based on a rate
approximately equivalent to the top four designations most often
applied for (of which the UK was one) and may now seem less
attractive if further costs will be needed to gain UK protection.
We can expect there to be concerted efforts to find a solution to these
problems, given the perceived importance of the UPC to protecting
innovation and research and development across Europe for business.
Assuming that the UPC does go live, as we have said above, UK
businesses with UPs and European patents will still be able to use the
UPC for enforcement in other EU participating countries. However,
given these concerns and concerns at how the UPC will operate in the
early years, some patent proprietors will choose to opt-out their
European patents from the UPC system. As a result, business is still
likely to pursue litigation in countries across Europe (including the UK)
outside of the UPC system.
HERBERT SMITH FREEHILLS
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Supplementary protection certificates (SPCs): SPCs are UK national
rights granted by the UK Intellectual Property Office (IPO) under rules
determined by an EU Regulation. It is anticipated that the Great Repeal
Bill, when enacted, will have the effect that all EU law applying to the
UK at the day of Brexit will be set as UK law going forward unless and
until it is changed by the Government or Parliament. This should mean
33 that
99SPCs can continue in the UK based on UK patent rights and can
be granted by the IPO post-Brexit. Transitional arrangements may be
needed to ensure a smooth transition.
33 99

Trade marks: EU trade marks (EUTMs) will no longer cover the UK
post-Brexit since their effect is determined by the territory of the EU.
0 33 99
In order to maintain the status quo in relation to EU-wide rights such
as EUTMs, it is expected that provision will be made to provide an
equivalent right in the UK with the same specification, priority date
and term as the EU level right previously. This would be a better
solution than requiring proprietors to convert their EUTMs into a
collection of national rights across the EU. Various options are
URES proposed – to convert all EUTMs into national UK trade marks at the
point of Brexit (which may risk cluttering the register and allowing
some marks which would not normally have been allowed on the UK
register) or to recognise the EU marks in the UK and convert them into
UK marks by application from the proprietor at the next point of
for fACTS
renewal (if no UK application is required then they would then lapse in

£1bn

PSUM SIT AMET
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effect in the UK). The main concerns of trade mark owners are that
new criteria might be applied to an already valid trade mark right in
the UK on any conversion and that their marks might be put at risk by
the process. Further, any hiatus in protection could lead to the
intervention of local rights of prior use, which might damage the
effectiveness of any new UK registration. Due to the uncertainty about
the approach that will be taken, trade mark proprietors should
consider in the meantime supplementing their protection by applying
for UK national trade marks for their key brands.
Designs: Provision will need to be made for the recognition of
Community Registered Designs in a similar way to that for EU trade
marks. Many design owners will have already protected their designs
using UK registered design as well and so should have equivalent
protection in the UK in any case (since the Community and national
registered design systems have been harmonised and offer the same
level of protection). However, if a UK registered design has not been
applied for and protection is solely via Community level rights then the
proprietor will have difficultly registering a UK equivalent right if the
product has been on the market for more than 12 months, as it would
fail the novelty requirements. Thus the doubling up of registrations
recommended in the period prior to Brexit for trade marks does not
work so easily for registered designs.
Protection via Community unregistered design arises automatically on
first marketing in the EU. This may mean that product launches are
located in the EU (and not in the UK) post-Brexit, which may have
implications for industries that rely on this short term right, such as
the fashion industry. There will be protection offered by the UK's own
unregistered design right, which pre-dates the introduction of the
Community unregistered design right, but has slightly different levels
of protection: UK unregistered design protects the shape or
configuration of a design but does not protect surface decoration,
whereas the Community unregistered design protects aspects of the
SMITH FREEHILLS
wholeHERBERT
or part
of a 3D or 2D design. UK unregistered design rights also
arise automatically but last longer than the Community version (15
years versus three years). The simplest solution would be for the UK
to create an equivalent right in the UK.
For information on the impact of Brexit on other IP rights and on IP
agreements and exhaustion of rights, see our latest thinking piece on
our website here.
For further information, please contact Joel Smith or
Rachel Montagnon.

11.

PLANNING

11.1	National Infrastructure Commission to become a
permanent executive agency of HM Treasury
The Government has announced that the National Infrastructure
Commission (NIC) is to become a permanent executive agency of HM
Treasury from January 2017, but will not be put on a statutory footing
as originally outlined in the Queen's Speech 2016.
The NIC now has a draft charter which sets out its role, including that it
will produce a National Infrastructure Assessment in each Parliament,
together with other studies, and that the Government will respond to
the NIC's recommendations "as soon as practicable" and within a year
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at the latest. The NIC will also publish an annual report on the
Government's progress towards achieving those recommendations.
The Government has launched a "call for ideas" to inform the NIC's
next in-depth study, and the NIC published a call for evidence
identifying 28 key issues for consideration on infrastructure questions
including transport, digital communication, energy, flood risk
management and drainage.
HERBERT SMITH FREEHILLS

For further information,
please contact Matthew White.
07
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12.

TAX

12.1

Autumn Statement 2016

10

The Chancellor of the Exchequer, Philip Hammond, presented
the Autumn Statement on 23 November 2016, setting out the
33 Government's
99
tax, spending and borrowing plans for the first
time since the EU referendum.

10

33

10

99
In terms of tax, the announcements were relatively low key. The
Government confirmed its commitment to a number of previously
measures, including reducing the corporation tax rate to
33 announced
99
17% by April 2020, implementing new restrictions on the deductibility
of corporate interest expense from April 2017 and reforming the taxation
of non-UK domiciled individuals, also with effect from April 2017.

New tax measures of significant note were thin on the ground,
a welcome period of relative calm for businesses and
GURES presenting
individual taxpayers alike. The most notable "new" announcements
included the Government's proposal to bring all non-resident
companies receiving taxable income from the UK into the corporation
tax regime, the removal of tax benefits from salary sacrifice schemes
and the abolition of Employee Shareholder Status.
TITLE for fACTS
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We expect to receive further detail on many of these measures when
draft clauses for Finance Bill 2017 are published on 5 December 2016
OREM IPSUM SIT AMET (see below).
inancial fact torione optatur, cus lorem.

£1bn

+30%

Although this was Mr Hammond's first Autumn Statement, it will also
be his last. A new Budget timetable will be introduced next year which
mean that following the Spring Budget in 2017, the Budget will in
10 33 will
99
future be delivered in autumn, with the first Autumn Budget taking
place in autumn 2017. From spring 2018, the Chancellor will deliver a
10 33 99
OREM IPSUM SIT AMET
Spring Statement in response to the Office for Budget Responsibility's
inancial fact torione optatur, cus lorem.
SMITH FREEHILLS
SpringHERBERT
forecast,
but this is not expected to be a major fiscal event.
This
welcome new timetable,
which,
it is hoped, will avoid the plethora
HERBERT SMITH
FREEHILLS
07
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10 33 99
of tax changes we have seen in recent years, will allow the
Government to consult on tax changes in the spring and draft
legislation in the summer, before they are introduced as a Finance Bill
shortly after the Autumn Budget.

OREM IPSUM SIT AMET
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A link to our tax briefing on the Autumn Statement can be found here.
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99
99
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For further information, please contact Isaac Zailer or
Howard Murray.

11

12.2	Draft Criminal Finances Bill: failure to prevent the criminal
facilitation of tax evasion
The draft Criminal Finances Bill includes a third draft of the legislation
to introduce two new criminal offences for corporates and
partnerships regarding tax evasion. An entity will commit an offence
where it fails to prevent an associated person (broadly, someone
acting for or on its behalf) from criminally facilitating either a UK tax
evasion offence or an equivalent offence under foreign law. Both new
offences have extra-territorial effect, although the second offence
HERBERT SMITH FREEHILLS
(regarding
foreign tax evasion) requires the entity or the facilitation to
be linked to the UK. For each offence, it will be a defence for the entity
to show that it had reasonable procedures in place to prevent such
facilitation, or that it was not reasonable to expect it to have such
procedures. Revised guidance has been published alongside the Bill,
setting out principles which may be used to inform these prevention
procedures. The Government has not yet confirmed the effective date
for these new offences.
For further information, please contact Isaac Zailer or
Howard Murray.

12.3	European Commission proposal for a corporate tax
reform package
The European Commission has put forward a significant package of
corporate tax reforms. The key component of the package is the
Common Consolidated Corporate Tax Base (CCCTB). The
re-launched proposal for a CCCTB involves a two stage approach:
first, agreement of a "common base" involving a single set of EU-wide
rules to determine how a company's profit will be taxed, and second,
"consolidation", which will allow a group to combine and offset the
profits and losses of its constituent companies in different Member
States, to reach a net profit or loss for the entire EU. The group's
taxable profits will then be shared out between the Member States in
FREEHILLS
whichHERBERT
the SMITH
company
is active using an apportionment formula, based
on three factors: assets, employees and employment costs, and
sales, and the group will file a single tax return for all its EU activities.
The CCCTB will be mandatory for large multinational groups with
global consolidated revenue of more than €750 million. One of the
principal aims of the proposals is to assist in tackling aggressive tax
avoidance and profit-shifting by eliminating mismatches between
national systems.
For further information, please contact Isaac Zailer or
Howard Murray.

12.4

Finance Bill 2017

HERBERT SMITH FREEHILLS

Draft clauses to be included in the Finance Bill 2017 will be published
on 5 December 2016, for consultation until 30 January 2017. These
may include draft legislation for various significant reforms which are
currently in progress, including changes to the tax deductibility of
corporate interest expense, reform of the corporation tax loss regime
and potential amendments to the Substantial Shareholding
Exemption, all of which are to feature in the Finance Bill 2017.
For further information, please contact Isaac Zailer or
Howard Murray.
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13.	TECHNOLOGY, MEDIA AND
TELECOMMUNICATIONS
13.1

Legal challenges to the EU-US Privacy Shield launched

On 16 September 2016, the Irish privacy advocacy group, Digital
Rights Ireland, issued proceedings to challenge the EU-US Privacy
Shield regime in the European Courts.
The group filed an action to annul the European Commission's
"adequacy decision" that approved and adopted the transfer of
personal data from the EU to the US in accordance with the principles
of the EU-US Privacy Shield (the Privacy Shield). The challenge
includes an argument that the Privacy Shield does not, on the face of
it, provide an adequate level of protection for EU citizens' rights under
EU law where their data is transferred to the US.
The Privacy Shield was
07 developed
SECTION TITLEearlier this year following the
decision of the Court of Justice of the European Union (the CJEU) in
October 2015 finding the previous transatlantic compliance
mechanism, the US Safe Harbor, invalid. Since the Digital Rights
Ireland challenge, another challenge to the Privacy Shield has also
been filed in the General Court by French civil society groups La
Quadrature du Net, the French Data Network and Fédération FDN.
33 99
According to the United States Department of Commerce, 1,500
companies have submitted Privacy Shield self-certifications for review
33 since
99 its adoption in July 2016, with further certifications being
processed every day. However, commentators have long speculated
that the Privacy Shield would be challenged in the courts.
33 99

HERBERT SMITH FREEHILLS

The combination of the Privacy Shield challenges, together with
HERBERT SMITH FREEHILLS
unresolved
Article 29 Working Party concerns regarding the Privacy
Shield, the referral of the so-called Model Clauses to the CJEU, and
the recent announcement by the German data protection authorities
that they would be conducting an audit of 500 companies with regard
URES to their international transfer of data, means the issue of cross-border
data transfers is likely to remain uncertain for the foreseeable future.
To view a copy of the Digital Rights Ireland pleading, please click here.

for fACTS

For further information please contact Miriam Everett or
Nick Pantlin.

£1bn13.2	Digital
Economy Bill to hold directors personally liable for
"nuisance call" fines

PSUM SIT AMET
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On 23 October 2016, the Department for Culture Media and Sport
confirmed plans to introduce personal liability for directors in relation
PSUM SIT AMET
"nuisance calls".
fact torione optatur,to
cus lorem.
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Under the proposals, directors could each be fined up to £500,000
by the Information Commissioner's Office (ICO) which, when
with existing company penalties of up to £500,000, would
33 combined
99
create a potential maximum company and director penalty of up to
£1 million. The proposals will be implemented through amendments
33 to99
the Privacy and Electronic Communications Regulations 2003 as
set out in the draft Digital Economy Bill currently being considered
by Parliament.
33 99
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The Digital Economy Bill seeks to improve internet connectivity and
protections for internet users through a range of measures, including
further regulation of direct marketing through a new Direct Marketing
Code. It is not clear how such measures would interact with any
proposed amendments to the ePrivacy Directive currently being
considered in Europe.
The DCMS' statement follows a Public Bill Committee Hearing on
13 October 2016 to discuss the latest draft of the Digital Economy Bill,
where the Information Commissioner, Elizabeth Denham, stated she
would support moves to introduce director liability for nuisance calls.
Although the ICO can currently impose fines of up to £500,000 on a
company that seriously breaches data protection laws, and has
issued almost £4 million in fines in the past year alone, a large portion
of this money is not recovered due to companies going into
liquidation and reappearing soon afterwards with the same directors.
HERBERT SMITH FREEHILLS
Denham
agreed that an amendment to the Bill would be helpful to
avoid these occurrences.
The Public Bill Committee stage concluded at the beginning of
November 2016, with the aim of the Digital Economy Bill receiving
Royal Assent by the end of spring 2017.
To view a copy of the statement, please click here.
For further information please contact Miriam Everett or
Duc Tran.

13.3	New BBC Royal Charter and Framework Agreement to
come into force on 1 January 2017
The BBC Royal Charter is the constitutional basis for the BBC and sets
out its public purposes, guarantees its independence and outlines the
duties of the BBC Trust and Executive Board.
With the current Charter expiring in December 2016, the Department
for Culture, Media and Sport published a new draft BBC Royal Charter
and BBC Framework Agreement in September 2016 setting out how
the BBC will operate in the new Charter period.
Key proposals include: (i) a single board replacing the BBC Trust and
internal BBC Executive Board; (ii) Ofcom taking over from the BBC
Trust as the external independent regulator; (iii) extending the
licence fee requirement to cover viewing BBC on-demand content;
and (iv) measures aimed at making the BBC as open and transparent
HERBERT SMITH FREEHILLS
as possible.
The proposed Charter and Framework Agreement underwent
parliamentary debates during autumn 2016 and the Government will
now present the finalised documents to the Privy Council, to come
into force on 1 January 2017. The BBC will continue to work under its
current arrangements until Ofcom and the new BBC board take on
new governance roles in April 2017.
To view a copy of the latest draft of the Charter and Framework
Agreement please click here.
For further information please contact Hayley Brady or
Claire Wiseman.
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14.

AUSTRALIA

14.1	The importance of complying with dispute
resolution clauses
A recent Queensland case has confirmed the commitment of the
courts to enforcing contractually agreed dispute resolution clauses,
even where the required dispute resolution process may be unlikely to
resolve the dispute or where the issue in dispute is one of
contractual construction.
In Santos Limited v Fluor Australia Pty Ltd [2016] QSC 129, the parties
had agreed to a multi-tiered dispute resolution mechanism that
provided firstly for negotiations between various business
representatives, and then secondly, if those negotiations were
unsuccessful, for a means of dispute resolution eg conciliation as
agreed between the parties or otherwise litigation.
HERBERT SMITH FREEHILLS
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A dispute arose between the parties and following the exchange of
correspondence and some informal negotiations, one of the parties
commenced litigation without complying with the mandated
procedure in the dispute resolution provision on the basis that the
parties had exchanged sufficient information outside of this formal
process to make it clear that compliance with the formal process
33 would
99 have been “impractical or useless”.
the Court held that the dispute resolution process should be
33 However
99
enforced and the litigation proceedings stayed until that process had
been completed, because:
33 99
enforcing the process would not deprive that party of the right to
have its claim determined judicially (and it would not otherwise be
prejudiced); and
this course would advance the public interest which lies in avoiding
HERBERT SMITH FREEHILLS
potentially
unnecessary use of court time and reducing costs of
litigation to both the public and litigants.
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This case illustrates that courts will generally hold parties to their
contractually agreed means of resolving disputes and accordingly, the
importance of parties considering at the time of negotiating their
contracts whether any dispute resolution mechanisms in their
contracts are appropriately adapted to their circumstances.

£1bn
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For further information, please contact Leon Chung or
Jacqueline Oliver.

14.2	Question of indemnity costs and setting aside or resisting
+30%
enforcement of arbitral awards remains unresolved
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Australia is generally regarded as a "pro-arbitration" jurisdiction. One
question that has arisen
in this
context
is whether there should be a
07
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default rule providing that indemnity costs should be awarded against
OREM IPSUM SIT AMET
who unsuccessfully seeks to set aside or resist enforcement of
inancial fact torione optatur,a
cusparty
lorem.
an arbitral award in order to discourage unmeritorious challenges.

+66%
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This default rule has been adopted in Hong Kong, where costs are
awarded on an indemnity basis in the absence of special
(see Pacific China Holdings Ltd v Grand Pacific Holdings
33 circumstances
99
Ltd [2012] 4 HKLRD 569; A v R [2009] 3 HKLRD 389). Australian
courts have considered the Hong Kong approach but have declined to
33 adopt
99 a similar rule. For example, in IMC Aviation Solutions v Altain
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Khuder [2011] VSCA 248 the Victorian Court of Appeal rejected the
approach in A v R, holding that indemnity costs should be awarded
based on the facts of each case.
Notwithstanding this decision, Chief Justice Allsop subsequently
noted obiter that there were "powerful considerations" in favour of the
Hong Kong approach (Ye v Zeng (No 5) [2016] FCA 850). His Honour
warned courts to be "astute to distinguish between conduct that
reflects no more than an attempt to delay or impede payment and the
reasonable invocation of the proper protections built into the [New
York Convention] and the [International Arbitration Act 1974 (Cth)]."
However, most recently in Sino Dragon Trading v Noble Resources
International (No 2) [2016] FCA 1169, Justice Beech rejected any rule
requiring that costs be awarded on a prima facie basis against a party
that fails
to successfully set aside an award. His Honour did, however,
HERBERT SMITH FREEHILLS
note that an award of indemnity costs would be justified where a party
fails to set aside an award and where its claim had "no reasonable
prospects of success", although the burden of proving this remained
on the successful party in the arbitration.
It is worth monitoring any further developments in relation to
indemnity costs and the enforcement of arbitral awards in the context
of Australia’s push to establish itself as a "pro-arbitration" jurisdiction.
For further information, please contact Leon Chung.

14.3	“Common fund” doctrine now available in Australia,
exposing businesses to larger class action claims
On 26 October 2016, the full Federal Court accepted a form of
“common fund” doctrine, by allowing funders to impose cost sharing
and funding commission arrangements on all group members,
irrespective of whether they have agreed to terms with the funder. The
decision, in Money Max Int Pty Ltd (Trustee) v QBE Insurance Group
Limited [2016] FCAFC 148, may promote a “rush to the courthouse”
by class action promoters, especially newer players seeking to capture
the class before their competitors. A risk is this “rush” occurs at the
expense of proper due diligence on the merits of the class action,
which is linked to the bookbuilding process funders typically
undertake when investigating potential claims.
The decision, however, is not a free pass for funders. First, the Court
set a floor condition that no group members can be worse off under
the orders than if such orders were not made. Second, and more
importantly, the Court declined to set the commission rate, deferring it
to a later time when “more probative and more complete information
will be available” (eg at settlement approval). Despite this uncertainty,
the entrepreneurial spirit of class action promoters will be drawn to
HERBERT SMITH FREEHILLS
the potential
for greater returns, coupled with the reduced outlay.
For Australian businesses, the doctrine may present some
advantages, including fewer competing and copycat proceedings. The
cost to Australian business is the burden of larger and better funded
class action litigation being commenced, potentially at a quicker
speed. The Court appears to accept that burden as the price for
greater levels of access to justice.
For further information, please contact Jason Betts or
Christine Tran.
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14.4

Business ethics and anti-bribery policy survey

Herbert Smith Freehills has recently released our Australian business
ethics and anti-bribery policy survey, which looked at the top 150
Australian Securities Exchange companies’ codes of conduct and
anti-bribery policies to see how issues around ethics, integrity and
anti-bribery
and corruption
are being
addressed. The results reflected
HERBERT SMITH
FREEHILLS
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a strong commitment to integrity in business dealings among
Australia’s top companies, showing that:
the overwhelming majority of companies publish a code of conduct
on their website;
in almost all cases the code of conduct addresses either ethics or
integrity
generally or anti-bribery and corruption specifically;
99

33

0

33

0

33

over half of the companies surveyed have corporate values or
mission
statements that reinforce the importance of ethics and
99
integrity; and
over 35% of companies show "tone from the top" by embedding an
99
explicit statement of support from senior personnel (the Chairman,
CEO or other senior executives) in their codes of conduct or
anti-bribery policy.
HERBERT SMITH FREEHILLS

We also identified some interesting trends on how anti-bribery
policies are evolving, and how market approaches to facilitation
URES payments and cash gifts differ among market leaders.
In addition to the overall survey findings, we also developed
some short sector-specific insights on these issues and trends.
For these insights or further information on the survey generally
please contact Jacqueline Wootton or Grant Marjoribanks.

for fACTS

service leave in Western Australia – service with
£1bn14.5	Long
related bodies corporate does not count towards
continuous service
HERBERT SMITH FREEHILLS
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For any business with operations in Western Australia, a recent
decision regarding long service leave is significant.

+30%
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On 26 October 2016, a Full Bench of the Western Australian Industrial
Relations Commission (WAIRC) gave its decision in Baker Hughes
0 33 Australia
99 Pty Ltd v Venier [2016] WAIRC 00843.
PSUM SIT AMET

+66%
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This is significant for employers whose employees transfer between
different entities in the corporate group, and seek to take long service
leave in Western Australia. Unless the employment contract, a policy
or an applicable industrial instrument provides for the employee’s
previous service with other related bodies corporate to be recognised
for LSL accrual purposes, the employer has discretion whether to
HERBERT SMITH FREEHILLS
recognise
it.
The decision does contemplate scope for piercing of the corporate
veil, in an appropriate case.
This is unique to Western Australia. In all other Australian jurisdictions,
employers are in some way required to recognise previous service with
related bodies corporate for LSL accrual purposes.
For further information, please contact Anthony Longland or
Anna Creegan.

15.

HONG KONG

15.1	Securities and Futures Commission issues guidance on
client agreement requirements following submissions by
Herbert Smith Freehills on behalf of major investment
banks in Hong Kong
In light of the queries raised by Herbert Smith Freehills following
industry consultation, the Securities and Futures Commission (SFC)
issued guidance (FAQs) on 23 September 2016 on the application of
new paragraph 6.2(i) of the client agreement requirements under the
Code of Conduct for Persons Licensed by or Registered with the
Securities and Futures Commission, ie the mandatory suitability
clause (Suitability Clause), to corporate finance mandates.
The FAQs also deal with the application of the Suitability Clause to
SMITH FREEHILLS
client HERBERT
agreements
in respect of asset management activities,
discretionary investment management services and where certain
types of funds are the client. They also address some procedural
matters relating to compliance with the new client agreement
requirements more generally.
Our briefing of 28 September 2016 covers the above aspects in
more detail.

fact torione optatur, cus lorem.

33 The
99decision confirmed that for long service leave (LSL) accrual
purposes, only service with the employing entity is relevant. An
employee’s service with a related body corporate of the employer is
relevant, and does not need to be taken into account in calculating
33 not
99
continuous service for long service leave accrual purposes.

This case involved an individual who had worked in various Baker
Hughes entities, in the United Kingdom, China, and then Western
Australia, for some 26 years. The individual claimed long service leave
on his 26 years of service, not just the six years during which he
URES based
was employed in Western Australia by the Australian incorporated
Baker Hughes entity.

for fACTS

The Full Bench of the WAIRC found that the employee’s continuous
service for long service leave accrual purposes was limited to his
service in Western Australia, for the Australian incorporated entity.
Previous service with related bodies corporate did not count towards
continuous service.

£1bn
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For further information, please contact Will Hallatt or
Matt Emsley.

15.2	Hong Kong launches regulatory sandbox in wake of
developments in Australia, Malaysia, Singapore and the UK
Since the UK proposed its regulatory sandbox regime in November
2015, APAC countries such as Australia, Malaysia and Singapore have
been quick to follow pace with their own proposals for a similar
regulatory "safe space". Hong Kong, although arguably late to the race,
has caught up by having its sandbox regime come into effect from the
day of announcement (6 September 2016) while other regulators in
the APAC region are still going through the process of public
consultation (Australia, Malaysia and Singapore). However, unlike
other sandbox regimes which aim to cater to a range of firms, the
Fintech Supervisory Sandbox launched by the Hong Kong Monetary
Authority (HKMA) is only open to institutions authorised under the
Banking Ordinance and already under the supervision of the HKMA, ie
licensed banks, restricted licence banks and deposit-taking companies.
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In our briefing of 30 September 2016, we discussed:
the different regulators' motivations for introducing a sandbox;
how Hong Kong's sandbox for authorised institutions (AIs) operates
– and what alternatives are available for non-AIs; and
the different sandbox regimes in Australia, Malaysia, Singapore and
the UK.
HERBERT SMITH FREEHILLS

Since the publication of the above briefing, the Monetary Authority of
Singapore and Bank Negara Malaysia have completed their
consultation processes and their regulatory sandbox frameworks
became effective from 16 November and 18 October 2016
respectively. The UK's FCA has also released details of the 18 firms
that were successful in their applications to begin testing in the first
cohort of the regulatory sandbox.
For further information, please contact Will Hallatt,
Damien Bailey, Siddhartha Sivaramakrishnan, Mark Robinson or
Karen Anderson.

15.3	Hong Kong issues proposals to significantly enhance the
Financial Dispute Resolution Scheme
The Financial Dispute Resolution Centre (FDRC), which since June
2012 has been providing alternative dispute resolution services to
financial institutions and their individual customers in Hong Kong,
launched a consultation in October 2016 to significantly enhance the
Financial Dispute Resolution Scheme (FDRS). The proposals mean
that the FDRC’s jurisdiction is likely to be significantly increased,
thereby permitting a greater number of monetary disputes to be
handled by the FDRC rather than (or as well as) the courts. This may
have the knock-on effect that claims which would have otherwise not
progressed may now proceed under the FDRS.
In light of the proposed amendments, the FDRC also proposes that all
previously rejected applications could re-apply for consideration by
the FDRC if they now fall within the amended Intake Criteria. The
deadline for providing comments is 31 December 2016.
HERBERT SMITH FREEHILLS

In our briefing of 19 October 2016, we take a closer look at:
the current scheme;
the FDRC’s proposals and rationale; and
licensed/registered firms’ obligations under the Code for Persons
Licensed by or Registered with the Securities and Futures
Commission in relation to the FDRC.
For further information, please contact Will Hallatt or
Dominic Geiser.
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