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Hubert Segain

M&A IN

FRANCE

Hubert Segain is head of Herbert
Smith Freehills’ corporate group
in Paris, as well as Managing
Partner of the Paris office. He has
extensive experience in public and
private mergers and acquisitions,
joint ventures, restructuring and
capital markets transactions.
Hubert has advised a large number
of international corporates and
financial institutions on their M&A
operations. He also represents issuers,
managers and financial institutions in
enforcement procedures launched by
the French Markets Authority.
Hubert has published more than 30
papers on M&A and financial markets

regulation. He is regularly consulted
by the regulatory bodies and other
professional organisations on matters
affecting corporate and financial
regulations. Hubert is a member of
the Paris and New York State bars.
Chambers Global, Legal 500, Who’s
Who Legal and IFLR 1000 list him as a
leading corporate lawyer.
Elise Favier is an associate within the
Paris corporate team. Elise regularly
assists clients on a wide range of
public and private M&A, restructuring,
corporate finance and capital markets
transactions.
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“The level of M&A activity
in the telecoms, energy,
infrastructure and industry
sectors is expected to
continue to increase.”

GTDT: What trends are you seeing in overall
activity levels for mergers and acquisitions in
your country during the last year or so?
Hubert Segain & Elise Favier: While 2014
recorded a boost in M&A activity with 19.75 per
cent of worldwide operations involving a French
company (compared to 13 per cent in 2013 and
8.4 per cent in 2012), we are currently
experiencing a slowdown in M&A activity
in France, in contrast to the current global
situation.
Despite noteworthy transactions this
year, such as Nokia’s €15.6 billion acquisition
of Alcatel-Lucent, the value and number of
deals decreased during the first six months of
2015. During this period, the volume of M&A
transactions dropped by 45 per cent (around
€70 billion) compared to the same period last
year. As such, the volume of M&A transactions
was down 45 per cent (US$27.3 billion) during
the first three months of 2015, a dynamic trend
not observed since 2007. However, the second
quarter was more active, and transactions
volume increased by 47.3 per cent compared to
Q1 (around US$53.7 billion).
Still, despite a slower start this year, the M&A
activity so far remains the third most active period
since 2001.
Several factors can explain this trend. First,
due to globalisation, companies must have
sufficient funding and be large enough in order
to pursue their investment programmes. The

financing conditions are currently favourable
to companies, which can either borrow money
at low interest rates or pay the acquisition fully
or partially with their own treasury. Moreover,
the cost of capital regarding debt financing
or equity financing is at a historically low
level. Furthermore, with the financial crisis,
numerous companies (such as Alcatel) have
been particularly interesting targets for potential
buyers as their market capitalisation has
decreased.
Other factors explaining this movement
include the fact that foreign investors have
shown growing interest for European assets. And
companies have sometimes wished to reduce
their exposure to geopolitical risks, as illustrated
by the merger between Lafarge and Holcim.
Additionally, companies seek to become leaders
at a regional or global level, as for example, Nokia
and Alcatel in the telecom sector, which after the
acquisition could become a serious competitor
for Huawei, ZTE and Ericsson on the world stage.
Finally, cleaning up company and bank balance
sheets during recent years has contributed to the
revival of M&A activity.
GTDT: Which sectors have been particularly
active or stagnant? What are the underlying
reasons for these activity levels? What size are
typical transactions?
HS & EF: Construction, energy, pharmaceutical,
telecoms and technology have been the most active
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sectors this year and the level of M&A activity in
the telecoms, energy, infrastructure and industry
sectors is expected to continue to increase.
In the telecoms sector for instance, the reason
for such progress is that companies evolving in
this highly competitive and constantly changing
sector seek to reinforce their resources in order
to provide the best quality service to their clients,
while focusing on their core business.
With regard to the technology sector, it
represents almost a third of the total French M&A
value and demonstrates the interest of foreign
investors in the French industry. The digital sector
remained relatively stable compared to last year.
Finally, we note a likely persistent trend in
the foreseeable future concerning the increase of
transactions involving SMEs.
GTDT: What were the recent keynote deals?
What made them so significant?
HS & EF: The largest deal so far this year is the
acquisition of Alcatel-Lucent by Nokia for €15.6
billion. It aimed at positioning Nokia among the
top players in the mobile market with Ericsson and
Chinese low-cost Huawei. Indeed, following the
acquisition, which should be completed by mid2016, Nokia Corporation (the combined entity)
will become the second largest mobile equipment
manufacturer in the world with an estimated
market share of 35 per cent, just behind market
leader Ericsson, which holds about 40 per cent
of the market. In addition, the acquisition should
help Nokia expand its product portfolio in essential
components and build a complete network.
The second largest deal concerns CRH, an
Irish building materials group, which acquired
€6.5 billion of assets divested by rivals Lafarge
and Holcim in order to receive antitrust clearance
and to complete their €35 billion merger that was
announced last year. This deal will transform
the Irish company from the world’s fifth largest
building materials company into the third largest,
just behind French group Saint Gobain. It gives
CRH the opportunity to expand the company’s
global position, making it the largest building
supplier in central and eastern Europe and
doubling its presence in emerging markets.
Finally, the third biggest deal so far concerns
US-based XPO’s €3.2 billion acquisition of French
Norbert Dentressangle, two transportation
and logistics providers. It gives the American
company a major presence in Europe. Following
the acquisition, XPO Logistics (the combined
entity) could become a top ten worldwide logistics
company and leading European outsourced
e-fulfilment provider.

GTDT: In your experience, what consideration
do shareholders in a target tend to prefer?
Are mergers and acquisitions in your country
primarily cash or share transactions? Are
shareholders generally willing to accept shares
issued by a foreign acquirer?
HS & EF: Bidders may offer cash, securities or
a combination of both as consideration to the
target’s shareholders. Determining what type
of consideration the shareholders will view as
most attractive is essential to a successful bid.
Although equity and mixed consideration are
increasingly used in practice, French shareholders
tend to prefer cash as consideration. However,
recent deals show that shareholders may also
accept shares from foreign acquirers, especially
European acquirers, for instance, the public
exchange offer initiated by Holcim for the shares
of Lafarge or Nokia’s proposed public exchange
offer to acquire Alcatel-Lucent.
GTDT: How has the legal and regulatory
landscape for mergers and acquisitions
changed during the past few years in your
country?
HS & EF: A law passed in 2014 introduced a new
obligation, applying to small and medium-sized
French companies, requiring employers to inform
their employees two months prior to any business
transfer or sale of a controlling stake. The purpose
of this measure is to enable the employees to
potentially make an offer for the shares or the
business. Failure to comply with this obligation
could result in a fine of up to 2 per cent of the
purchase price (as opposed to the transaction
being held null and void as originally provided
by the law, as the French constitutional court
recently considered that such a nullity would
interfere with entrepreneurial freedom).
On 15 June 2015, the French Markets Authority
(AMF) published a recommendation regarding the
disposal of material assets by listed companies.
This recommendation was adopted in response
to criticisms concerning the decision-making

“Chinese investors
acquired US$1.5
billion worth of assets
in France during the
first quarter of 2015.”
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process and disclosure requirements of sales of
material assets that were raised in the context
of the sales of SFR by Vivendi and the power
and grid businesses Alstom to General Electric.
Previously, there was no requirement for a listed
company to consult its shareholders on a disposal
or acquisition of material assets. The AMF now
recommends that a listed company consults its
shareholders prior to any sale of 50 per cent of
more of its assets on the basis of several criteria
set out in the AMF’s recommendation. This is
soft law and is therefore subject to the ‘comply or
explain’ regime. The AMF decided not to apply
this recommendation to material acquisitions
by listed companies as shareholder approval is
often necessary in any case as the financing and
structuring of the acquisition requires a share
capital increase, and because such a requirement
could put a French company at a disadvantage in a
competitive bid process.
In addition, the AMF’s recommendation
strengthens information obligations of listed
companies in case of disposals or acquisitions
of significant assets (even if the relevant assets
represent less than 50 per cent of the company’s
assets). Listed companies now have to inform
the market regarding the context of the sale
or acquisition and how the negotiations were
carried out.
The new tax horizontal integration regime
(that results from the French law, amended
as a result of a CJEU judgment) may change
international groups’ perspective and tax
optimisation strategies and impact M&A
activities. Indeed, it allows for the creation of a
new integrated tax group between companies
with no direct equity capital ownership links
between them (sister companies or cousin
companies).
GTDT: Describe recent developments in the
commercial landscape. Are buyers from
outside your country common?
HS & EF: France still attracts large-cap
transactions, as illustrated by Nokia’s acquisition
of Alcatel-Lucent for US$15.6 billion. The
technology sector has accounted for almost
a third of total French M&A value and
demonstrates an interest in France’s industry
by foreign investors. Globally, foreign investors
have spent €34.5 billion on French assets during
the first six months of 2015, representing 70.2 per
cent of the total French M&A value, the highest
proportion of inbound investments in the country.
Operations performed include, for example, the
$3.6 billion acquisition of TDF France, a French
company providing services and infrastructure
to media and telecommunication sectors by a
consortium composed of Dutch, British and
Canadian pension and infrastructure funds.

More specifically, the euro’s fall against
the US dollar has resulted in a growing interest
shown by American and Asian investors for
European assets. In 2014, American investments
in Europe increased by more than 142 per cent,
reaching an impressive value of US$181.7 billion.
As such, American outbound investments into
European companies have constantly progressed,
from 68 per cent in 2014 to 87 per cent in 2015.
Moreover, Asian investors have also been
prominently active on the French market. For
example, Chinese investors acquired
US$1.5 billion worth of assets in France during
the first quarter of 2015.
Even though US companies purchased
€7 billion worth of French assets during the first
six months of 2015, this is far short of the
€24.3 billion invested in the United Kingdom
for the same period. In addition, while British
companies attracted €16.6 billion worth of
investments from Canadian investors, France only
gathered €14 billion from Canada despite strong
historical and linguistic ties with this country.
Furthermore, it is interesting to note that,
even if French companies were more often target
companies than purchasers, the number of French
companies acquired by foreign companies (35)
and the number of foreign takeovers by French
companies (32) were broadly balanced during the
first semester of 2015 (eg, the acquisition of the
Brazilian company Niely Cosmeticos by L’Oréal
in March and the acquisition of the US company
iGate by Capgemini in July).
GTDT: Are shareholder activists part of the
corporate scene? How have they influenced
M&A?
HS & EF: Shareholders have managed to secure
a stronger position on the French corporate
scene. Our system is gradually departing from the
traditional concentration of ownership in listed
companies to a more open structure of ownership,
which provides opportunities for shareholder
activism and allows claims from associations for
the defence of minority shareholders.
The merger between Lafarge and Holcim, two
major players in the cement industry, illustrates
this change in the balance of power; for months,
the opposition of shareholders forced these
companies to renegotiate the terms and conditions
of their transaction (in particular by reaching a new
agreement on the exchange ratio and on the future
governance of the merged entity).
The merger between Stallergenes and Greer
Laboratories also represents a good example of
the power of shareholders. In fact, the minority
shareholders’ action led to a substantial upward
revision of the exchange ratio with an increase of
nearly 20 per cent for Stallergenes shareholders’
interests.
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Elise Favier

GTDT: Take us through the typical stages of a
transaction in your jurisdiction.
HS & EF: While it is perhaps more frequent for
the CEO to initiate contact, communicating
through bankers or lawyers is also very frequent,
especially in large transactions. Contact through
counsel may enable the client to structure the
deal at an early stage of the negotiations. It
also helps to maintain the confidentiality of the
discussions between the parties concerning a
contemplated transaction, which can be essential,
especially to avoid any liability for abusive
termination of negotiations under French law.
Contrary to common law, ‘legal privilege’ does
not exist in France for in-house lawyers (whose
communications are therefore not confidential)
and the protection of exchanges can only be
guaranteed by virtue of lawyers’ professional
secrecy. The professional secrecy means that
the lawyer is bound to keep the communications
confidential and the courts and other public
authorities cannot force him or her to disclose it.

Breach of the professional secrecy is subject to
criminal and disciplinary sanctions.
Advisers are sometimes mandatory. For
example, in a public takeover context, the bidder
must appoint a presenting bank which presents
the project to the AMF, guarantees the bidders’
undertakings and generally structures the
operations.
The initial steps of a classic merger or
acquisition of private companies typically include
the signing of a non-disclosure agreement and, in
some cases, of an exclusivity agreement.
Lawyers or financial advisers generally then
organise a virtual data room in which the relevant
documents are posted, but a physical data room
may be preferred when sensitive information is
involved. There can be two stages in releasing
documents in the data room, meaning the most
sensitive and confidential documents are not
made available for viewing until the second stage
of the process, to which only those bidders who
have submitted interesting offers, have access.
The information obtained will be used to
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THE INSIDE TRACK
What factors make mergers and acquisitions
practice in your jurisdiction unique?
First, labour law considerations have to be
carefully reviewed when contemplating
transactions in France. The latest legislation
tends towards increasing involvement of
the employees’ representatives in the M&A
process. Second, the French government
has recently shown mistrust towards foreign
investors seeking to acquire French firms.
This wary attitude requires M&A players to
be very attentive to the preparation stage and
communication made around such projects.
Third, the duty to negotiate in good faith
imposed by French courts has to be taken into
account when entering into an acquisition
process, as this may lead to liability if the
negotiations are unfairly or abruptly terminated.
What three things should a client consider
when choosing counsel for a complex
transaction in your jurisdiction?
It is essential for counsel to understand quickly
the client’s commercial needs and business
strategy and adapt its advice to the client’s
needs. Counsel’s past experience on similar
deals is also of significant importance, as this
will enable him or her to be more responsive to
the client’s constraints. Finally, counsel has to
be able to provide international services and

value the target company, gauge the risks related
to the transaction and negotiate the price (or abort
the deal if the risk is considered too high).
The parties to a mergers and acquisitions
process in France have to be careful that they
comply with the duty to negotiate in good faith
imposed by French courts in all contractual
negotiations, whether or not they have entered
into a letter of intent. Indeed, even if the parties
remain in principle free to terminate negotiations,
they can be held liable in the event of abusive
and abrupt termination of negotiations as a
consequence of this duty of good faith. Decisions
to break off negotiations therefore have to be
handled very carefully.
Regarding listed companies, mergers and
acquisitions are obviously much more regulated.
In particular, listed companies are subject to
disclosure obligations in the context of such
operations. For instance, the presenting bank
must file an offer letter with the AMF describing
the terms and conditions of the offer, as well

to interact on a global scale, so as to provide
high-quality services in France but also beyond
France’s borders. Working with lawyers having
educational or professional experience abroad,
which brings an ambitious international
perspective into our practice, is therefore
necessary.
What is the most interesting or unusual
matter you have recently worked on, and
why?
Danone, a major French-based food products
manufacturing corporation, on the successful
acquisition with Dubai private equity fund
Abraaj of the Fan Milk Group. This deal
represents one of the largest M&A transactions
in sub-Saharan Africa in the consumer sector
to date. This type of co-investment between a
private equity fund and an industrial company
is completely new in Africa, which made this
transaction so innovative. The deal comprised
a due diligence exercise in six countries and the
implementation of very complex agreements
between Danone and Abraaj that will benefit
both companies.
Hubert Segain & Elise Favier
Herbert Smith Freehills
Paris
www.herbertsmithfreehills.com

as a draft prospectus that provides a significant
amount of information. The target may also be
required to provide certain information, such as
the existence of any restrictive clause likely to
affect the assessment of the bid, or the conditions
under which the board reached its informed
decision.
The parties to a transaction will generally
be advised by lawyers, accountants, financial
advisers and public relation agencies. All these
specialists are required to work together as a team
to best address the client’s needs.
The mergers and acquisitions process will vary
depending on numerous factors, including the
business of the target, the project of the investor
(for instance, whether it is based on a long-term
or a short-term strategy) and hence will have to
be adapted to the specificities of each individual
project. The requirement to consult employee
representative bodies prior to the signing of any
definitive acquisition agreement also has to be
taken into account during the process.
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GTDT: Are there any legal or commercial
changes anticipated in the near future that will
materially affect practice or activity in your
country?
HS & EF: French contract law is in the process
of being reformed with the changes due to come
into effect at the beginning of 2016. Although it
is expected, to some extent, that the reform will
codify existing case law, the reform will invariably
add nuances to existing concepts, such as the
concept of good faith in negotiations and the
obligation to provide information to purchasers,
and will probably introduce new notions
such as revision of a contract for unforeseen
circumstances that render the contract
excessively onerous for a party. There is likely
to be a period of uncertainty as to how the new
provisions will work in practice and be interpreted
by the courts.
At global level, the major changes in
international tax law may create tax competition
and result in fiscal uncertainty. As we know, many
countries have been engaged in competition
to make their tax regime more attractive
and encourage inward investment and M&A
structuring. There are examples where deals have
collapsed as they no longer made economic sense
when the tax benefits were removed.
GTDT: What does the future hold? What
activity levels do you expect for the next year?
Which sectors will be the most active?
HS & EF: According to analysts, M&A activity
in France is expected to pick up in 2016, despite
a slowdown in 2015. Moreover, at a global level,
M&A volumes should continually grow until the
end of 2017. Considering the return of mega deals
in the US and in Europe, and the comeback of
stock market battles, some analysts hint that we
may be entering the ‘seventh cycle’.
Indeed, several studies have shown that
M&A activity has a cyclical nature, driven by
economic expansion, regulatory changes or the
emergence of new technologies. The financial
crisis, following the collapse of Lehman Brothers
in 2008, has brought the sixth cycle to an end and
has weakened the M&A market. Until recently,
corporate leaders preferred paying dividends
to their shareholders or repurchasing their own
shares, rather than investing in internal growth.
Now, because of the coordinated actions of
central banks, financial market confidence has
returned.

“The growing
importance of small
and medium-sized
enterprises may boost
M&A activity in France.”
The recent appointment of new corporate
leaders in companies operating globally in energy,
telecoms and defence (such as Total, EDF, Safran,
Thales, or Areva) may result in the establishment
of expansion strategies through M&A.
This recovery will certainly be more
significant in the digital sector, as analysts have
already pointed out increased transactions
involving digital companies of all sizes and agree
that a structural and long-term movement has
begun in a favourable context. All sectors realise
how important digital technology is, therefore
digital businesses have become new targets
for the industry players. According to Reuters,
in a year, industry players have increased their
external growth in the digital market by 64 per
cent (US$8.9 billion at global level), through
256 transactions. Therefore, they are closing the
gap through acquisitions. For instance, Vinci
has signed an agreement to purchase a cloud
specialist (APX Integration, one of the French
leaders in cloud builders) and Publicis completed
its acquisition of Sapient (a US digital firm)
for US$3.7 billion, as well as its acquisition of
Monkees (a French digital marketing and social
media agency) at the beginning of 2015.
Finally, the growing importance of small and
medium-sized enterprises (SMEs) on the M&A
market may boost M&A activity in France in the
future. Numerous business owners are nearing
retirement and other entrepreneurs already
wish to sell their businesses before the age of
60. Moreover, a growing number of executives
would like to start a business or take on existing
businesses. Therefore analysts forecast that
around 50,000 French SMEs with at least 10
employees will be sold in the next five years.
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