
ICLG
The International Comparative Legal Guide to:

A practical cross-border insight into corporate governance

Published by Global Legal Group, with contributions from:

12th Edition

Corporate Governance 2019

Arthur Cox 
Ashurst Hong Kong 
BAHR 
Barun Law LLC 
Bowmans 
Cektir Law Firm 
Cleary Gottlieb Steen & Hamilton LLP  
Cravath, Swaine & Moore LLP  
Cyril Amarchand Mangaldas 
Davies Ward Phillips & Vineberg LLP 
Davis Polk & Wardwell LLP 
Elias Neocleous & Co. LLC 
Ferraiuoli LLC 
Glatzová & Co., s.r.o. 
Hannes Snellman Attorneys Ltd 

Herbert Smith Freehills LLP  
Houthoff 
Lenz & Staehelin 
Luther S.A. 
Macfarlanes LLP 
Mannheimer Swartling Advokatbyrå 
Miyetti Law 
Nielsen Nørager Law Firm LLP 
Nishimura & Asahi 
Novotny Advogados 
NUNZIANTE MAGRONE 
Olivera Abogados / IEEM Business School 
Payet, Rey, Cauvi, Pérez Abogados 
Pinsent Masons LLP 
Schoenherr 

Stibbe 
SZA Schilling, Zutt & Anschütz 
Rechtsanwaltsgesellschaft mbH 
Tian Yuan Law Firm 
Travers Smith LLP 
Uría Menéndez  
Villey Girard Grolleaud 
Wachtell, Lipton, Rosen & Katz 
Walalangi & Partners (in association 
with Nishimura & Asahi)



WWW.ICLG.COM

The International Comparative Legal Guide to: Corporate Governance 2019

General Chapters: 

Country Question and Answer Chapters: 

1 Corporate Governance, Investor Stewardship and Engagement – Sabastian V. Niles, 

Wachtell, Lipton, Rosen & Katz 1 

2 Directors’ Duties in the UK – The Rise of the Stakeholder? – Gareth Sykes, Herbert Smith Freehills LLP 7 

3 Human Capital Management: Issues, Developments and Principles – Sandra L. Flow & 

Mary E. Alcock, Cleary Gottlieb Steen & Hamilton LLP 11 

4 Dual-Class Share Structures in the United States – George F. Schoen & Keith Hallam, 

Cravath, Swaine & Moore LLP 16 

5 ESG in the US: Current State of Play and Key Considerations for Issuers – Joseph A. Hall & 

Betty M. Huber, Davis Polk & Wardwell LLP 23 

6 Governance and Business Ethics: Balancing Best Practice Against Potential Legal Risk – 

Doug Bryden, Travers Smith LLP 32 

7 Corporate Governance for Subsidiaries and Within Groups – Martin Webster, Pinsent Masons LLP 36 

8 Australia Herbert Smith Freehills: Quentin Digby & Philip Podzebenko 40  

9 Austria Schoenherr: Christian Herbst & Florian Kusznier 47 

10 Belgium Stibbe: Jan Peeters & Maarten Raes 53 

11 Brazil Novotny Advogados: Paulo Eduardo Penna 64 

12 Canada Davies Ward Phillips & Vineberg LLP: Franziska Ruf & Olivier Désilets 73 

13 China Tian Yuan Law Firm: Raymond Shi (石磊) 79 

14 Cyprus Elias Neocleous & Co. LLC: Demetris Roti & Yiota Georgiou 87 

15 Czech Republic Glatzová & Co., s.r.o.: Jindřich Král & Andrea Vašková 94 

16 Denmark Nielsen Nørager Law Firm LLP: Peter Lyck & Thomas Melchior Fischer 101 

17 Finland Hannes Snellman Attorneys Ltd: Klaus Ilmonen & Lauri Marjamäki 109 

18 France Villey Girard Grolleaud: Pascale Girard & Léopold Cahen 117 

19 Germany SZA Schilling, Zutt & Anschütz Rechtsanwaltsgesellschaft mbH: 

Dr. Christoph Nolden & Dr. Michaela Balke 124 

20 Hong Kong Ashurst Hong Kong: Joshua Cole 131 

21 India Cyril Amarchand Mangaldas: Cyril Shroff & Amita Gupta Katragadda 136 

22 Indonesia Walalangi & Partners (in association with Nishimura & Asahi): 

Sinta Dwi Cestakarani & R. Wisnu Renansyah Jenie 144 

23 Ireland Arthur Cox: Brian O’Gorman & Michael Coyle 150 

24 Italy NUNZIANTE MAGRONE: Fiorella F. Alvino & Fabio Liguori 157 

25 Japan Nishimura & Asahi: Nobuya Matsunami & Kaoru Tatsumi 163 

26 Korea Barun Law LLC: Thomas P. Pinansky & JooHyoung Jang 170 

27 Luxembourg Luther S.A.: Selim Souissi & Bob Scharfe 175 

28 Netherlands Houthoff: Alexander J. Kaarls & Duco Poppema 182 

29 Nigeria Miyetti Law: Dr. Jennifer Douglas-Abubakar & Omeiza Ibrahim 189 

30 Norway BAHR: Svein Gerhard Simonnæs & Asle Aarbakke 197 

31 Peru Payet, Rey, Cauvi, Pérez Abogados: José Antonio Payet Puccio & 

Joe Navarrete Pérez 202 

32 Puerto Rico Ferraiuoli LLC: Fernando J. Rovira-Rullán & Andrés Ferriol-Alonso 208 

33 South Africa Bowmans: Ezra Davids & David Yuill 215 

34 Spain Uría Menéndez: Eduardo Geli & Ona Cañellas 222 

35 Sweden Mannheimer Swartling Advokatbyrå: Patrik Marcelius & Isabel Frick 231 

36 Switzerland Lenz & Staehelin: Patrick Schleiffer & Andreas von Planta 236 

Contributing Editors 

Sabastian V. Niles &  

Adam O. Emmerich, 

Wachtell, Lipton, Rosen & 

Katz 

Publisher 

Rory Smith 

Sales Director 

Florjan Osmani 

Account Director 

Oliver Smith 

Senior Editors 

Caroline Collingwood 

Rachel Williams 

Group Consulting Editor 

Alan Falach 

 

Published by 

Global Legal Group Ltd. 

59 Tanner Street 

London SE1 3PL, UK 

Tel: +44 20 7367 0720 

Fax: +44 20 7407 5255 

Email: info@glgroup.co.uk 

URL: www.glgroup.co.uk 

GLG Cover Design 

F&F Studio Design 

GLG Cover Image Source 

iStockphoto 

Printed by 

Stephens & George  

Print Group 

July 2019 
 

Copyright © 2019 

Global Legal Group Ltd. 

All rights reserved 

No photocopying 
 

ISBN 978-1-912509-87-4 

ISSN 1756-1035  

Strategic Partners

Further copies of this book and others in the series can be ordered from the publisher. Please call +44 20 7367 0720

Disclaimer 

This publication is for general information purposes only. It does not purport to provide comprehensive full legal or other advice. 
Global Legal Group Ltd. and the contributors accept no responsibility for losses that may arise from reliance upon information contained in this publication. 
This publication is intended to give an indication of legal issues upon which you may need advice. Full legal advice should be taken from a qualified 
professional when dealing with specific situations.

PEFC/16-33-254

PEFC Certified

This product is 

from sustainably 

managed forests and 

controlled sources

www.pefc.org

Continued Overleaf



Country Question and Answer Chapters: 

EDITORIAL

Welcome to the twelfth edition of The International Comparative Legal 

Guide to: Corporate Governance. 

This guide provides corporate counsel and international practitioners with 

a comprehensive worldwide legal analysis of the laws and regulations of 

corporate governance. 

It is divided into two main sections: 

Seven general chapters. These are designed to provide an overview of key 

issues affecting corporate governance law, particularly from a multi-

jurisdictional perspective. 

The guide is divided into country question and answer chapters. These 

provide a broad overview of common issues in corporate governance laws 

and regulations in 33 jurisdictions. 

All chapters are written by leading corporate governance lawyers and 

industry specialists, and we are extremely grateful for their excellent 

contributions. 

Special thanks are reserved for the contributing editors Sabastian V. Niles 

& Adam O. Emmerich of Wachtell, Lipton, Rosen & Katz for their 

invaluable assistance. 

The International Comparative Legal Guide series is also available online 

at www.iclg.com. 
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Herbert Smith Freehills

Quentin Digby

philip podzebenko

australia

1 Setting the Scene – Sources and 

Overview 

1.1 What are the main corporate entities to be discussed? 

The main type of corporate entity in Australia is the company, a 

body incorporated under the Corporations Act 2001 (Cth) 

(Corporations Act).  Companies limited by shares are the most 

common type of companies, although it is possible to establish 

companies limited by guarantee, unlimited liability companies and 

no liability companies.  

A company limited by shares may be a proprietary or a public 

company.  Generally, proprietary companies are more closely held 

and have restrictions on fundraising activities and maximum 

shareholder numbers.  

The focus of corporate governance regulation in Australia is 

therefore on public companies, which are subject to stricter 

reporting and disclosure requirements.  Public companies listed on 

the Australian Securities Exchange (ASX) are subject to additional 

governance requirements under the ASX Listing Rules and the ASX 

Corporate Governance Council’s Corporate Governance Principles 

and Recommendations (ASX Principles).  These are also often 

voluntarily adopted by large non-listed public companies as a matter 

of best-practice corporate governance.  

The Corporations Act, ASX Listing Rules and ASX Principles apply 

to certain ASX-listed trusts, which are predominantly active in the 

real estate and infrastructure sectors.  They share many of the 

governance features of listed companies. 

1.2 What are the main legislative, regulatory and other 

sources regulating corporate governance practices? 

The Corporations Act and the regulations made under it form the 

main statutory regime for corporate governance.  They deal with 

matters such as directors’ duties, members’ and directors’ meetings, 

and disclosure and reporting.  Some of these provisions are 

‘replaceable rules’ and can be replaced by constitutional provisions 

adopted by a company. 

Listed entities are also subject to the ASX Listing Rules, which set 

out the requirements that a company must satisfy on listing and 

continue to satisfy while it remains listed.  The ASX Listing Rules 

require companies to disclose immediately materially price 

sensitive information about themselves (the ‘continuous disclosure’ 

obligation), require certain transactions (including equity incentive 

grants to directors) to be approved by shareholders, and prescribe 

rules relating to the remuneration and audit committees of the 300 

largest ASX-listed companies.  Compliance with the ASX Listing 

Rules is mandatory.  In enforcing the ASX Listing Rules, the ASX 

can suspend or delist a listed entity.  

Listed entities are also expected to comply with the ASX Principles, 

which set out ‘best practice’ governance practices in 38 

recommendations based around eight key principles.  Among other 

matters, they deal with board independence, board and board 

committee composition and responsibilities, risk management, 

culture, and corporate reporting.  Compliance is on an ‘if not, why 

not’ basis in that, while compliance is not compulsory, a listed entity 

must report annually on whether it has complied with them, and if 

not, explain the reasons for non-compliance. 

In addition, Australia’s corporate regulator, the Australian Securities 

and Investments Commission (ASIC), publishes regulatory guides.  

While these do not have the force of law, they explain how ASIC 

interprets the law and will exercise its statutory powers, describe the 

principles underlying its regulatory approach, and provide 

additional practical guidance on compliance. 

Additional governance requirements apply to companies in certain 

industry sectors.  Financial institutions that are regulated by the 

Australian Prudential Regulation Authority (APRA) must comply 

with APRA’s Prudential Standards, some of which deal with 

governance matters.  For example, Prudential Standard CPS 520 

requires APRA-regulated entities to have directors and senior 

managers who are ‘fit and proper’ persons. 

1.3 What are the current topical issues, developments, 

trends and challenges in corporate governance? 

A key emerging challenge for boards is the growing gap between, on 

the one hand, the expectation of governments, regulators, the media 

and the community that non-executive directors should be held 

responsible for conduct deficiencies within a large organisation, 

and, on the other, non-executive directors’ actual role in corporate 

governance.  Underlying this are tensions between short-termism 

and sustainable value creation, and between shareholder primacy 

and recognition of broader stakeholder interests. 

This has particularly been the case following an APRA inquiry into a 

major bank and the Royal Commission into Misconduct in the 

Banking, Superannuation and Financial Services Industry (Financial 

Services Royal Commission), which uncovered evidence of poor 

corporate behaviour in the financial services industry.  The final 

report of the Financial Services Royal Commission recommended 

the extension of the Banking Executive Accountability Regime 
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(BEAR) (a regime, similar to the UK’s Senior Managers and 

Certification Regime and Hong Kong’s Manager-In-Charge regime, 

which currently applies to banks only) to all financial services 

providers, and giving APRA a role in supervising culture. 

The impact of the Financial Services Royal Commission on corporate 

governance is not limited to the financial services industry.  Corporate 

regulators, in particular APRA and ASIC, were criticised for not taking 

a sufficiently vigorous approach to enforcement.  As a result, ASIC is 

adopting a ‘why not litigate’ approach that de-emphasises ‘soft’ 

enforcement tools such as enforceable undertakings.  It has also 

launched a Corporate Governance Taskforce to improve its 

understanding of what good and poor corporate governance involves.  

This has so far involved ASIC compulsorily requesting access to 

internal governance documents and conducting interviews with key 

officers of selected listed companies.  Similarly, APRA has announced 

a new enforcement approach which will see it become more willing to 

use its formal powers and less patient with uncooperative entities in 

remediating issues.  

1.4 What are the current perspectives in this jurisdiction 

regarding the risks of short-termism and the 

importance of promoting sustainable value creation 

over the long-term? 

While this has been a concern for many years, recently there has been 

a growing recognition of the role of boards and institutional investors 

in promoting long-term sustainable value as a priority.  The final 

report of the Financial Services Royal Commission observed that 

‘[t]he longer the period of reference, the more likely it is that the 

interests of shareholders, customers, employees and all associated 

with any corporation will be seen as converging on the corporation’s 

continued long-term financial advantage’.  Recent comments by the 

chair of Industry Super Australia, a body which represents 15 

industry superannuation funds that collectively manage more than 

A$600 billion of assets on behalf of 5 million members, suggest that 

major institutional investors are now prepared to exercise their 

significant voting power and public influence to force Australian 

companies to shift their focus away from immediate shareholder 

returns to environmental, social and governance (ESG) matters, with 

a view to optimising value creation in the long-term. 

 

2 Shareholders 

2.1 What rights and powers do shareholders have in the 

strategic direction, operation or management of the 

corporate entity/entities in which they are invested? 

Legally, the ultimate right of shareholders is to vote on director 

elections and to vote on constitutional amendments.  Beyond that, 

shareholders generally have limited rights in relation to the strategic 

direction, operation and management of the entity in which they 

invest.  The power of management is almost always vested by 

company constitutions in the board and delegated to the executive 

management team to the exclusion of shareholders.  

The separation of ownership and management has been recently 

tested and confirmed by the Full Court of the Federal Court of 

Australia, which upheld a board’s decision to dismiss a shareholder-

requisitioned resolution that purported to direct the board on 

exercising its management powers.  To be effective, a power for 

shareholders to give the board directions would need to be included in 

a company’s constitution.  This is not the case in any major Australian 

listed company.  So far, all attempts by shareholders to amend listed 

companies’ constitutions to enable this to occur have failed. 

Nevertheless, as a matter of practice, institutional shareholders and 

other significant shareholders often exert significant influence 

through direct engagement with the board and management.  In 

addition, a shareholder who controls approximately 15% at least of 

voting power will by convention typically be entitled to appoint a 

nominee director to the board. 

2.2 What responsibilities, if any, do shareholders have as 

regards to the corporate governance of the corporate 

entity/entities in which they are invested? 

In Australia, there is no legislative requirement for the shareholders 

of a company to have an active involvement in relation to the 

company.  For example, it is not mandatory for shareholders to vote 

in Australia, although a majority now do.  Furthermore, shareholders 

may exercise their voting rights in their own interests (or those of 

their own investors), without having any active duty to consider the 

interests of the company or its other shareholders. 

While groups of institutional shareholders, including those 

represented by the Australian Council of Superannuation Investors, 

have adopted principles that are similar to a stewardship code, 

Australia does not have a formal stewardship code as in the UK. 

2.3 What kinds of shareholder meetings are commonly 

held and what rights do shareholders have as regards 

to such meetings?  

A public company must hold an annual general meeting (AGM) at 

least once a year.  Proprietary companies must hold such meetings if 

required to by their constitution.  Companies can also hold 

extraordinary general meetings (EGM) from time to time.  These 

are less common and tend to be transaction-driven.  

Shareholders have a right to be given notice of general meetings, 

which must include information about the business of the meeting 

and sufficient information to enable them to make an informed 

decision on the matters being considered at the meeting.  

Holders of voting shares have a right to attend, speak and vote at 

meetings.  Shareholders of public companies (and most proprietary 

companies) also have the right to appoint proxies to attend 

meetings, speak and vote on their behalf.  

Shareholders holding at least 5% of the votes in a company have a 

right to request the directors to convene a general meeting.  

Alternatively, they may do so themselves at their own expense.  

Further, shareholders holding at least 5% of the votes in a company 

or any 100 shareholders have a right to requisition resolutions to be 

put to a general meeting and to request a company to distribute a 

members’ statement relating to the business of a general meeting to 

other shareholders. 

2.4 Do shareholders owe any duties to the corporate 

entity/entities or to other shareholders in the 

corporate entity/entities and can shareholders be 

liable for acts or omissions of the corporate 

entity/entities?  Are there any stewardship principles 

or laws regulating the conduct of shareholders with 

respect to the corporate entities in which they are 

invested? 

In Australia, shareholders are entitled to act in their own best interests 

and do not owe duties to other shareholders or to the company.  Even 

majority shareholders do not owe duties to other shareholders, unless 

they effectively act as a shadow director (i.e. where the properly 

appointed directors are accustomed to act in accordance with the 

Herbert Smith Freehills australia
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shareholder’s instructions or wishes).  There are no stewardship 

principles, laws or fiduciary requirements regulating the conduct of 

shareholders similar to those that exist in some foreign jurisdictions.  

However, statutory remedies are available where, among other 

things, the conduct of a company’s affairs is oppressive to, unfairly 

prejudicial to, or unfairly discriminatory against a minority 

shareholder.  If such conduct is established, a court may grant 

remedies including modifying or repealing the company’s 

constitution, regulating the conduct of the company’s affairs in the 

future, and, in extreme situations, winding it up. 

2.5 Can shareholders seek enforcement action against 

the corporate entity/entities and/or members of the 

management body? 

Yes.  In addition to the statutory remedy discussed in question 2.4 

above, the following actions are available to shareholders: 

■ Where the company is the proper plaintiff (e.g. in an action 

against a director for a breach of the director’s duties), 

shareholders may be granted the right by a court to institute a 

statutory derivative action in the name of the company where 

the company is unlikely to do so. 

■ Under the Corporations Act, a company’s constitution 

functions as a contract between shareholders and the 

company. Subject to certain constraints, shareholders can 

bring court proceedings to enforce the constitution. 

■ Shareholders have a statutory right to seek an injunction to 

prevent a person from contravening the Corporations Act. 

■ In limited circumstances, the Corporations Act allows a 

shareholder to apply to wind up a company. 

■ Any person, including a shareholder, who suffers damage as 

a result of a person’s contravention of certain civil penalty 

provisions of the Corporations Act (which include breaches 

of continuous disclosure obligations) may apply for a 

compensation order.  

The ability to seek compensation for breaches of continuous 

disclosure obligations, coupled with Australia’s facilitative class 

action regime, has led to an increase in securities-based shareholder 

class actions in Australia. 

2.6 Are there any limitations on, or disclosures required, 

in relation to the interests in securities held by 

shareholders in the corporate entity/entities? 

Yes.  The takeover provisions in the Corporations Act prohibit a 

shareholder from acquiring a ‘relevant interest’ in the voting 

securities of a listed company (or of an unlisted company with more 

than 50 members) where the acquisition would bring their voting 

power to above 20%, unless an exception applies (e.g. launch of a 

formal takeover bid).  The concepts of ‘relevant interest’ and ‘voting 

power’ are defined broadly to capture the interests of affiliated 

persons and entities. 

Additional ownership limits are imposed for companies in sensitive 

or strategic industries, including banking, telecommunications, 

aviation and the media.  Further, approval by the Foreign Investment 

Review Board may be required in certain circumstances for foreign 

entities and persons acquiring shares in Australian companies. 

A person who acquires, or ceases to have, a substantial holding 

(generally a ‘voting power’ of at least 5%) in an ASX-listed company 

must give the company and ASX a substantial holding notice.  If they 

already have a substantial holding, they also need to disclose each 

time there is a movement of at least 1% in their holding.  

Listed companies may also issue tracing notices, requiring 

shareholders (or persons named in previous tracing notices) to 

disclose their interests in the company, together with information 

about any other persons who may have a relevant interest or other 

interest in their shares.  The company must keep a public register of 

all information received in response to tracing notices. 

The ASX Listing Rules further require listed companies to disclose 

information about their substantial holders and the 20 largest 

shareholders in their annual report. 

2.7 Are there any disclosures required with respect to the 

intentions, plans or proposals of shareholders with 

respect to the corporate entity/entities in which they 

are invested? 

Australian law does not impose on shareholders a general 

requirement to disclose their intentions in relation to a company.  

However, in the context of a control transaction, shareholders will 

need to disclose their intentions for the company.  Under a takeover 

bid (which, subject to a number of exceptions, must be launched if a 

shareholder wishes to increase its shareholding to above 20%), the 

Corporations Act requires the acquirer to prepare a bidder’s 

statement which will be released to the market and lodged with 

ASIC.  The bidder’s statement must include, among other things, 

details of the acquirer’s intention regarding the continuation of the 

business of the target entity, any major changes to be made to the 

business of the target entity, and the future employment of the present 

employees of the target entity.  Similar disclosure requirements apply 

where the acquirer proceeds by way of scheme of arrangement.  

2.8 What is the role of shareholder activism in this 

jurisdiction and is shareholder activism regulated? 

Shareholder activism has led to an increased level of engagement 

around non-financial issues among major listed companies.  

Traditionally, shareholder activists have focused on environmental 

issues.  In recent years, they have also highlighted other social and 

governance issues, in particular human rights. 

Institutional activism, while present in Australia, is relatively less 

influential than it is in Europe and the US.  International activist hedge 

funds are finding it challenging to adopt the ‘wolf pack’ strategy that 

is common elsewhere, in part due to stricter insider trading laws that 

apply to any information with a material effect on share prices that is 

not generally available, including a ‘lead’ activist’s intentions, rather 

than only information emanating from inside a company.  

Shareholder activists do not owe any duties as such to a company, 

and may instead act to advance their own interests or those of the 

person or group on behalf of whom they act.  A person does not need 

to hold an Australian financial services licence to engage in 

shareholder activism and activists are generally not otherwise 

regulated beyond the requirement that they may not engage in 

misleading and deceptive conduct.  Australian corporations law is 

relatively facilitative from a shareholder activist’s perspective. 

 

3 Management Body and Management 

3.1 Who manages the corporate entity/entities and how? 

Constitutions of Australian companies almost always vest the power 

of management in the board.  However, as a matter of practice, a 

board will typically delegate most of their management powers to the 

Herbert Smith Freehills australia
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chief executive officer (CEO) (who may or may not be a member of 

the board), and through the CEO, members of the senior management 

team.  The board will reserve for itself a power to withdraw or vary 

that delegation if deemed fit, and retain responsibility for oversight of 

the performance of the CEO and management. 

The ASX Principles recommend that listed companies have a board 

charter that sets out the respective roles and responsibilities of board 

and management.  Typically, company board charters will contain 

more detail about allocation of responsibilities between board and 

management.  

3.2 How are members of the management body appointed 

and removed? 

Generally, directors can be appointed by ordinary resolution of 

shareholders at a general meeting.  In addition, the board will usually 

have the right to appoint a director to fill a casual vacancy or as an 

additional director (up to the constitutional limit on board size). 

For a listed company, the ASX Listing Rules require a person 

appointed to fill a casual vacancy or as an additional director to seek 

election at the first AGM following their appointment.  In addition, 

all directors other than the managing director must retire (and if they 

wish, may seek re-election) by the third AGM at which they were 

last elected or re-elected, unless they are required to retire earlier 

due to a constitutional director rotation requirement. 

Generally, public company directors can only be removed by 

shareholders.  In some circumstances, directors can also be removed 

by a regulator (e.g., ASIC can seek a court order to disqualify a 

director). 

Generally, at the management level, the CEO will be appointed and 

removed by the board.  Similarly, the board will appoint and remove 

the company secretary.  Other members of the management team 

will usually be appointed by the CEO, although senior executive 

appointments and removals often involve consultation with, or 

approval by, the board. 

3.3 What are the main legislative, regulatory and other 

sources impacting on compensation and 

remuneration of members of the management body? 

There are a range of laws and regulations that have an impact on 

director and executive remuneration.  

Under the ASX Listing Rules, increases to the fee pool available to 

directors and any equity grants to directors must be approved by 

shareholders.  Detailed information relating to these matters must be 

disclosed in the notice of meeting to shareholders. 

Under the Corporations Act, listed companies must make detailed 

disclosure of their remuneration arrangements and policies for 

directors and other key management personnel in a remuneration 

report, which forms part of the annual report and is presented to 

shareholders at AGMs for a non-binding vote.  Under the ‘two 

strikes rule’, if 25% of the votes cast at two consecutive AGMs 

oppose the adoption of the remuneration report, at the second AGM, 

a ‘spill resolution’ must be put to shareholders which, if passed, will 

require all directors other than the managing director to stand for re-

election at a special ‘spill meeting’ to be held within 90 days.  

The payment of termination benefits to persons who hold 

managerial or executive office is also regulated. Generally, unless 

shareholder approval is obtained or another exemption applies, a 

company may not pay termination benefits that exceed 12 months’ 

base remuneration to a person who holds such office. 

In addition, in relation to authorised deposit-taking institutions, the 

BEAR requires a portion of accountable persons’ remuneration to be 

deferred for a minimum of four years, and reduced proportionately 

to any failure to meet their accountability obligations. 

3.4 What are the limitations on, and what disclosure is 

required in relation to, interests in securities held by 

members of the management body in the corporate 

entity/entities? 

The ASX Listing Rules require listed companies to notify the ASX 

of changes in directors’ interests in securities within five business 

days.  This rule does not apply to key members of management who 

are not directors, unlike the position in the UK.  

The obligation to notify ASX arises when: 

■ a director is appointed;  

■ changes occur in a director’s relevant interests; and 

■ the director ceases to be a director. 

3.5 What is the process for meetings of members of the 

management body? 

Board meetings 

A company’s constitution will generally provide for a large degree 

of flexibility over the convening and conduct of board meetings.  

The Board will meet as often as it considers necessary, usually 

around nine times a year.  Advance notice of board meetings must be 

provided to directors.  Typically, this is the company secretary’s 

responsibility. 

At a board meeting, the directors will consider agenda items and vote 

on resolutions.  To ensure they are adequately briefed before making 

a decision and are kept up to date with ongoing matters, management 

will prepare board papers setting out relevant information and, if 

appropriate, points for approval.  Board minutes are taken at the 

meeting, generally by the company secretary, and must accurately 

record the business of the meeting and decisions made. 

Board committee meetings 

Board committee meetings are held as and when required.  A listed 

company will generally have a remuneration committee, nominations 

committee, risk committee and audit committee, which typically meet 

quarterly.  In many cases, a single committee will cover a combination 

of these roles. 

Management meetings 

There are no legally mandated procedural requirements for meetings 

of managers other than directors, and typically management meetings 

are conducted informally. 

3.6 What are the principal general legal duties and 

liabilities of members of the management body? 

Directors and officers are subject to statutory duties to: 

■ exercise their powers and discharge their duties with the 

degree of care and diligence that a reasonable person would 

exercise if they were a director or officer of a corporation in 

the corporation’s circumstances, and occupied the same office 

and had the same responsibilities as the director or officer; 

■ act in good faith in the best interests of the company and for 

a proper purpose; and 

■ not improperly use information or their position to gain an 

advantage for themselves or someone else or to cause 

detriment to the company.  

Herbert Smith Freehills australia



a
u

st
ra

li
a

www.iclg.com44 iclg to: corporate governance 2019
© Published and reproduced with kind permission by Global Legal Group Ltd, London

These statutory duties are also broadly in line with directors’ fiduciary 

and other duties at general law.  Directors who breach their directors’ 

duties will be liable to civil remedies, including an obligation to 

compensate the company or account to it for profits.  If a director or 

officer breaches their statutory duties in a sufficiently serious way, 

they can also be subject to financial penalties and imprisonment.  

Directors also have a statutory duty to prevent their company from 

trading or incurring further debt while insolvent, failing which they 

can be personally liable for the company’s debts in addition to the 

consequences mentioned above.  A defence to a civil penalty 

insolvent trading action is available where debt is incurred by a 

company in connection with a course of action that is reasonably 

likely to provide a better outcome for the company than its 

immediate liquidation or external administration. 

Directors also have obligations arising under other legislation in 

relation to specific matters, including environmental protection, 

occupational health and safety, competition and consumer 

protection, and taxation. 

3.7 What are the main specific corporate governance 

responsibilities/functions of members of the 

management body and what are perceived to be the 

key, current challenges for the management body? 

The main responsibility of the board is to exercise oversight over 

corporate governance.  Directors must take reasonable steps to place 

themselves in a position to guide and monitor the management of a 

company.  This typically involves approving an effective corporate 

governance framework and holding management to account for its 

implementation.  

A current key challenge faced by boards is an increasing expectation 

from governments, regulators, the media and the community for 

boards to ensure the adequate management of non-financial risks (in 

particular, the risk of customers and other stakeholders suffering 

prejudice as a result of unethical or unreasonable conduct), where 

such expectation does not properly distinguish between the 

supervisory nature of a board’s role and the more involved nature of 

management’s role in risk management.  This challenge has 

heightened following recent developments in corporate governance, 

including the Financial Services Royal Commission. 

Other senior executives have traditionally attracted less public 

criticism for failings in corporate governance unless their conduct 

specifically involved a breach of the law.  A challenge facing senior 

executives is the increasing amount of regulatory attention being 

focused on their roles and responsibilities. 

3.8 Are indemnities, or insurance, permitted in relation to 

members of the management body and others? 

Yes.  While Australian companies are prohibited from exempting a 

person from a liability to the company (in contrast with the position 

under Delaware law), a company may indemnify its officers for 

liabilities to third parties except where the liability is in respect of a 

pecuniary penalty order or compensation order, or where the liability 

did not arise out of conduct in good faith.  The indemnity cannot 

operate in respect of any liability to the company or a related body 

corporate, which in practice is often the most significant liability, 

particularly in an insolvency scenario.  Further, an indemnity for 

legal costs is not permitted where the director is found guilty or liable 

in criminal proceedings or in proceedings brought by ASIC. 

A company is permitted to pay premiums for directors’ and officers’ 

insurance provided that such insurance does not cover liability 

arising out of conduct involving a wilful breach of duty in relation 

to the company or a contravention of directors’ duties in relation to 

the proper use of position and information. 

3.9 What is the role of the management body with respect 

to setting and changing the strategy of the corporate 

entity/entities? 

Most listed companies’ (and other larger companies’) board charters 

recognise that the board plays a key role in relation to corporate 

strategy.  However, in practice, strategy is typically developed by 

the management team, led by the CEO, and subsequently approved 

by the board after the board has provided its input as appropriate.  

The CEO and the other members of the management team are then 

responsible for implementing the approved strategy, with the board 

holding them accountable through remuneration outcomes, and, 

where appropriate, performance management (and ultimately, 

succession planning). 

A change in strategy proposed by management will typically require 

board approval.  Alternatively, if the board loses confidence in the 

CEO and their strategy, the board could itself initiate a change in 

strategy, which would often also involve replacing the CEO. 

 

4 Other Stakeholders  

4.1 What, if any, is the role of employees in corporate 

governance? 

Employees do not have any embedded or official role in relation to 

governance of their employer company.  For example, employees do 

not have a right to board representation. 

In some instances, an employee (e.g., the company secretary) will 

be delegated responsibility for an aspect of corporate governance by 

the board.  Senior executives, who are responsible for corporate 

governance on a day-to-day basis, are typically employees of a 

company. 

4.2 What, if any, is the role of other stakeholders in 

corporate governance? 

Other stakeholders, such as employees and customers of a company, 

and the community, have a limited direct role in corporate 

governance.  However, their interests are often important factors 

that directors take into account through the lens of long-term 

sustainability and corporate reputation.  

There are also a number of proxy advisor groups in Australia that 

advise institutional investors and are taking an increasingly active 

role in agitating for corporate governance change.  Retail 

shareholder lobby groups provide similar services on behalf of retail 

clients.  

In addition, special interest groups often use their rights as 

shareholders to promote their causes, which are typically 

community-based rather than based on the best interests of the 

company. 

Regulators also take an interest in matters of corporate governance 

in a regulatory and compliance capacity. 
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4.3 What, if any, is the law, regulation and practice 

concerning corporate social responsibility? 

Directors only have a duty to consider corporate social 

responsibility (CSR) matters to the extent such matters have an 

impact on a company’s reputation, and ultimately, its financial 

performance.  Australian law is generally not prescriptive about 

CSR or ESG, as directors’ duties are owed to the company, which 

courts have interpreted to mean ‘shareholders as a whole’. 

Nevertheless, CSR and ESG have become mainstream concepts in 

Australian corporate governance disclosure and practice, in line 

with global developments in this area.  Many companies publish 

annual sustainability reports on a voluntary basis, either as a stand-

alone document or as part of their annual report.  

For listed companies, the ASX Principles recommend that they 

disclose whether they have any material exposure to environmental 

or social risks, and, if so, how they manage or intend to manage 

those risks.  Listed companies are also encouraged to make the 

disclosures recommended by the Financial Stability Board’s Task 

Force on Climate-related Financial Disclosures. 

 

5 Transparency and Reporting 

5.1 Who is responsible for disclosure and transparency? 

The board of a company is ultimately responsible for ensuring the 

timely disclosure of information about itself through periodic and 

continuous disclosure.  Many companies have a market disclosure 

policy that is adopted and regularly reviewed by the board.  

Typically, such a policy will put in place a general delegation of the 

day-to-day aspects of the disclosure process to management, 

members of the investor relations or communications team, a 

disclosure committee and/or designated disclosure officers.  The 

board will reserve for itself responsibility for holding management 

to account for ensuring the company’s compliance with its market 

disclosure policy and any applicable laws and ASX Listing Rules 

relating to disclosure and transparency. 

5.2 What corporate governance-related disclosures are 

required and are there some disclosures that should 

be published on websites? 

The ASX Listing Rules require Australian listed entities to report 

annually on their compliance with the ASX Principles.  Each listed 

entity is required to file an ASX Principles compliance checklist in 

a prescribed form.  They are also required to publish a corporate 

governance statement (CGS) either in the annual report or in an 

intuitive and easily accessible section of its website.  If a company 

has not complied with any of the ASX Principles, it must disclose 

the reasons for the non-compliance, the period of non-compliance, 

and the alternative governance practices (if any) that it has taken in 

lieu of the recommendation during that period. 

The ASX Principles recommend that a listed entity provide 

information about itself and its governance on its website, including 

information about its directors and senior executives, its key 

corporate governance documents (including its constitution, board 

and committee charters, policies, and statement of values), and 

copies of key market communications (including financial reports, 

ASX announcements and notices of meeting). 

5.3 What is the role of audit and auditors in such 

disclosures? 

Australian public companies and large proprietary companies are 

required to have their financial statements externally audited.  The 

auditor is required to report to shareholders on whether they are of 

the opinion that a company’s financial statements are in compliance 

with the applicable accounting standards, and whether they present 

a ‘true and fair’ view of a company’s financial position and 

performance. In providing auditing services, auditors are subject to 

standards of independence, diligence and skill.  Governance 

disclosures are not subject to external audit. 
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