
E-commerce has revolutionised the retail experience by enabling 
individuals to purchase goods and services from the comfort of their 
homes with a simple click. "Contextual commerce", the next frontier for 
retail experience enhancement, takes the convenience and spontaneity 
of one-click purchasing even further by providing a platform through 
which to make those purchases the instant you see something you 
want to buy, be it a product appearing on your favourite TV show or 
advertised on a billboard as you're walking around town, or perhaps 
even a piece of clothing being worn by someone you pass on the street. 
Contextual commerce is the concept behind the buy buttons that we 
have started to see on social platforms such as Instagram, Pinterest 
and Facebook.

Do you want it right 
now? The exciting 
future of contextual 
commerce
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Whereas e-commerce requires an individual 
to visit the website or web application of a 
retailer in order to make a purchase, 
contextual commerce seeks to leverage the 
"right here, right now" mentality. Contextual 
commerce capitalises on the purchasing 
"pull" of the "consumer moment" – the 
moment when a consumer sees something 
and thinks "I want that" – by using technology 
to integrate purchasing opportunities 
seamlessly into the consumer's everyday 
activities and surroundings.

Contextual commerce, as a fully-fledged 
scalable retail channel, is still in its infancy; 
however, there are a variety of technologies at 
various stages of development which, it is 
hoped, will enable contextual commerce to 
become the dominant platform for retail in the 
near future. These technologies take a variety 
of different forms, and include:

a.  the combination of sophisticated and 
well-organised consumer databases with AI 
systems which allow for highly-personalised 
real-time consumer targeting;

b.  hardware and software which embed retail 
interfaces into the "natural environment" 
of the consumer; for example, shoppable 
content (see below) and mobile 
device-based retail interfaces powered by 
augmented reality software; and

c.  technologies which can transform 
single-use applications into multiple-use 
e-commerce platforms.

Existing applications of 
contextual commerce
Unsurprisingly, some of the bigger players in 
the digital arena have already seized on the 
opportunity to become frontrunners in the 
contextual commerce race: Google, Amazon 
and Facebook have all launched new retail 
platforms which show promising signs of 
what the future of contextual commerce 
could look like.

Shoppable content

Shoppable content is perhaps one of the more 
tangible applications of contextual commerce. 
On one level, this concept is not new – QVC 
has been successfully running shopping 
channels since the 1980s. However, the 
revolutionary aspect lies in the possibility of 
watching your favourite TV show and, within a 
couple of clicks on your remote (or more likely 
via a voice activated command to Siri/Alexa/
Google Assistant), being able to shop your 
favourite character's outfit or finally get your 
hands on one of those Love Island water 
bottles. This next-level product placement 
technology is already being trialled by a 
number of players in the content and 
e-commerce sectors. Fox recently launched 
shoppable content functionality on their Fox 
Now app to enable users to buy items featured 
in the hit series New Girl. Similarly, Google 
have recently released a new feature enabling 
the integration of shoppable content into 
YouTube videos and advertisements.

Amazon Dash and Alexa

Amazon has been active in the contextual 
commerce space for some time now, most 
prominently through its Dash and Alexa 
services. The Dash service (first launched in 
2014) allowed consumers to buy Wi-Fi 
enabled, product-specific Dash buttons which 
could be attached onto any household surface, 
and allowed users to place instant orders for 
pre-selected products at the touch of a button. 
The Dash USP was the ability to (for example) 
re-order laundry detergent by pressing a 
button next to your washing machine and have 
a replacement bottle delivered to your door in 
a matter of hours. Dash has to a large extent 
been rendered obsolete by Amazon's latest 
contextual commerce offering, Alexa. Alexa 
has been a game-changer for e-commerce and 
offers a virtually frictionless shopping 
experience by allowing users to place orders 
on the Amazon website with a simple 
voice-command to an Alexa-powered device.

Social media integration

Facebook's Messenger app provides several 
in-app features that allow users to transfer 
money to other users, interact and receive 
updates from retailers on the platform, and 
place orders for certain products and services. 
Given the large number of users and the 
significant amount of time spent by users on 
the Messenger platform, these in-app 
purchasing features make for a convenient 
contextual commerce experience. Whilst 
adoption of these features (both by retailers 
and consumers) has perhaps not been as rapid 
or widespread as some might have expected, 
the development of this technology, via an 
already popular platform, presents a variety 
of expansion opportunities.

Perhaps a more obvious route-to-market for 
this kind of technology (and one which 
Facebook has already started to roll out in the 
US) is the integration of in-app purchasing 
into Instagram, an offering which will likely 
have strong appeal for the millennial 
audience. Instagram presents a clear 
opportunity for the integration of contextual 
commerce, being the playground of 
"influencers" and a platform already used by 
millions to follow the latest trends in 
(amongst other things) fashion, homewares, 
travel and fitness. Current examples of 
contextual commerce on Instagram include 
the integration of a "swipe up to buy" option 
in Instagram stories and embedded links to 
items that appear in posts.
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WeChat, the massive Chinese social media 
application, also provides a number of in-app 
commerce functionalities that range from 
making travel arrangements and ordering 
food, to direct B2C interaction through 
"micro-stores" set up by retailers within the 
app. These features allow users to make a 
variety of purchases on-the-go.

The future of contextual 
commerce: key enabling 
technologies
As we have seen, there have already been a 
number of promising forays into the 
contextual commerce space. That said, 
contextual commerce remains more of a 
pipedream than a reality at the moment, and 
its success will be largely dependent on a 
number of other technological developments.

Internet of things (IoT)

Contextual commerce is well poised to 
harness the data goldmine increasingly 
generated by a plethora of emerging IoT 
technologies and connected devices. In 
particular, IoT applications which can identify 
and/or track individuals as they move around 
their environment (be it at home, in the car or 
walking along a high street) allow for 
sophisticated exploitation of contextual 
commerce opportunities. For example, fridges 
that automatically order your favourite food 
and drinks when stocks are running low, 
connected vehicles which notify you of relevant 
loyalty-based discounts as you drive past a gas 
station, or smart advertising panels which not 
only tailor adverts on an individual basis but 
can instruct your smartphone to flash up a 
"click-to-buy" button as you walk past.

Augmented Reality (AR)/Virtual 
Reality (VR)

While the concept of AR/VR shopping 
experiences has existed for some time (many 
big retailers such as eBay and Ikea have already 
rolled out some form of AR/VR-assisted retail 
solution), most would agree that the full 
potential of AR/VR is yet to be realised. 
However some exciting new developments in 
this area may be just around the corner.

Last year, PayPal was granted a patent in 
respect of a new technology which would 
auto-suggest items to purchase based on 
whatever the individual is looking at through a 
pair of AR-enabled glasses. This technology 
would, for example, allow consumers to 
purchase items instantly as they browse 
through a shop (thereby avoiding the hassle of 

queuing at the till) or even as they see products 
advertised on a passing bus.

Walmart has also jumped on the VR 
bandwagon, buying VR startup Spatialand in 
February 2018. Spatialand, which develops VR 
software tools to transform existing content 
into immersive VR experiences, is expected to 
create new VR and AR applications for 
Walmart, both in the online and physical retail 
spaces. These kinds of collaborations may in 
the future lead to entirely VR-based shopping 
"outlets" which not only improve the retail 
experience for consumers but solve a whole 
host of real-world barriers to retailers (such as 
the cost and physical capacity of real estate).

See our Future of Retail article on Augmented 
Reality and Virtual Reality to read more on how 
these technologies are disrupting the retail 
sector and the associated legal issues.

Chatbots and AI

AI-powered natural language chatbots are 
also expected to be a vital enabler for 
contextual commerce, by providing a virtual 
intermediary to facilitate not only the 
transaction itself but also pre-sales and 
after-sales customer care. An early example 
of this type of functionality was launched in 
2017 by Mastercard in the form of a chatbot 
providing secure checkout functionality via 
Facebook Messenger. The degree of 
sophistication of most existing chatbot 
solutions suggests that there is still some way 
to go before these technologies can deliver a 
fluent end-to-end shopping experience from 
product discovery right through to purchase 

and after-sales care. See our Future of Retail 
article on Artificial Intelligence for more 
examples of chatbot and AI applications in 
this area.

Payment processing

Payment processors such as Braintree have 
developed software that allows merchants to 
integrate their existing e-commerce platforms 
with a range of major payment gateways such 
as PayPal, Apple Pay, Android Pay and Venmo. 
Whilst there may be a degree of quid pro quo 
attached to these tie-ups (usually in the form 
of commission), allowing consumers to pay 
for products using their existing e-wallets 
(thereby removing the friction created by 
lengthy payment information forms and 
redirection to partner payment sites) can have 
a dramatic impact on sales. For example, 
Skyscanner saw a 20% increase in flight 
conversions when it integrated its booking 
platform with Braintree (https://www.
techworld.com/startups/skyscanner-ups-
booking-conversion-by-20-following-
braintree-integration-3661042/). Given the 
rapidly evolving nature of payment processing, 
these kinds of multi-platform payment 
solutions will be crucial in ensuring widespread 
adoption of contextual commerce applications 
going forward.

Legal issues associated with 
contextual commerce
Given that contextual commerce 
encompasses a variety of different 
technologies, platforms and services, the legal 
considerations to be taken into account in 

https://www.techworld.com/startups/skyscanner-ups-booking-conversion-by-20-following-braintree-integration-3661042/
https://www.techworld.com/startups/skyscanner-ups-booking-conversion-by-20-following-braintree-integration-3661042/
https://www.techworld.com/startups/skyscanner-ups-booking-conversion-by-20-following-braintree-integration-3661042/
https://www.techworld.com/startups/skyscanner-ups-booking-conversion-by-20-following-braintree-integration-3661042/
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respect of any given solution will need to be 
assessed on a case-by-case basis.

We have set out below some key areas of law 
that are likely to be relevant when it comes to 
considering contextual commerce. In addition 
to these areas, there will also be the myriad of 
commercial arrangements that will need to be 
put in place when a contextual commerce 
solution is being implemented and rolled out.

Regulatory issues

Contextual commerce providers will in many 
cases need to take into account the regulatory 
impact on their contextual commerce services.

Sector- or product-specific regulations are 
likely to be relevant in some cases, such as 
television and broadcast regulations. At EU 
level, these regulations place a raft of 
restrictions around commercialised content, so 
shoppable content providers will either need to 
structure their services to comply with these 
rules or lobby for deregulation in this area.

Consumer rights regulations are also likely to 
have a bearing on how some of the contextual 
commerce applications discussed in this 
article are presented to consumers. For 
example, contextual commerce providers will 
need to assess whether their users are being 
presented with sufficient information at the 
point of purchase (including in relation to 
pricing, terms of sale, delivery etc.). Earlier this 
year, Amazon's Dash service was held to have 
breached German law precisely because the 
requisite level of information was not available 

to consumers when they purchased products 
using their Dash buttons.

We are also seeing increasing regulation and 
calls for regulation in the online world so any 
contextual commerce provider will need to 
remain abreast of these developments and 
ensure that any solutions remain compliant.

Data privacy and cyber security

As is always the case with any data-driven 
technology, data privacy and protection should 
be top of the list of issues to be addressed. A 
lot of the technologies discussed in this article 
rely on a degree of personal data collection, 
processing and sharing, which many 
consumers would regard as intrusive 
(particularly when it comes to identification 
and tracking technologies). Consumer 
consent, combined with clear notices and 
policies explaining how consumer data will be 
used, will therefore likely become a 
cornerstone of contextual commerce.

In addition, given the reliance of contextual 
commerce on sharing of personal data 
between a number of different entities in the 
retail value chain (including retailers, 
advertisers and payment services providers), 
data controllers will need to satisfy themselves 
as to the adequacy of not only their own data 
protection compliance but also that of any 
third party data processing (or 
joint-controlling) partners.

Robust technical and organisational 
measures to mitigate any cyber security 
vulnerabilities will be of utmost importance, 

taking into account the sensitivity of some 
categories of data (e.g. biometric data and 
payment data) which will likely need to be 
collected and stored to facilitate contextual 
commerce applications.

Data commercialisation

Once data protection and cyber security 
issues have been addressed, it is worth 
considering the opportunities arising from the 
quantity and quality of data that contextual 
commerce applications (if implemented 
successfully) are likely to generate. These data 
sets will of course be of inherent value (from a 
contextual commerce perspective) to the 
retailers collecting and processing them, 
however they will almost certainly be of some 
value to third parties as well. Retailers who 
have invested time and effort acquiring and 
exploiting data for their own contextual 
commerce-related purposes may therefore be 
able to extract incremental value from such 
data by licensing it out to third parties for other 
unrelated purposes. If done properly, this kind 
of data commercialisation can represent a 
significant source of ancillary revenue. 
However, given the lack of any concrete legal 
right in data in and of itself (and the difficulty 
of asserting copyright, database rights or other 
ancillary IP rights in data), successful data 
commercialisation will likely depend on 
carefully drafted contractual protections and 
restrictions relating to third party use of data.

Looking ahead
Clearly there is a difficult balance to be struck 
between complying with pro-consumer 
legislation and regulations whilst maintaining 
the user-friendliness and frictionless look and 
feel of contextual commerce services. In 
addition, many of the contextual commerce 
solutions referred to in this article remain 
untested (both from a commercial and a 
regulatory perspective), so providers will need 
to tread carefully in developing and rolling out 
the various technologies involved. That said, 
there appears to be consensus in the retail 
sector that contextual commerce has 
significant potential and could deliver 
considerable benefits for retail businesses 
and consumers alike.
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Future of Consumer series

Issue 1

The future of 
retail: AI, AR  
and VR

When you think of current trends in the consumer and retail sectors, 
buzzwords like "artificial intelligence", "augmented reality" and "virtual 
reality" spring to mind. The retail scene is undergoing fundamental 
disruption – and these emerging technologies are centre-stage. 
Traditionally, such technologies were often characterised as mere 
"hype" and considered better suited for sci-fi movies rather than the 
real world. However, they are now very much a reality and continue to 
develop rapidly, causing consumers and retailers alike finally to take 
them seriously.

Today's consumers have an overwhelmingly 
large range of products and services to choose 
from, and are inundated with a constant flow of 
advertisements wherever they go. The result is 
that they crave a more personalised experience. 
Retailers have therefore started to exploit the 
progress made by tech giants to fulfil this 
demand. The gradual deployment of artificial 
intelligence, AR and VR in the consumer sector 
is enabling retailers to collect a large volume of 

data and gain a deep understanding of 
customer behaviours and preferences, which 
can translate into long term benefits for the 
consumer of the future. However, there are 
legal issues which arise and require 
consideration. 

In this article we explore these technologies, 
including examples of their use in the retail 
sector and the associated legal issues. 

The future of retail  
AI, AR and VR
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Issue 2

Targeted 
advertising

It is estimated that the average consumer is exposed to up to 10,000 
ads in a single day. Advertising is a big part of the consumer experience 
and as technology increasingly plays a protagonist role in our daily lives, 
it is no news that online advertisements are steadily replacing the more 
traditional forms of publicity. The UK's Internet Advertising Bureau 
recently announced that the overall digital ad spend in the UK grew by 
13.8% to £5.56 billion in the first half of 2017 alone, with spend in online 
video ads overtaking the expenditure on banner ads for the first time. 

At the same time, over 40% of the world's 
population now has access to the internet and 
users are constantly leaving digital footprints, 
across a range of online channels, by willingly 
sharing mass volumes of useful data. This 
creates a huge market for advertisers, as well 
as a vast pool of insightful information about 
consumer behaviours and preferences. 
Technology giants such as Google and 

Facebook are also making an impact by 
creating platforms that enable data not only 
to be collected more easily but also analysed 
and extracted. 

These combined developments have 
kick-started the reshaping of the advertising 
industry, particularly in terms of enabling 
organisations to target advertising at their 

Targeted  
advertising
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Issue 3

The supply chain 
and brand value

In his article we look at how transparency and business ethics are 
driving supply chains to the foreground, and how new technologies can 
give your business an edge.

Supply chain management is business critical in the FMCG sector. It 
ensures that the right goods and ingredients get to market when they 
are freshest, when there is demand, in time for any promotions, and at 
the lowest cost. But it also ensures that consumers are getting what 
they pay for: not only a product that's consistent with its marketing – 
including where it comes from any what it contains - but also a product 
consistent with the consumer's values. These values increasingly focus 
on sustainability and business ethics as part of a brand's image.

We have previously explored how the use of 
artificial intelligence and big data analysis is 
being used by retailers. Artificial intelligence 
and machine learning can help to forecast 
sales, reduce waste, and deal with shrinkage: 
the mismatch or loss of stock due to damage 
or stocktaking errors. This was considered 
inevitable until recently, but is now something 
which businesses have a real hope of 
eliminating entirely.
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Issue 4

Targeting online 
risk

In our latest publication in our Future of Consumer series on issues 
facing the Consumer sector, we look at some of the online risks 
threatening businesses today. We examine the options available to 
tackle IP infringements online, such as the sale of counterfeit goods, 
with a focus on the most powerful weapon for rights holders - blocking 
injunctions from the courts. We also provide practical tips to help 
tackle and combat online infringements. 

Online infringement

A torrent of online risks threaten businesses 
today, potentially damaging to their products, 
data, content or wider reputation. The rise of 
online infringement is linked to the ease with 
which anyone can register a domain name and 
the popularity of social media and other 
e-commerce platforms, as it has enabled 
counterfeiters to access cheap routes to 
market and vastly expand their operations. 
Counterfeiters can also raise the profile for 
replicas, by using paid searches on Google or 
popular hashtags on Instagram. Online piracy 
is rampant and a significant element of these 
online threats now comes from accessing 
unlawfully streamed content, whether music, 
film or sports coverage. 

Given the huge volume of online 
infringement, IP owners are increasingly 
targeting intermediaries, such as ISPs, hosting 
providers and third party marketplaces (eg 
Amazon and eBay) as a means of combatting 
these infringements. Counterfeiters rely upon 
intermediaries to provide services and their 
market access is impeded, if these services 
are blocked.

However, intermediaries can seek to reply 
upon the defence provided by Article 14 of the 
E-commerce Directive. The law on this area 
has been developing since the CJEU's seminal 
decision in L’Oréal v eBay1 in 2011. In this case, 
it was affirmed that, under EU law, the defence 
applies to hosting providers only if they do not 
play an active role which would allow them to 
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Issue 5

Bricks and clicks

The last two to three years  have seen a number of significant M&A 
transactions between traditional bricks and mortar retailers and online 
retailers. In part, these transactions may be seen to be a result of the 
maturing of the online retail space. Traditional retailers are now more 
comfortable with online operating models and the valuations applied to 
these businesses, not least because nearly all retailers of note will have 
some online presence themselves. The nature of the recent transactions 
also provides some indication as to the future development of retail 
and, in particular, the growing convergence of the online and bricks  
and mortar business models.

In previous articles in our Future of Consumer 
series we have examined how artificial 
intelligence, augmented reality and virtual 
reality are being used by retailers to offer an 
enhanced retail experience to consumers. This 
briefing focuses on the fundamental changes 
to retailers’ models of operation that have 
occurred since the emergence of the internet 
as a retail platform. We look at how these 
changes have influenced recent M&A activity 

in the retail space and how this activity 
indicates a growing convergence of the 
operating models of online retails and 
traditional bricks and mortar retailers.

Driven by the realisation that bricks and mortar 
retailers will never be able to overcome the 
advantages that an online model offers in 
terms of convenience, costs, flexibility and 
access to markets (discussed below), bricks 

Bricks and clicks  
How M&A is accelerating 
the convergence of the 
high street and online
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Issue 6

GDPR and 
consumer 
business  
supply chains

In our Future of Consumer series, we have previously explored how 
supply chain management is business critical in the consumer goods 
and retail sectors. Good management ensures that the right goods and 
ingredients get to market when they are freshest, when there is 
demand, in time for any promotions, and at the lowest cost. However, 
supply chains are also often engaged in relation to the processing of 
consumer data, including consumer preferences, purchasing history, 
financial and credit card details, and data analytics. 

In a world where data is fast becoming a company's most valuable 
asset, engaging a service provider to process personal data on behalf of 
a company is commonplace. However, since 25 May 2018, the advent 
of the EU General Data Protection Regulation ("GDPR") has triggered 
specified regulatory requirements with respect to any commercial 
agreement involving the processing of personal data.  

GDPR and 
consumer business 
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Issue 7

Retail CVAs: 
Trends and  
future direction

The face of the UK's high streets and shopping centres continues 
to change rapidly as consumers, shopping and leisure habits change 
and evolve.

In this latest article in our "future of consumer" series, we look at the 
continued use of company voluntary arrangements (CVAs) by retailers 
(and restaurant owners) to reduce their exposure to landlords under 
their leases and ask what are the trends and the future direction of this 
restructuring procedure.

A large number of bricks and mortar retailers 
continue to face significant headwinds in their 
businesses, including:

•• reduced discretionary spending 
by consumers;

•• increased business rates;

•• increased level of online purchases affecting 
footfall as well as sales; and

•• a gradual shift, in particular in high streets, 
away from retail towards leisure.

Whilst this is not all doom and gloom for those 
retailers that have a balanced digital and 
physical presence and are making use of that 

balanced presence to increasingly utilise their 
retail footprint to deliver new consumer 
experiences and to support their online offering 
(collections, returns, touching and trying), it is 
certainly not a good time to be a commercial 
retail landlord and the prevalence of retailers 
proposing (increasingly aggressive) CVAs only 
serves to make matters worse for them.

We are approaching the tenth anniversary of 
this firm advising JJB Sports PLC on the first 
major retail CVA and in the last 12 months there 
has been a high volume of CVAs in the retail and 
casual dining spaces from Toys "R" Us, Byron 
Hamburgers, Carpetright, Jamie's Italian, New 
Look, Select/Genus, Prezzo, Carluccios, 

Retail CVAs: 
Trends and future direction
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Issue 8

Plastics: Have 
consumers fallen 
out of love?

Plastics are an integral part of modern life, even to the point of being 
deliberately incorporated in our bodies within knee and hip 
replacements. Plastic cards give us entry to buildings and transport, 
allow us to pay our way and obtain cash. Plastics form part of popular 
culture: from vinyl records through to the tape in music cassettes, from 
CDs to the portable devices on which we now play digital music files.

As the UK Government consults on plastic waste recycling, we 
examine the broad spectrum of issues that affect our relationship with 
plastic. What is it made of, how long has it been around, why is it such 
a successful material? How are chemical substances incorporated into 
plastics regulated and what new steps are proposed to regulate harmful 
environmental impacts from plastic waste?

Such issues are generating a great deal of interest at present from 
consumers and may affect buying choices. Regulation is being targeted 
to manufacturers and suppliers of goods incorporating plastics and 
those wrapped in plastic packaging. In the UK, Government is using the 
tax system to incentivise the use of recycled plastic, and at the same 
time proposing to extend existing schemes so as to ensure that it is 
industry rather than the tax payer who bears the full financial cost of 
the eventual disposal of plastic waste. These measures will inevitably 
bring greater compliance costs for the consumer goods sector.

Plastics: Have 
consumers fallen 
out of love?
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Issue 9

Navigating  
the distribution 
channel options 
for consumer 
products  
in China With around 1.3 billion potential consumers, foreign investors have long 

considered China to be an important retail market. However, despite a 
relatively comprehensive set of national rules governing distribution 
activities, China is best thought of as a combination of many smaller 
markets. Consumer tastes and preferences vary from region to region, 
and logistics costs may make it hard to establish and maintain a 
nation-wide distribution network. Getting the right commercial 
operations in place is crucial for success. But without solid legal 
foundations, commercial success can be very short lived.

This article explores the different models for selling your products in 
China (including through cross-border e-commerce) and navigates you 
through the legal and regulatory regimes on product distribution in China.
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